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CHAP.  At  the  irruption  of  the  northern  invaders  into  the  Roman  empire, 
s,^^^^  they  found  the  clergy  already  endowed  with  extensive  possessions. 
EccLKs.  Besides  the  spontaneous  oblations  upon  which  the  ministers  of  the 
Wealth  of  Christian  church  had  originally  subsisted,  they  had  obtained,  even 
under  the  pagan  emperors,  by  concealment  or  connivance,  for  the 
Roman  law  did  not  permit  a  tenure  of  lands  in  mortmain,  certain 
immoveable  estates,  the  revenues  of  which  were  appUcable  to  their 
own  maintenance,  and  that  of  the  poor.*  These  indeed  were 
precarious,  and  liable  to  confiscation  in  times  of  persecution.  But 
it  was  among  the  first  effects  of  the  conversion  of  Constantino  to 
give  not  only  a  security,  but  a  legal  sanction  to  the  territorial 
acquisitions  of  the  church.  The  edict  of  Milan,  in  313,  recognizes 
the  actual  estates  of  ecclesiastical  corporation s.-f-  Another,  pub- 
lished in  321,  grants  to  all  the  subjects  of  the  empire  the  power  of 
bequeathing  their  property  to  the  church.:]:  His  own  liberality  and 
that  of  his  successors  set  an  example  which  did  not  want  imitators. 
Passing  rapidly  from  a  condition  of  distress  and  persecution  to  the 
summit  of  prosperity,  the  church  degenerated  as  rapidly  from  her 
ancient  purity,  and  forfeited  the  respect  of  future  ages  in  the  same 
proportion  as  she  acquired  the  blind  veneration  of  her  own. 
Covetousness,  especially,  became  almost  a  characteristic  vice.  Va- 
lentinian  I.  in  370,  prohibited  the  clergy  from  receiving  the 
bequests  of  wbnaen;  a  modification  more  discreditable  than  any 


'    *  Giannoney.Istoria  di  Napoli,  1.  ii.  c.  8.         f  Giannone.  GibboO) ubi supra.  F.Paul, 
Gibbonij  ,C;  15.  and  c;  20.     F.  Paul's  Trea-     c.  5. 
tise  op  Benefices,  c.  4.    The  last  writer  does         j;  Id.  Ibid, 
not  wbolty  confirm  this  position ;  1but  a  com- 
parison bf  the  three 'seems  to  j^ustify  my  ;text. 


gen^ia)  lair  could  have  been.    And  several  of  the  fathers  sevcrelj  CHAP, 

reprobate  the  prevailing  avicji^  of  their  contemporaries.*  - .  vJ!3L/ 

Hie '  devotion  of  the  conqiaering  nations^  a»  it  was  still  less  eocles. 

Oihghtened  than  that  of  the  subjects  of  the  empire;  so  was  iti  Btili 

more  mnnificeni  ^  They  lejft  indeed  the  worship  of  Hesus  ^d  incre^ed 

Taranis  ill  their  forests;  l>at  they  retained  the  elementary  principles  wbTJISkiiu 

of  that,  and  of  all  barbarous  idolatry,  a  stiperstitid^us  reverence  for 

^e  prie&thood,  a  credulity  that  sei§med  to  invite  imposture^  and  a 

confidence  iii  the  efficacy  of  gifts  to  expiate  ofienbesv    Of  thii 

temper,  it  is  undetiiable  that  the  ministers  Of  religion,  ihfluenei^  ^ 

ptobabty  not  ib  much  by  personal  covetousiless,  M  by  iseal  ibr  the       ^ 

interests  of  their  order,  took  advantage.    Many  of  the  pecciliar  and 

proiniiient  characteristics  in  the  faith  and  disciplitie  of  those  agc^ 

appear  to  have  been  either  hitroduced,  or  sedulously  promoted,  for 

the  purposes  of  sordid  fraud.    Td  thos<&  purposes  conspired  th« 

venerasioii  for  reUcs,  the  worship  of  imagbs,  the  idolatry  of  saints 

Imd  martyrii,  the  religious  inviolability  Of  sanctuaiies,  the>c^siecnU 

%6n  of  cemeteries,  but  above  all,  the  doctrine  of  purgatory ,j  anii 

fluusses  for  the  pdief  of  the  dead.    A-  crecid  thus  contrifvedy  op&iJdwg 

upon  the  minds  of  barbarians,  lavish  though  rapadous/aod  d^ottt 

though  di^sokite,  naturally  Catised  a  torrent  of  opuknce  ^  pour  in 

upon  the  church.     DoiSatiolis  of  land  Vere  continually  ^made  tp  the 

bisbbps,  atid,  in  a  litill  more,  ample  propbnibti,  to  tfae-'monasttc 

foundations.    These  had  not  been  very  numerous  jn  thciwest  tilLtfae 

beginmBg  of  the  siith  century,  when  Beuedifet  esml^lirdied  Ul 

celel^^d  rule.*^'     A  more  remarkable;  show  ^of  pi^yi  a;  mors 

absolute  seclusion  from  the  worlds   forms  moite  impreBsiye  aiid 

ad^ying,  prayers  and  ittass^  itiore  constaiidy  Ki>ek^^ 

jprofessed  m  these  institutions  a  preference  over  the  secuUr  cdftrgy.::: 

,    The  ej^desiastical  hierardby  never  received  ^asny  territorial  eadavfSh 

ment  by  law^  either  under  the  Roman  empire,  or  the  kingdoms 

«      -  '  '  -^  •  •  >  •* 

....  J.  .  -     * 

*  GtaoDone,  ubi  supra.    F.  Paid.  c.  5.        Discoiurs  sur  V  Hist  Ecclesiasti^ue*  Mtirti- 
*    t  GimaaoBejlAM.c.  6. ;  1.  ir.  c.  12.  Trea-     tori.  Dissert  65.- 
tiie  on  Benences,  c  6«    Elewj,  Huhiime 

b2 
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CHAP*  erected  upon  its  ruins-  ;  But  the  voluntary  munificence  of  princes 
^^^^^  as  well  as  their  subjects  amply  supplied  the  place  of  a  more 
EccLEs.  universal  provision.  Large  private  estates,  or,  as^  they  were  termed, 
|)atrimonies,  not  only  within  their  own  dioceses,  but  sometimes  in 
distant  countries,  sustained  the  dignity  of  the  principal  sees,  and 
especially  that  of  Rome.*  The  French  monarchs  of  the  first 
dynasty,  the  Carlovingian  family  and  their  great  chief,  the  Saxon 
line  of  emperors,  the  kings  of  England  and  Leon,  set  hardly  any 
bounds  to  their  liberality,  as  numerous  charters  still  extant  in 
diplomatic  collections  attest.  Many  churches  possessed  seven  or 
eight  thousand  mansi ;  one  with  only  two  thousand  passed  for  only 
indifferently  rich.-f-  But  it  must  be  remarked,  that  many  of  these 
donations  are  of  lands  uncultivated  and  unappropriated.^  The 
monasteries  acquired  legitimate  riches  by  the  culture  of  these 
deserted  tracts,  and  by  the  prudent  management  of  their  revenues, 
vhich  were  less  exposed  to  the  ordinary  means  of  dissipation  than 
those  of  the  laity.  Their  wealth  continually  accumulated  enabled 
them  to  become  the  regular  purchasers  of  landed  estates,  especially 
in  the  time  of  the  crusades,  when  tlie  fiefs  of  the  nobility  were 
constantly  in  the  market  for  sale  or  mortgage.^ 
soiDetiiiie»  .  If  the  possessions  of  ecclesiastical  communities  had  all  been  a^ 
J^^^  fairly  earned,  we  could  find  nothing  in  them  to  reprehend.  But 
other .  sources  of  wealth  were  less  pure ;  and  they  derived  their 
wealth  from  many  sources.  Those  who  entered  into  a  monastery 
threw  frequently  their  whole  estates  into  the  common  stock;  and 
even:  the  children  of  rich  parents  were  expected  to  make  a  donation 
of  land  on  asauming  the  cowl..  Some  gave  their  property  ta  the 
.church  before  entering  on  military  expeditions;  gifts  were  niade  by 
some  to  take  eflfect  after  their  lives^  and  bequests  by  many  in  the 
4error&  of  dissolution.    Eveaa  those  legacies  to  charitable  purposes^ 

I  '.:::)    ^  .    .,  .    .  '       '  .     •      .     :       .       'T 

*  St.  Marc,  t.  i.  p.  281.    Giannone^  I.  iv.         |  Muratori,  Dissert.  65^    Du  Cange  r. 
|j»'l£.       ,  Eismus.  ;•' 

t  Schmidt,  t.  ii.  p.  203*  .  §  Heeren,  Essai  sur  les  CrfmA^h  p*  166^ 

^Sehn^dt,  t.  iji.  p^.  29^.  ^  i  \  -/i 
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which  the  clergy  coif  Id  With  mote  decency  and  speciousness  recoin-  pHAP; 
mend,  and. of  which  the  administration  wa»  generally  confided  to  v.;^^^ 
them,  were  frequently  applied  to  their  own  benefit;*  They  failed  ^^^• 
not,  above  all,  to  inculcate  upon  the  wealthy  sinner^  that  no 
atoneqient  could  be  so  acceptable  to  Heaven,  as  liberal  presents  to 
its  earthly  delegates.-f*  To  die  without  allotting  a  portion  of  worldly 
wealth  to  pious  uses,  was  accounted  almost  like  suicide,  or  a  refusal 
of  the  last  sacraments ;  and  hence  intestacy  passed  for  a  sort  of 
fraud  upon  the  church,  which  she  punished  by  taking  the  adminisT 
tration  of  the  deceased's  efiects  into  her  own  hands.  Tliis  however 
was  peculiar  to  England,  and  seems  to  have  been  the  case  there 
only  between  the  reigns  of  Henry  III.  and  Edward  III.  when  the 
bishop  took  a  portion  of  the  intestate's  estates,  for  the  advantage  of 
the  church  and  poor,  instead  of  distributing  it  among  his  next  of 
kin.J  The  canonical  penances  imposed  upon  repentant  offenders, 
extravagantly  severe  in  themselves,  were  commuted  for  money  of  for 
immoveable  possessions;  a^  fertile  though  scandalous  source  of 
monastic  wealth,  which  the  popes  afterwards  diverted  into  their 
own  coffers,  by  the  usage  of  dispensations  and  indulgences.^  The^ 
church  lands  enjoyed  an  immunity  from  taxes,  though  nqt  in^ 
general  from  military  senfice,  when  of  a  feudal  tenure.  But  their 
tenure  was  frequently  in  what  was  called  frankalmoign,  without  any^ 
obligation  of  service.     Hence  it  became  a  customary  fraud  of  lay 


*  Priin&  sacrii  pastoribiis  diata  est  facurtas,  he  Iiad  taken  coanser  with  certain  religious, 

lit  httreditatb  portio  in  pauperes  et  egenos  how  he  should  atone  for  his  offences.     Ac- 

dispergeretur ;  sed  denslm  ecclesiae'quo'que  cepto  consilio  ab  iis,  excepto  si  renunciare 

in  pauperum  censum  venerunt,  atque  intes-  sa^culo   possem,  nullum  esse  melius  inter 

tatae  g^itis  mens  credita  est  proclivior  in  eas  eleemosinarum  virtutes,  qu-^m  si  de  propriia 

fetnca  fuisse;   qu&  ex  re  pinguia^  illarUm  meis  substantiis  in  monasteriunvcoiicederem. 

patrimonium  evasit.     I111D16  episcopi  ipsi  Hoc  consilium  ab  iis  libenter,  et  ardentissimo^^ 

m  rem  snarn  ejusmodi  eoosiietudinem  intei^  animoego  accepi. 

dumconvertebant ;  ac  tributum evasit,  qnod  ;   J  Selden,  vol. iii.  p.  I676.    Prynne's  Con- 

antea  pii  moris  Aiit.    Moratori,  Anti^fiHMea  stitutions,  vol.  iii.  p.  18.    Bkckstone,  vol.  ii.' 

kfelitty.  tr  V.  Dissert.  67.  chap.  32.     In  France,  the  lord  of  the  fief 

.>.  f  MurotCMriy'Ditserl.  67*  (AiHiqitit.  [tafi«/  leems  to  have  taken  die  whole  spoil.     Du 

t«  ir.  p.  1055.)  has  preserved  a  cuiioms  <:bar-  Gauge  v.  Ifiteftatua; 

ter  of  an  Itdian  count,  who  declares,  that,  •    §'  Mufatori,  Disvert.  68. 
•track  with  reflections  upon  hb  sinful  state, 
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CHAp.  proprietors  to  grant  estates  to  thte  ehurcH  which  they  tebeived  ogaiii 
^^y^  by  way  of  fief  or  lease,  exempted  from  public  burthens.  And  as  if 
ECCLE9.  all  these  means  of  accumulating  what  they  could  iiot  Ifegitimately 
enjoy  were  insufficient,  the  monks  prostituted  their  kiiowledge  of 
writing  to  the  purpose  of  forging  chartieft  in  their  <Jwn  fav6ur, 
which  might  easily  impose  upon  an  ignorant  age,  since  it  has 
required  a  peculiar  science  to  detect  them  in  mbdern  tiirles.  SUcH 
rapacity  might  seem  incredible  in  men  cut  off  from  the  pursuits  of 
life,  and  the  hope  of  posterity,  if  we  did  not  behold  every  day  the 
tinreasonableness  of  avarice,  and  the  fervour  of  professional  attach-^ 
tnent*  ' 

Tithes.  As  an  additional  source  of  revenue,   and  in  imitation  of  fee 

Jewish  law,  the  payment  of  tithes  was  recommended  or  enjoined  • 
These  however  were  not  applicable  at  first  to  the  maintenance  of  a 
resident  clergy.  Pirochjal  divisions,  as  they  now  exist,  did  not  take 
place?,  at  least  in  some  countries,  till  several  centuries  iafter  the 
establishment  of  Christianity .-f-  ^  iThe  rtiral  churches,,  erected  suc- 
cessively as  the  necessities  of  a  congregation  required,  or  the  piety 
of  a  patron  suggested,  were  in  fact  a  sort  of  chapels  dependent  oii 
the  cathedral,  and  served  by  itinerant  ministers  at  the  bishop's 
discretion.  The  bishop  himself  received  the  tithes,  and  apportioned 
them  as  lit  thought  fit.  A  capitulary  of  Charlemange  however 
fegulates  their  division  into  three  parts ;  one  for  the  bishop  and  hii 
clergy,  a  second  for  the  poor,  and  a  third  for  the  support  of  the 
fabric  of  the  church  4  Some  of  the  rural  churches  obtained  by 
episcopal  concessions  the  privileges  of  baptism  and  burial,  whicli 

"*  Muratori'a£5th,  67th,  and€8th  Disser-  f  Muratori,  Diwert.  74%  and  Flemy,  In* 

tations  on  the  antiquities  of  Italy  bav^  fiir*  stitutions  au  Droit  Mcl^siaatique,  t.  u  p^.  I6d» 

nished  the  principal  materials  of  my  tex^  refer  the  origin  of  parishes  to  the  fourth  cea^ 

with  Father  Paul's  Treatise  on  Benefices,  tury ;  but  this  must  be  limited  to  the  most 

especially  chaps.  19  and  iQ. ;  Giannone,  loc«  populous  parts  of  die  empire, 

du  and  1.  iv.  c.  1£.;  1.  v.  c.  6.;  1.  x..o*  12.  %  Schmidt,  t  ii.  p.  90&    This  seems'M 

Schmidt,  Hist,  des  AUemands,  t.  u  p.  370. ;  have  been  foilnded  on  an  ancient  ^anon. 

t.  ii.  p.  W3. 462. ;  t.  iv.  p.  202.   Pleury,  IIL  F.  Paul,  c  7. 
Discours  sur  THist.  EccUs.    Du  Cange, 
voc.  Precaria. 
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were  accotnpanied  with  a  fixed  share  of  tithes,  and  seem  to  imply  CHAP, 
the  residence  of  a  minister.    The  same  privileges  were  gradually  v^^J,,^ 
extended  to  the  rest ;  £^nd  thus  a  complete  parochial  division  was  eccles. 
finally  established*     But  this  was  hardly  the  case  in  England  till 
n^r  tlje  titoe  of  the  conquest.* 

The  slow  and  gradual  manner  in  which  parochial  churche^ 
became  independent  appears  to  be  of  itself  a  sufficient  answer  to 
those  who  ascribe  a  great  antiquity  to  the  universal  payment  of 
tithes.  There  are  however  more  direct  proofs  that  this  species  of 
ecclesiastical  property  was  acquired  not  only  by  degrees,  but  with 
considerable  opposition.  We  find  the  payment  of  tithes  first 
enjpined  by  the  canons  of  a  provincial  council  in  France  near  the 
Qpd  of  the  sixth  century.  From  the  ninth  to  the  end  of  the 
twelfth,  Qr  even  later,  it  is  continually  enforced  by  similar  authority .-f 
Father  Paul  remarks,  that  most  of  the  sern^ons  preached  about  the 
eighth  century  inculcate  this  aa  a  duty,  and  even  seem  to  place  the 
summit  of  Christian  perfection  in  its  performance.:};  This  reluctant 
submission  of  the  people  to  a  general  and  permanent  tribute  is  per-^ 
fectly  consistent  with  the  eagerness  displayed  by  them  in  accu- 
mulating voluntary  donations  upon  jLhe  church.  Charlemagne  was 
the  first  who  gave  the. confirmation  of  a  civil  statute  to  these  eccle- 
siastical injunctions ;  bo  one  at  least  ha?,  sq  far  fts  I  kpow^  adduc(B4 
any  eailier  law  for  the  payment  ()f  tithes  than  one  of  his  Capitularies»§ 
But  it  would  be  precipitate  to  infer,  either  that  the  practice  had  pot 
already  gained  ground  to  a  considerable  extent,  through  the  in-) 
fluence  of  ecclesiastical  authority,  or,  on  the  other  hand,  that  it 
became  universal  in  conseqiiencc  of  the  cominands  pf  Charlemagne.jj 

'  •Collier's  Ecclesiastical  History,  p.  529.  obligation  of  titlies,  Imd  denied  that  any  of 

.  t  Sdden*ft  History  o£  Tithes,  vol.  iik  p. .  bis  capitularies  hk^t  eileb  w  ipterpr?t|ificpi» 

1 108.  edit.  Wilkins.     Tithes  are  said   by  Those,  whichTie  quotes,  have  indeed  a  dif- 

Giaiinone  to  have  been  enforced  by  some  ferent  meaning:  but  he  has  overlooked  an 

papal  de^reev  in-  tfie  sixih  century,  1.  iii.  c.  6.  express '  etmc^ment  in  789)  (Bahizii  <D«]Mbi^ 

I  Treatise  on  Benefices,  c.  11.  laiia,  t.  i.  p.  2»^3.)  which  admits  of  nd  (|iw$* 

\  iAMji   (Observatiofis   «ur  I'Hist.  de  tion;  andlam  motty  boafideot  t)rat  th«ri 

Kran«ey't.  u  p:  (238.  ^t  A^HCj  lk(i»^  ^ith-  re-  arc  others  fc-confiniiation,  .    r     ;  r 

markable  rashness,  attacked  the  current  opi*  '   {)  llie;  gMmt  of  Ethel  Wolf  in  85^  seemsil^ 

nion,  ^at  Charlemi^e  established  the  legal  be  the  ipost  probable  origin  of  tN  n^  tci 
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CHAP.  Ii^  the  subsequent  ages,  it  was  very  common  to  appropriate  tithes^ 
.^^■"     which  had  originally  been  payable  to  the  bishop,  either  towards  the 

KgcLEs.  support  of  particular  churches,  or,  according  to  the  prevalent 
superstition,  to  monastic  foundations.*  These  arbitrary  consecra- 
tions, though  the  subject  of  complaint,  lasted,  by  a  sort  of  prescrip- 
tive right  of  the  land-holder,  till  about  the  year  1200.  It  was  nearly 
at  tlie  same  time  that  the  obligation  of  paying  tithes,  which  had 
been  originally  confined  to  those  called  predial,  or  the  fruits  of  the 
earth,  was  extended,  at  least  in  theory,  to  every  species  of  profit, 
and  to  the  wages  of  every  kind  of  labour .-f- 

spoiiuiion        Yet  there  were  many  hindrances  that  thwarted  the  clergy  in  their 

pro^^rty!'  acquisition  of  opulence,  and  a  sort  of  reflux,  that  set  sometimes  very 
strongly  against  them.  In  times  of  barbarous  violence,  nothing  can 
thoroughly  compensate  for  the  inferiority  of  physical  strength  and 
prowess-  The  ecclesiastical  history  of  the  middle  ages  presents  one 
long  contention  of  fraud  against  robbery ;  of  acquisitions  made  by 
the  church  through  such  means  as  I  have  described,  and  torn  from 
her  by  lawless  power.  Those  very  men  who,  in  the  hour  of  sickness 
and  impending  death,  showered  the  gifts  of  expiatory  devotion  upDn 
her  altars,  had  passed  the  sunshine  of  their  lives  in  sacrilegious  plun- 
der. Notwithstanding  the  frequent  instances  of  extreme  reverence 
foi*neligious  institutions  among  the  nobility,  we  should  be  deceived 
in  supposing  this  to  be  their  general  character.  Rapacity,  not  less 
irisatiable  than  that  of  the  abbots,  was  commonly  united  with  a 
daring  fierceness  tliat  the  abbots  could  not  resist.  In  every  countrj^ 
we  find  continual  lamentation  over  the  plunder  of  ecclesiastical 
possessions.  Charles  Martel  is  reproached  with  having  given  the 
^n*t  notorious  example  of  such  spoliation.  It  was  not,  however, 
comnwnly  practised  by  sovereigns.  But  the  evil  was  not  the  less 
If     1    ■■  i     •  • 

lariiea  in  Englimd.    'Whether  thia  law,  for  *  Selden,  p.  U14«t8eq.    0>ke^  2.  Inst. 

•Qcli  k  vfMy  mei  with  constant  regard,  is  p.  641. 

wi»9tber  question.    It  ia^  said  by  Marina^  ^at  t  Sielden'a  History  of  Tithes.    Treatise 

tithes  were  not  legally  established  in  Castile  on  Benefices,  c.  28.    Giaonone,  1.  x.  c.  \2% 

tilL  die  reign  of  Alfonso  X.    Easayo  sobre 

t«sjneteparttdas^o..8^    ;        s   r  i 
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iiiiiv«n»II J  Mt  The  parochial  tithes,  especially,  as  the  hand  of  CHAP, 
robbery  fmlk  heaviest  upon  the  weak,  were  exposed  to  unlawful  v^»^ 
seunire.  In  the  troth  and  eleventh  centuries  nothing  was  more  ^^^ 
common  than  to  see  the  revenues  of  benefices  in  the  hands  of  lay 
impropriators,  who  employed  curates  at  the  cheapest  rate ;  an  abuse 
that  has  never  ceased  in  the  church.*  Several  attempts  were  made 
to  restore  these  tithes ;  but  even  Gregory  VII.  did  not  venture  to 
proceed  in  it  ;-t-  and  indeed  it  is  highly  probable  that  they  might  be 
hdd  in  some  instances  by  a  lawful  title4  Sometimes  the  property 
of  monasteries  was  dilapidated  by  corrupt  abbots,  whose  acts,  how- 
ever clandestine  and  unlawful,  it  was  not  easy  to  revoke.  And  both 
the  bishops  and  convents  were  obliged  to  invest  powerful  lay  pro- 
tectors, under  the  name  of  advocates,  with  considerable  fiets,  as  the 
price  of  their  assistance  against  depredators*  But  these  i^dvocates 
became  too  often  themselves  the  spoilers,  and  oppressed  die  helpless 
ecclesiastics  for  whose  defence  they  had  been  engaged .§   * 

If  it  bad  not  been  for  these  drawbacks,  the  clergy  must,  one  would 
imagine,  have  almost  acquired  the  exclusive  property,  of  the  soil. 
They  did  enjoy  nearly  one  half  of  England,  and,  I  believe,  a  gnsater 
proportion  in  some  countries  of  Europe.||  They  had  reached,  per- 
haps, their  acenith  in  respect  of  territorial  property  about  the  con-i 
elusion  of  the  twelfth  century .f    Aft;er  that  time,  the  disposition  to 

*  Du  Caage,  voc.  Abbas.  Du  Cange^  v.  Advocatus.   Schmidt^  t.  ii.  p. 

t  Schmidt,  t.  iv.  p.  204.    At  an  assembly  2^.  470. ;  t.  iii.  p.  ^QO. ;  t.  hr.  p.  188.  ^02. 

ImU  at  St  Denis  in  997,  (he  bishopi  pro-  Recueil  des  Historiens,  t.  xi.  pnefat.  p.  184» 

posed  to  restore  the  tithes  to  the  secular  Martenne,   Thesaurus    Anecdotorum,   t.  L 

clergy :  but  suoh  a  tumult  was  excited  by  p.  595.    Taissette,'  Hist,  de  Laoguedo^ 

this  attempt^  that  the  meeting  was  broken  t,  ii.  p.  109.  and  Appendix,  passim, 
up.     Recueil  des  Historiens,  t.  xi.  prsefat.         ||  Turner's  Hist,  of  England,  vol.  ii.  p.  415. 

p;  9:12,  from  Avesbnry.    According  to «  drilodaiiott 

i  Selden's  Hist,  of  Tithes,  p.  1136.    Tlie  founded   on  a  pa«sage  in   Knyghton,  th^ 

Aird  council  of  Lateran  restrains  laymen  revenue    of  the   Englisk  church  in    1357 

from  transferring  their  impropriated  tithes  to  amounted   to   730,000  marks  per  annum, 

other  laymen.     Velly,  Hist  de  Fnmce,  t.iii.  Macpherson*s  Annals  of  Commerce,  vol.  i. 

p.  235.    This  seems  tacitly  to  admit  that  p.  519*,   Histmre  du  -Droit  public  Eccl^ 

their  posaeasi^m  was  lawful,  at  least  by  pre-  Francois,  t  i.  p.  214. 
acription.         ,     ^  If  The  great  age  of  monasteries  ra  Enf- 

§  For  the  injuries  sustained  by  ecclesias-  land  was  the  reigns  of  Henry  I.,  Stephen, 

tical  proprietors,  see  Muratori,  Dissert.  72*  and   Henry  JJ.      Lytlleton's  Heaiy   ll., 

VOL.  II.  C 
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CHAP,  enrich  the  clergy  by  pious  donations  grew  more  languid,  and  was 
^^.^^   put  under  certain  legal  restraints,  to  which  I  shall  hereafter  advert ; 
EccLEs.    but  they  became  rather  more  secure  from  forcible  usurpations. 

POWER.  "^  .   .  ^ 

Ecciciiasti-  The  acquisitions  of  wealth  by  the  church  were  hardly  so  remark- 
"oiu""'  **^  able,  and  scarcely  contributed  so  much  to  her  greatness,  as  those 
innovations  upon  the  ordinary  course  of  justice,  which  fall  under  the 
head  of  ecclesiastical  jurisdiction  and  immunity.  It  is  hardly,  per- 
haps, necessary  to  caution  the  reader,  that  rights  of  territorial  justice, 
possessed  by  ecclesiastics  in  virtue  of  their  fiefs,  are  by  no  means 
included  in  this  description.  Episcopal  jurisdiction,  properly  so 
called,  may  be  considered  as  depending  upon  the  choice  of  litigant 
parties,  upon  their  condition,  and  upon  the  subject  matter  of  their 
differences^ 
Arbitiatire  1.  Thc  arbitrativc  authority  of  ecclesiastical  pastors  is  coeval  with 
Christianity,  and  was  natural,  or  even  necessary,  to  an  insulated  and 
persecuted  society.*  Accustomed  to  feel  a  strong  aversion  to  the 
imperial  tribunals,  and  even  to  consider  a  recurrence  to  them  as 
hardly  consistent  with  their  profession,  the  early  Christians  retained 
somewhat  of  a  similar  prejudice  even  after  the  establishment  of  their 
religion.  The  arbitration  of  their  bishops  still  seemed  a  less  objec- 
tionable mode  of  settHng  difJerences.  And  this  arbitrative  jurisdic- 
tion was  powerfully  supported  by  a  law  of  Constantine,  Avhich 
directed  the  civil  magistrate  to  enforce  the  execution  of  episcopal 
awards.  Another  edict,  ascribed  to  the  same  emperor,  and  annexed 
to  the  Theodosian  code,,  extended  the  jurisdiction  of  the  bishops  to 
all  causes  which  either  party  chose  to  refer  to  it,  even  where  they 
had  aheady  commenced  in  a  secular  courts  and  declared  the  bishop*s 
sentence  not  subject  to  appeal.  This  edict  has  clearly  been  proved 
to  be.  a  forgery.     It  is  evident,  by  a  novel  of  Valentinian  III.,  about 


vol.  ii,  p.  3^.     David  I.  of  Scotland;  con-  fuv^;,  rendered  in  our  version  "  of  no  repu- 

temporary  with  Henry  IL,  was  also  a  noted  tation,"  has  been  interpreted  by  some  to 

founder  of  monasteries.     Dalrymple^  Aur  mean,  persons  destitute  of  coercive  autho- 

nals.  rity,  referees.    The  passage  at  least  tend6  tg 

^    *  i.  Corintlju.  e.  vi%     The  word  efeJiyij-  'discoHfage  suits,  before  a.  secular  judge. 
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450,  that  the  cburch  had  still  no  jurisdiction  in  questions  of  a  tern-  CHAP, 
poral  nature,  except  by  means  of  the  joint  reference  of  contending  vj^^ 
parties.     Some  expres3ion&,  indeed,  used  by  the  emperor  seem  in-  eccles. 
tended  to  repress  the  spirit  of  encroachment  upon  the  civil  magis- 
trates, which  had  probably  begun  to  manifest  itself.     Charlemagne, 
however,  deceived  by  the  spurious  constitution  in  the  Theodosian 
code,  repeats  all  its  absurd  and  enormous  provisions  in  one  of  his 
capitularies.*     But  it  appears  so  inconceivable,  that  an  enlightened 
sovereign  should  deliberately  place  in  the  hierarchy  this  absolute 
controul  over  bis  own  magistrates,  that  one  might  be  justified  in 
suspecting  some  kind  of  fraud  to  have  been  practised  upon  him,  or 
at  least  that  he  was  not  thoroughly  aware  of  the  extent  of  his  con- 
cession.    Certain  it  is,  that  we  do  not  find  the  church,  in  her  most 
arrogant  temper,  asserting  the  fiill  privileges  contained  in  this  capi- 
tidary.-f- 

2.  If  it  was  considered  alnK>st  as  a  general  obligation  upon  the  coerdre 
primitive  Christians  to  decide  their  civil  disputes  by  internal  arbitra-  cicrgyi. 
tioa,  much  more  wowld  this  be  incumbent  upon  the  clergy.  The 
canons  c^  several  councils,  in  the  fourth  and  fifth  centuries,  sentence 
a  bishop  or  priest  to  deposition,  who  should  bring  any  suit,  civil  or 
even  criminal,  before  a  secular  magistrate.  This  must,  it  should 
appear,  be  confined  to  causes  where  the  defendant  was  a  clerk; 
since  the  ecclesiastical  court  had  hitherto  no  coercive  jurisdiction 
over  the  laity.  It  was  not  so  easy  to  induce  laymen,  in  their  suits 
against  clerks,  to  pi-efer  the  episcopal  tribunal.  The  emperors  were 
not  at  all  disposed  to  favour  this  species  of  encroachment  till  the 
reign  of  Justinian,  who  ordered  civil  suits  against  ecclesiastics  to  be 
carried  only  before  the  bishops.  Yet  this  was  accompanied  by  a 
provision,  that  a  party  dissatisfied  with  the  sentence  might  apply  to 
the  secular  magistrate,  not  as  an  appellant,  but  a  co-ordinate  jurist 

•  Baluzii  Capitulam,  t.  i.  p.  985.  Droit  £ccl6sia8tique,  t  ii.  p.  1.     Mteioires 

t  Gibbon,  c.  \s.     Giannone,  !.  ii.  c.  8. ;  de  FAcad^ie  des  InscriptiooSjr  t.  xxxvii. 

I.  ui.  c.  6. ;  L  VI.  c.  7.    Schmidt,  t.  ii.  p.  208.  p.  566. 

Fleury,   7"*  Discours,  and  Institutions  au 

c2 


lUltt. 


12  HISTORY  AND  GOVERNMENTS  OF  EUROPE 

CHAP,  diction ;  for  if  different  judgements  were  given  in  the  two  courts,  the 
^^..^^  process   was  ultimately  referred  to  the  emperor.*     But  the  early 

EccLEs.  Merovingian  kings  adopted  the  exclusive  jurisdiction  of  the  bishop 
over  causes  wherein  clerks  were  interested,  without  any  of  the  checks 
which  Justinian  had  provided.  Many  laws  enacted  during  their 
reigns,  and  under  Charlemagne,  strictly  prohibit  the  temporal  ma- 
gistrate fiom  entertaining  complaints  against  the  children  of  the 
church. 

audcriminai  This  juHsdictlon  ovcr  tlic  civil  causes  of  clerks  was  not  immedi- 
ately attended  with  an  equally  exclusive  cognizance  of  criminal 
offences  imputed  to  them,  wherein  the  state  is  so  deeply  interested, 
and  the  church  could  inflict  so  inadequate  a  punishment.  Justinian 
appears  to  have  reserved  such  offences  for  trial  before  the  imperial 
magistrate,  though  with  a  material  provision,  that  the  sentence 
against  a  clerk  should  not  be  executed  without  the  consent  of  the 
bishop,  or  the  final  decision  of  the  emperor.  The  bishop  is  not 
expressly  invested  with  this  controuling  power  by  the  laws  of  the 
Merovingians ;  but  they  enact  that  he  must  be  present  at  the  trial  of 
one  of  his  clerks;  which  probably  was  intended  to  declare  the 
necessity  of  his  concurrence  in  the  judgement.  The  episcopal  order 
was  indeed  absolutely  exempted  from  secular  jurisdiction  by  Jus- 
tinian; a  privilege  which  it  had  vainly  endeavoured  to  establish 
under  the  earher  emperors.  France  permitted  the  same  immunity ; 
Chilperic,  one  of  the  most  arbitrary  of  her  kings,  did  not  venture  to 
charge  some  of  his  bishops  with  treason,  except  before  a  council  of 
their  brethren.  Finally,  Charlemagne  seems  to  have  extended  to  the 
whole  body  of  the  clergy  an  absolute  exemption  from  the  judicial 
authority  of  the  magistrate.-f- 

*  This  was   also   established  about  the  Some  of  these  writers  do  not  state  the  law 

same  time  by  Athalaric^  king  of  the  Ostro-  of  Charlemagne  so  strongly.     Nevertheless 

gothsy  and  of  course  affected  the   popes,  the  words  of  a  capitulary  in  7S9>  Ut  clerici 

who  were  his  subjects.     St.  Marc,t.  i.  p.  60.  ecclesiastici  ordinis  si  culpam  incurrerint, 

Fleury,  Hist.  Eccles.  t.  vii.  p.  292.  apud    ecclesiasticos  judicentur,    non    apud 

+  M6moires   de  T Academic,  ubi  supra,  sseculares,  are  sufficiently  general:  (Balui^ 

Giannone,  1.  iii.  c.  6.     Schmidt,  t.  ii.  p.  236.  Capitul.  t.  i.  p.  227.)  and  the  same  is  ex- 

Fleury,  ubi  supra.  pressed  still  more  forcibly  in  the  collection 
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3.  The    character  of  a  cause,   as  well   as  of  the   parties  en-  CHAP, 
gaged,  might  bring  it  within  the  limits   of  ecclesiastical  jurisdic- 


tion.     In  all  questions  simply  religious,  the  church  had  an  original  eccles. 

POW£R. 

right  of  decision ;  in  those  of  a  temporal  nature,  the  civil  magistrate  o^cr  parti- 
had,  by  the  imperial  constitutions,  as  exclusive  an  authority.*  *"  **"***' 
Later  ages  witnessed  strange  innovations  in  this  respect,  when  the 
spiritual  courts  usurped,  under  sophistical  pretences,  almost  the 
whole  administration  of  justice.  But  these  encroachments  were  not, 
I  apprehend,  very  striking  till  the  twelfth  century  ;  and  as  about  the 
same  time  measures,  more  or  less  vigorous  and  successful,  began  to 
be  adopted  in  order  to  restrain  them,  I  shall  defer  this  part  of  the 
subject  for  the  present. 

In  this  sketch  of  the  riches  and  jurisdiction  of  the  hierarchy,  I  PoUticai 
may  seem  to  have  implied  their  political  influence,  which  is  naturally  ^Ij!" 
connected  with  the  two  former.  They  possessed,  however,  more 
direct  means  of  acquiring  temporal  power.  Even  imder  the  Roman 
emperors  they  had  found  their  road  into  palaces ;  they  were  some- 
times ministers,  more  often  secret  counsellors ;  always  necessary, 
but  formidable  allies,  whose  support  was  to  be  conciliated,  and  in- 
terference to  be  respected.  But  they  assumed  a  far  more  decided 
influence  over  the  new  kingdoms  of  the  west.  They  were  entitled, 
in  the  first  place,  by  the  nature  of  those  free  governments,  to  a  pri- 
vilege unknown  under  the  imperial  despotism,  that  of  assisting  in 
the  deliberative  assemblies  of  the  nation.  Councils  of  bishops,  such 
as  had  been  convoked  by  Constantine  and  his  successors,  were 
hmited  in  their  functions  to  decisions  of  faith,  or  canons  of  eccle- 
siastical discipline.  But  the  northern  nations  did  not  so  well  pre- 
serve the  distinction  between  secular  and  spiritual  legislation.  The 
laity   seldom,   perhaps,   gave  their  suffrage  to   the  canons  of  the 

published  by   Ansegisus   under   Louis    the  oportet  judicare ;   ajteras  vero  causas  quae 

Debonair.    (Id.   p.  904.   and  1115.)     See  ad  ordinarios  cognitores  vel  ad  usum  publici 

other  proofs  in  Fleury^  Hist.  £cc]6s.  t.  ix.  juris  pertinent,  legibus  oportet  audiri.     Lex 

p.  607.  Arcadii  et  Honorii,  apud  M6ni.  de  TAca- 

*  Quoties  de  religione  agitur^  episcopos  delnie,  t.  xxxix.  p,  571. 
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CHAP,  church  ;  but  the  church  was  not  so  scrupulous  as  to  trespassing  upon 
v,^.^^  the  province  of  the  laity.  Many  provisions  are  found  in  the  canons 
EccLEs.  of  national  and  even  provincial  councils,  which  relate  to  the  tem- 
poral  constitution  of  the  state.  Thus  one  held  at  Calcluith,  (an 
unknown  place  in  England,)  in  787,  enacted  that  none  but  legitimate 
princes  should  be  raised  to  the  throne,  and  not  such  as  were  engen- 
dered in  adultery  or  incest.  But  it  is  to  be  observed  that,  although 
this  synod  was  strictly  ecclesiastical,  being  summoned  by  the  pope^s 
legate,  yet  the  kings  of  Mercia  and  Northumberland,  with  many  of 
their  nobles,  confirmed  the  canons  b}^  their  signature.  As  for  the 
councils  held  under  the  Visigoth  kings  of  Spain  during  the  seventh 
century,  it  is  not  easy  to  determine  whether  they  are  to  be  consi- 
dered as  ecclesiastical  or  temporal  assemblies.*  No  kingdom  was 
so  thoroughly  under  the  bondage  of  the  hierarchy  as  Spain. -f* 
The  first  dynasty  of  France  seem  to  have  kept  their  national  con- 
vention, called  the  field  of  March,  more  distinct  from  merely  eccle- 
siastical councils. 

The  bishops  acquired  and  retained  a  great  part  of  their  ascen- 
dancy by  a  very  respectable  instrument  of  power,  intellectual  su- 
periority. They  alone  were  acquainted  with  the  art  of  writing ;  and 
they  were  entrusted  with  political  correspondence,  and  Avith  the 
framing  of  the  laws.  They  alone  knew  the  elements  of  a  few 
sciences ;  and  the  education  of  royal  famiHes  devolved  upon  them 
as  a  necessary  duty.  In  the  fall  of  Rome,  their  influence  upon  the 
barbarians  wore  down  the  asperities  of  conquest,  and  saved  the 
provincials  half  the  shock  of  that  tremendous  revolution.  As  captive 
Greece  is  said  to  have  subdued  her  Roman  conqueror,  so  Rome,  in 
her  own  turn  of  servitude,  cast  the  fetters  of  a  moral  captivity  upon 
the  tierce  invaders  of  the  north.  Chiefly  through  the  exertions  of 
the  bishops,  whose  ambition  may  be  forgiven  for  its  effects,  her 
religion,  her  language,  in  part  even  her  laws,  were  transplanted  into 

*  Marina,  Teoria  de  las  Cortes,  t.  i.  p.  9*     the  Spanish  bishops  in  Fleury,  Hist.  Eccles. 
t  See  instances  of  the  temporal  power  of     t.  ?iii.  p.  368.  397. ;  t.  ix.  p.  G8.  8cc. 
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the  courts  of  Paris  and  Toledo,  which  became  a  degree  less  bar-  CHAP. 
bafous  by  imitation.*  VIL 

Notwithstandiog,  however,  the  great  authority  and  privileges  of  eccles. 
the  churchy  it  was  decidedly  subject  to  the  supremacy  of  the  crown,  g,,  ^^^ 
boih  during  the  continuance  of  the  western  empire,  and  after  its  **^  ^^^  '^^^' 
subversion.     The  emperors  convoked,  regulated,  and  dissolved  uni- 
vernal  councils ;  tfce  kings  of  France  and  Spain  exercised  the  same 
ri^tA  over  the  synods  of  their  national  churches.f-     The  Ostrogoth 
kings  of  Italy  fixed  by  their  edicts  the  limits  within  which  matrimony 
was  prohibited  on  account  of  consanguinity,  ^tnd  granted  dispensa- 
tions from  th©iai4     Thfough  the  Kofnan  emperors  left  episcopal 
elections  to  Che  clergy  and  people  of  the  diooese,  in  which  they  were 
followed  by  the  Ostfogoljhs  and  Lombards,  yet  they  o^eiu  interfered 
go  iiur  as  to  confirm  a  decision^  or  to  detenomne  a  contest     The 
kings  of  France  went  fiiltber,  and  seean  to  have  invariably  cither 
nominated  the  bishops,  or,  what  was  nearly  tantamount,  reoom* 
mended  their  lown  candidate  to  the  electors. 

But  the  sovereign  who  maintaified  with  the  greatest  vigour  his  especially  ot 
ecclesiastical  supremacy  was  Chad^fiaiagne.  Most  of  the  capitularies  magoe. 
rdate  to  the  disciphne  of  the  church ;  principally  indeed  taken  from 
the  ancient  canons,  but  not  the  less  receiving  an  additional  sanction 
from  his  authority  .§  Some  of  his  regulations,  which  appear  to  have 
been  original,  are  such  as  men  of  high  church  principles  would,  even 
in  modern  times,  deem  infringememts  of  spiritual  independence; 
that  no  legend  of  doubtful  authority  should  be  read  in  the  churches, 
but  only  the  canonical  books,  and  that  no  aaint  should  be  hoiMured 
whom  the  whole  cizaiich  did  not  acknowledge.     These  were  not 

*  Sthmnit,  t.  i.  p.  365.  siastical  indepiendence  of  Spain,  down  to  the 

t  Eucyclop^die,  Art.  Coucile.    Schmidt,  eleventh  century,  see  Marina,  Ensayo  sobre 

t.  i.  p.  384.     De  Marca,  De  Concordanti^  his  siete  partidas,  c.  392.  8lc.  ;  and  De  Marca, 

Sacerdotii  et  Imperii,  1.  ii.  c.  9.  II.;  et  1.  iv.  1.  vi.  c.  %S, 

passim.  i  Giannone,  1.  iii.  c.  6. 

The  last  of  these  sometimes  endeavours         |  Baluzii  Capitularia,  passim.     Schmidt, 

to  extenuate  the  royal  supremacy,  but  his  t.ii.  p^^39.    Gaillard,  Vie  de  Charlemagne, 

own  work  furnishes  abundant  evidence  of  it;  t.  iii. 

espeoiaUy  1.  vi.  c.  1^.,  &€.    For  ^^  eccle- 
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CHAP,  passed  in  a  synod  of  bishops,  but  enjoined  by  the  sole  authority  of 
y^^i^    tlie  emperor,  wlio  seems  to  have  arrogated  a  legislative  power  over 
EccLES    the  church,  which  he  did  not  possess  in  temporal  affairs.     Many  of 
his  other  laws  relating  to  the  ecclesiastical  constitution  are  enacted 
in  a  general  council  of  the  lay  nobility  as  well  as  of  prelates,  and 
are  so  blended  with  those  of  a  secular  nature,  that  the  two  orders 
.    may  appear  to  have  equally  consented  to  the  whole.     His  father 
Pepin,  indeed,  left  a  remarkable  precedent  in  a  council  held  in  744, 
where  the  Nicene  faith  is  declared  to  be  established,  and  even  a 
particular  heresy  condemned,  with  the  consent  of  the  bishops  and 
nobles.     But  whatever  share  we  may  imagine  the  laity  in  general  to 
have  had  in  such  matters,  Charlemagne  himself  did  not  consider 
even  theological  decisions  as  beyond  his  province ;  and,  in  more 
than  one  instance,  manifested  a  determination  not  to  surrender  his 
own  judgeipent,  even  in  questions  of  that  nature,  to  any  ecclesias- 
tical authority. 

This  part  of  Charlemagne's  conduct  is  duly  to  be  taken  into  the 
account,  before  we  censure  his  vast  extension  of  ecclesiastical  pri- 
vileges. Nothing  was  more  remote  from  his  character  than  the 
bigotry  of  those  weak  princes,  who  have  suffered  the  clergy  to 
reign  under  their  names.  He  acted  upon  a  systematic  plan  of 
government,  conceived  by  his  own  comprehensive  genius,  but  re- 
quiring too  continual  an  application  of  similar  talents  for  durable 
execution.  It  was  the  error  of  a  superior  mind,  zealous  for  religion 
and  learning,  to  believe  that  men,  dedicated  to  the  functions  of  the 
one,  and  possessing  what  remained  of  the  other,  might,  through 
strict  rules  of  discipline,  enforced  by  the  constant  vigilance  of  the 
sovereign,  become  fit  instruments  to  reform  and  civilize  a  barbarous 
empire.  It  was  the  error  of  a  magnanimous  spirit  to  judge  too 
favourably  of  human  nature,  and  to  presume,  that  great  trusts  would 
be  fulfilled,  and  great  benefits  remembered. 

It  is  highly  probable,  indeed,  that  an  ambitious  hierarchy  did  not 
endure  without  reluctance  this  imperial  supremacy  of  Charlemagne, 
though  it  was  not  expedient  for  them  to  resist  a  prince  so  formidable^ 
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*tid  from  whom  they  had  so  much  to  expect.      But  their  dissa-  CHAP, 
tisfaction  at  a  scheme  of  government  incompatible  with  their  own  v-,^^ 
objects  of  perfect  independence  produced  a  violent  recoil  under  fg^l' 
Louis  the  Debonair,  who  attempted  to  act  the  censor  of  ecclesiastical  PretoMiont 
abuses  with  as  much  earnestness  as  his  father,  though  with  verjr  rwchTin 
inferior  quaUfications  for  so  delicate  an  undertaking.     The  bishops  «ntaiy. 
accordingly  were  among  the  chief  instigators  of  those  numerous 
revolts  of  his  children,  which  harrassed  this  emperor.     They  set, 
upon  one  occasion,  the  first  example  of  an  usurpation  which  was  to 
become  very  dangerous  to  society,  the  deposition  of  sovereigns  by 
ecclesiastical  authority.     Louis,  a  prisoner  in  the  hands  of  his  ene- 
mies, had  been  intimidated  enough  to  undergo  a  public  penance ; 
and  the  bishops  pretended  that,  according  to  a  canon  of  the  church, 
he  was  incapable  of  returning  afterwards  to  a  secular  life,  or  pre- 
serving the  character  of  sovereignty •♦     Circumstances  enabled  him 
to  retain  the  empire,  in  defiance  of  this  sentence;  but  the  church 
had  tasted  the  pleasure  of  trampling  upon  crowned  heads,  and  was 
eager  to  repeat  the  experiment.     Under  the  disjointed  and  feeble 
administration  of  his  posterity  in  their  several  kingdoms,  the  bishops 
availed  themselves  of  more  than  one  opportunity  to  exalt  their  tem- 
poral power.     Those  weak  Carlovingian  princes,  in  their  mutual 
animosities,  encouraged  the  pretensions  of  a  common  enemy.    Thus 
Charles  the  Bald,  and  Louis  of  Bavaria,  having  driven  their  brother 

^  Hift>it&  sseculi  se  exuens  habitum  poeni-  by  an  original  writer^  quoted  in  Baronius  ad 
tentis  per  imposilionein  manuum  episcopo-  A.  D.  681,  is  too  obscure  to  warrant  any 
rum  suscepit ;  ut  post  tantam  talemque  positive  inference ;  though  I  think  we  may 
poeuitentiiim  nemo  ultra  ad  militiam  seecula-  justly  suspect  a  fraudulent  contrivance  he^ 
rem  redeat.  Acta  exauctorationis  Ludovici,  tween  the  bishops  and  Ervigius  the  sue* 
apud  Schmidt^  t.  ii.  p.  68.  There  was  a  cessor  of  Wamba.  The  latter,  besides  his 
«ort  'Of  precedent,  though  not,  I  think,  veiy  monastic  attire^  had  received  the  last  sacra- 
apposite,  for  this  doctrine  of  implied  abdi-  ments ;  after  which  he  might  be  deemed 
cation,  in  Ae  case  of  one  Wamba,  king  of  the  civilly  dead.  Flcury,  S"*«  Discount  sur  I'Hist. 
Visigoths  in  Spain,  who,  having  been  clothed  Ecclisiast.  puts  this  case  too  strongly,  when 
with  a  monastic  dress,  according^  to  a  com-  he  tells  us,  that  the  bishops  deposed  Wamba; 
mon  superstition,  during  a  dangerous  illness,  it  may  have  been  a  voluntary  abdication,  in- 
was  afterwards  adjudged  by  a  council  inca-  fluenced  by  superstition,  or,  perhaps,  by 
pable  of  resHming  bis  crown ;  to  which  he  disease, 
voluntarily  submitted.    This  story,  as  told 

VOL.  II,  D 
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CHAP.  Lothaire  from  his  dominions,  held  an  assembly  of  some  bishops,  who 

s^^,^  adjudged  him  unworthy  to  reign,  and,  after  exacting  a  promise  from 

EccLEs.    the  two  allied  brothers  to  govern  better  than  he  had  done,  permitted 

POWER.  ®  .    .  ^ 

and  commanded  them  to  divide  his  territories.*  After  concurring 
in  this  unprecedented  encroachment,  Charles  the  Bald  had  little 
right  to  complain  when,  some  years  afterwards,  an  assembly  of 
bishops  declared  himself  to  have  forfeited  his  crown,  released  his 
subjects  from  their  allegiance,  and  transferred  his  kingdom  to  Louis 
of  Bavaria.  But,  in  truth,  he  did  not  pretend  to  deny  the  principle 
which  he  had  contributed  to  maintain.  Even  in  his  own  behalf,  he 
did  not  appeal  to  the  rights  of  sovereigns,  and  of  the  nation  whom 
they  represent.  "  No  one,''  says  this  degenerate  grandson  of  Char- 
lemagne, "  ought  to  have  degraded  me  from  the  throne  to  which  I 
was  consecrated,  until  at  least  I  had  been  heard  and  judged  by  the 
bishops,  through  whose  ministry  I  was  consecrated,  who  arc  called 
the  thrones  of  God,  in  which  God  sitteth,  and  by  whom  he  dis- 
penses his  judgements ;  to  whose  paternal  chastisement  I  was  wilhng 
to  submit,  and  do  still  submit  myself.'''f- 

These  passages  are  very  remarkable,  and  afford  a  decisive  proof 
that  the  power  obtained  by  national  churches,  through  the  super- 
stitious prejudices  then  received,  and  a  train  of  favourable  circum- 
stances,  was  as  dangerous  to  civil  government,  as  the  subsequent 
usurpations  of  the  Roman  pontiff,  against  which  Protestant  writers 
are  apt  too  exclusively  to  direct  their  animadversions.  Voltaire,  I 
think,  has  remarked,  that  the  ninth  century  was  the  age  of  the 
bishops,  as  the  eleventh  and  twelfth  were  of  the  popes.  It  seemed 
as  if  Europe  was  about  to  pass  under  as  absolute  a  domination  of 
the  hierarchy,  as  had  been  exercised  by  the  priesthood  of  ancient 
Egypt,  or  the  druids  of  Gaul.  There  is  extant  a  remaricable  instru- 
ment, recording  the  election  of  Boson,  king  of  Arles^  by  which  the 
bishops  alone  appear  to  have  elevated  him  to  the  throne,  without 


»  Schmidt,  t.  ii.  p.  77.     Velly,  t.  ii.  p.  &\.         +  Schmidt,  t.  ii.  p.  217.    Voltaire,  Velly, 
see  too,  p.  74.  Gaillard,  8tc. 
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any  coBcorrence  of  the  nobility.t     But  it  is  inconceivable  that  such  CHAP; 

VII 

could  have  really  been  the  case ;  and  if  the  instrument  is  genuine,   v^,^^ 
we  must  suppose  it  to  have  been  framed  in  order  to  countenance  eccles. 

n  -  POWER. 

roture  pretensions.  For  the  clergy,  by  thfiir  exclusive  knowledge  of 
Latin,  had  it  in  their  power  to  mould  the  langua^  of  pubUc  docu« 
ments  for  their  oyrn  purposes;  a  circumstance  which  should  be 
cautiously  kept  in  mind  when  we  peruse  instruments  drawn  up 
during  the  dark  ages. 

It  was  with  an  equal  defiance  of  notorious  truth,  that  the  bishop 
of  Winchester,  presiding  as  papal  legate  at  an  assembly  oi  the  c^gy 
in  1141,  during  the  civil  war  of  Stephen  and  Matilda,  asserted  the 
right  of  electing  a  king  of  England  to  appertain  principally  to  Uiat 
order;  and  by  virtue  of  this  unprecedented  claim  raised  Matilda  to 
the  throne.-f-  England,  indeed,  had  been  obsequious,  beyond  most 
other  countries,  to  tiie  arrogance  of  her  hierarchy ;  especially  daring 
the  Anglo-Saxon  period,  when  the  nation  was  sunk  in  ignorance 
and  effeminate  superstition.  Every  one  knows  the  story  of  King 
Edwy,  in  some  form  or  other,  though  I  believe  it  impossible  to 
ascertain  the  real  circumstances  of  that  controverted  anecdote.  But^ 
upon  the  supposition  least  favourable  to  the  king,  the  behaviour  of 
Archbishop  Odo  and  St.  Dunstan  w^  an  intolerable  outrage  of 
spiritual  tyranny  .J 

*  Recueil  des  Historiens,  t.  ix,  p.  304.  and    Dunstan    towards    this    unfortunate 

1*  Ventilata  est   causa,   says  the  legate,  couple.     ITiey  are  unquestionably   so   far 

coram  major!  parte  cleri  Angliae,  ad  cujus  right,  that  few,  if  any,  of  those  writers,  who 

jus  potissimtei  spectat  principem  eligere,  have  been  quoted  as  authorities  in  respect 

«imulc^ue  ordinare,     Invocatft  itaaue  primo  of  this  story,  speak  of  the  lady  as  a  queen 

in  auxdium  divinitate,  filiam  pacifici  regis,  or  lawful  wife.     I  must,  therefore,  strongly 

&c.    in   Anglise   Normanniaeque    dominam  reprobate  the  conduct  of  Dr.  Heftry,  who, 

■eligimus,  et  ei  fidem  et  manutenementum  calling  Elgiva  queen,  and  asserting  that  she 

promittimus.     Gul.  Malmsb.  p.  188.  was  married,  refers,  at  the  bottom  of  his 

J  Two  living  writers  of  the  Roman  Ca-  page,  to  William  of  Malmsb ury,  and  other 

tholic  communion,  Dr.  Milner,  in  his  His-  chroniclers,  who  give  a  totally  opposite  ac- 

tory  of  Winchester,  and  Mr.  Lingard,  in  his  count;  especially  as  he  does  not  intimate,  by 

Antiquities   of    the    Anglo-Saxon    church,  a  single  expression,  that  the  nature  of  her 

contend  that  Elgiva,  whom  some  protestant  connexion  with   the   king    was    equivocal, 

historians  are  willing   to  represent  as  the  Such  a  practice,  when  it  proceeds,  as  I  fear 

queen  of  Edwy,  was  but  his  mistress ;  and  it  did  in  this  instance,  not  from  oversight, 

seem  inclined  to  justify  the  conduct  of  Oda.  but  from  prejudice,  is  a  glarmg  violation  of 

1>  2 
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But  while  the  prelates  of  these  nations,  each  within  his  respective 
sphere,  were  prosecuting  their  system  of  encroachment  upon  the 
laity,  a  new  scheme  was  secretly  forming  within  the  bosom  of  the 
church,  to  enthrall  both  that  and  the  temporal  governments  of  the 
world  under  an  ecclesiastical  monarch.  Long  before  the  earliest 
epoch  that  can  be  fixed  for  modet^n  history,  and,  indeed,  to  speak 
fairly,  almost  as  far  back  as  ecclesiastical  testimonies  can  carry  us, 
the  bishops  of  Rome  had  been  venerated  as  first  in  rank  among  the 
rulers  of  the  church.  The  nature  of  this  primacy  is,  as  may  be 
supposed,  a  very  controverted  subject.  It  is,  however,  reduced  by 
some  moderate  Catholics  to  little  more  than  a  precedency  attached 
to  the  see  of  Rome  in  consequence  of  its  foundation  by  the  chief  of 
the  apostles,  as  well  as  the  dignity  of  the  imperial  city.*  A  sort  of 
general  superintendence  was  admitted  as  an  attribute  of  this  pri- 
macy, so  that  the  bishops  of  Rome  were  entitled,  and  indeed  bound 
to  remonstrate,  when  any  error  or  irfegularity  came  to  their  know- 


kktorical  integrity,  and  tends  to  render  the 
use  of  references,  that  great  improvement  of 
modem  history,  a  sort  of  fraud  upon  the 
veader.  But  die  fact  itself,  one  certainly  of 
little  importance,  is,  in  my  opinion,  not 
capable  of  being  proved  or  dispro^edr  The 
authorities,  as  they  are  called,  that  is,  the 
passages  in  monkish  writers  which  mention 
this  transaction,  are  neither  sufficiently  cir- 
cumstantial, nor  consistent,  nor  impartial, 
nor  contemporaneous,  to  afford  ground  for 
rational  belieC  The  earliest  is  William  of 
Malmsbury,  nearly  two  hundred  years  after 
the  event.  And  it  is  plain,  that  different 
editions  of  the  story  prevailed,  so  as  to  in- 
duce a  Clitic  of  Mr.  Lingard  (Edinburgh 
Review,  No.  L.)  to  imagine,  that  there 
were  two  Elgivas,  one  queeui^  die  other  cou- 
ci^inc  But  the  monkish  chroniclers^  ex- 
perto  credite,  are  not  entitled  to  so  much 
ceremony.  Antiquaries  who-  are  pleased  to 
dignify  every  scrap  of  such  worthy  wights, 
as  are  preserved  m  the  Anglia  Sacra,  with 
the  name  of  historical  testimonies,  may 
amuse  themselves  with  makmg  out  die  story 
of  Ed\vy  and  Elgiva.    I  am  contented  to 


think  that,  queen  or  no  queen,  wife  or  no 
wife^  it  was  not  the  business  of  a  priest  to 
tear  his  sovereign  from  her  society,  and  much 
less  to  maim  or  murder  her. 

*  These  foundations  of  the  Roman  pri- 
macy are  indicated  by  Valeutinian  lli.^  a 
great  favourer  of  that  see,  in  a  novel  of  the 
year  455  :  Cum  igitur  sedis  apostolicae  pri- 
matum  B.  Petri  meritum,  qui  est  princepa 
sacerdotalis  coronae,  et  Romans  dignkas 
civitatis,,  sacrae  etiam  synodi  firmavit  aucto- 
ritas«.  The  last  words  allude  to  the  sixth 
canons  of  the  Nicene  council,  which  estab* 
lish,  or  recognize,  the  patriarchal  supremacy^ 
in  dieir  respective  districts,  of  the  churches 
of  Rome,  Antioch  and  Alexandria.  De 
Marca,  dcConcordantia  Sacerdotii  et  Imperii^ 
I.  i.  c.  8.  At  a  much  earlier  period,  Irenasus 
rather  vaguely,,  and  Cyprian  more  positively, 
admit,  or  rather  assert,  the  primacy  of  the 
church  of  Rome,  which  the  latter  seema 
even  to  have  considered  afi  a  kind  of  centre 
of  Catholic  unity,  though  he  resisted  every 
atten^>t  of  that  church  to  arrogate  a  coq>> 
troulin^  power.  See  hia  treatise  De  Unitatft 
Ecclesiae. 
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ledge,  especially  in  tlie  western  churches,  a  greater  part  of  which  CHAP, 
had  been  planted  by  them,  and  were  connected,  as  it  were  by  jfilia*-  ^v^^ 
tion,  with  the  common  capital  of  the  Roman  empire  and  of  Christen-  |gcLEs, 
4]om.*     Various  causes  had  a  tendency  to  prevent  the  bishops  of 
Rome  from  augmenting  their  authority  in  the  east,  and  even  to 
diminish  that  which  they  had  occasionally  exercised ;  the  institutioo 
of  patriarchs  at  Antioch,  Alexandria,  and  afterwards  at  Constantly 
nople,  with  extensive  rights  of  jurisdiction ;  the  difference  of  ritua})^ 
and  discipline ;  but  above  all,  them  any  disgusts  taken  by  the  Greeks, 
which  ultimately  produced  an  irreparable  schism  between  the  two 
churches  in  the  ninth  century.     But  within  the  pale  of  the  Latia 
church,  every  succeeding  age  enhanced  the  power  and  dignity  of  the 
Roman  see.     By  the  constitution  of  the  church,  such  at  least  as  it 
became  in  the  fourth  century,  its  divisions  being  aiTanged  in  con^ 
formity  to  those  of  the  empire,  every  province  had  its  metropolitan^ 
and  every  vicariate  its  ecclesiastical  exarch  or  primate.     The  bishop 
of  Rome  presided,  in  the  latter  capacity,  over  the  Roman  vicariate, 
comprehending  southern  Italy,  and  the  three  chief  Mediterraneaa 
islands.     But,  as  it  happened,  none  of  the  ten  provinces  forming  thiy 
division  had  any  metropohtan ;  so  that  the  popes  exercised  all  mer 
tropolitical  functions  within  tliem,    such  as  the   consecration  of 
bishops,  the  convocation  of  synods^  the  ultimate  decision  of  appeals, 
and  many  other  sorts  of  authority.     These  provinces  are  sometimes 
called  the  Roman  patriarchate ;  the  bishop  of  Rome  having  always  Patrwrch- 
been  reckoned  one,  generally  indeed  the  first,  of  the  patriarchs ; 
each  of  whom  was  at  the  head  of  all  the  metropolitans  within  his 
hmits,  but  without  exercising  those  privileges  which  by  the  ecclesias* 
tical  constitution  appertained  to  the  latter.    Though  the  Roman 
patriarchate,  properly  so  called,  was  eomparatively  very  small  in 

*  Dtipm,  De  antknii  Ecdesiae  Discipline,  deay  its  infalUbilily^  seems  to  have  prevailed 

p.  306.  and  sem.  ^  Histoire  du  Droit  public  very  much  in  the  fourth  century.     Fleury 

ecd^siastiqtie  jPrangois^  p^^  1^^.    The  opi-  brings  remarkable  proofs  of  this  from  the 

nion  of  the  Roman  see's  supremacy^  though  writings  of  Socrates,  Sozomen,  Ammianus 

apparently  rather  a  vaffue  and  general  notign^  Marcellinus,    and    Optatus.    Hist.  EccI^. 

aa  it  still  continues  m  those  Catholics  who  t.  iii.  p.  282.  320.  449-  i  t.  iv.  p.  £27- 
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CHAP,  extent,  it  gave  its  chief,  for  the  reason  mentioned,  advantages  in 
v^^,^  point  of  authority  which  the  others  did  not  possess-* 
EccLEs.  I  may  perhaps  appear  to  have  noticed  circumstances  interesting 
only  to  ecclesiastical  scholars.  But  it  is  important  to  apprehend  this 
distinction  of  the  patriarchate  from  the  primacy  of  Rome,  because 
it  was  by  extending  the  boundaries  of  the  former,  and  by  applying 
the  maxims  of  her  administration  in  the  south  of  Italy  to  all  the 
western  churches,  that  she  accompUshed  the  first  object  of  her 
scheme  of  usurpation,  in  subverting  tlie  provincial  system  of  govern- 
ment under  the  metropolitans.  Their  first  encroachment  of  this  kind 
was  in  the  province  of  Illyricum,  which  they  annexed  in  a  manner 
to  their  own  patriarchate,  by  not  permitting  any  bishops  to  be  con- 
secrated without  their  consent.-f'  This  was  before  the  end  of  the 
fourth  century.  Their  subsequent  advances  were,  however,  very 
gradual.  About  the  middle  of  the  sixth  century,  we  find  them  con- 
firming the  elections  of  archbishops  of  Milan.:]:  They  came  by 
degrees  to  exercise,  though  not  always  successfully,  and  seldom 
without  opposition,  an  appellant  jurisdiction  over  the  causes  of 
bishops,  deposed  or  censured  in  provincial  synods.  This,  indeed, 
had  been  granted,  if  we  believe  the  fact,  by  the  canons  of  a  very 
early  council,  that  of  Sardica  in  347,  so  far  as  to  permit  the  pope  to 
order  a  revision  of  the  process,  but  not  to  annul  the  sentence.^ 


*  Dupin,  De  antiqusi  Eccles.  Discipline,  he  exalts  his  own  authority  very  high.     De 

p.  39-  &c.     Oiannone,  1st.  di  Napoli,  I.  ii.  Marca,  1.  i.  c.  8. 
c.  8.;  1.  iii.  c.  6.     De  Marca,  1.  i.  c.  7.  et         J  St  Marc,  t.  i.  p.  139.  153. 
alibi.     There  is  some  disagreement  among         §  Dupin,  p.  IO9.     De  Marca,  1.  vi.  c.  14. 

these  writers  as  to  the  extent  of  the  Roman  These  canons  have  been  questioned,   and 

patriarchate,  Avhicb  some  suppose  to  have  Dupin  does  not  seem  to  lay  much  stress  on 

even  at  first  comprehended  all  the  western  their  authority,    though   I  do  not  perceive 

churches,  though  they  admit  that,  in  a  more  that  either  he  or  Fleury,  (Hist.  Eccl^s.  t.  iii, 

particular    sense,    it  was   confined   to   the  p.  372.)  doubts  their  genuineness.     Sardica 

vicariate  of  Rome.  was  a  city  of  Hlyricum,  which  the  translator 

+  Dupin,  p.  66.     Fleury,  Hist.  Eccles.  of  Mosheim  has  confounded  with  Sardes. 
t.  V.  p.  373.     The  ecclesiastical  province  of         Consultations,  or  references  to  the  bishop 

Illyricum   included    Macedonia.      Siricius,  of  Rome,  in  diffi^lt  cases  of  faith  or  disci- 

the  author  of  this  encroachment,  seems  to  pline,  had  been  common  in  eariy  ages,  and 

have  been  one  of  the  first  usurpers.     In  a  were  even  made  by  provincial  and  national 

letter  to  the  Spanish  bishops,  (A.  D.  375.)  councils.     But  these  were  also  made  to  other 
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Valentioian  III.,  influenced  by  Leo  the  Great,  one  of  the  most  CHAP, 
ambitious  of  pontifis,   had  gone  a  great  deal  farther,  and  esta^  w-X' 
blished  ahnost  an  absolute  iudicial  supremacy  in  the  Holy  See.*  eccles. 

-r.         1  ,.  .       1.        ,  11.  POWER. 

'But  the  metropolitans  were  not  mclmed  to  surrender  their  preroga-* 
lives;  and,  upon  the  whole,  the  papal  authority  had  made  no 
decisive  progress  in  France,  or  perhaps  any  where  beyond  Italy,  till 
the  pontificate  of  Gregory  I. 

This  celebrated  person  was  not  distinguished  by  learning,  whidi^  Gregory  1. 
be  afiected  to  depreciate,  nor  by  his  literary  performances,  which  ^90 — 
the  best  critics  consider  as  below  mediocrity,  but  by  qualities  more 
necessary  for  his  purpose,  intrepid  ambition  and  imceasing  activity. 
He  maintained  a  perpetual  correspondence  with  the  emperors  and 
their  ministers,  with  the  sovereigns  of  the  western  kingdoms,  with  all 
the  hierarchy  of  the  catholic  church ;  employing,  as  occasion  dictated» 
tl^  language  of  devotion,  arrogance,  or  adulltion.-f*  Claims  hitherto 
disputed,  or  half  preferred,  assumed  under  his  hands  a  more  defi^ 
nite  form;   and  nations  too  ignorant  to  compare  precedents^  or  * 

bisbopc^  eminent  for  personal  merit,  or  the  sanxerit  apostoljcx   sedis   auctoritas.     De 

dignity  of  their  sees.     The   popes  endea-  Marca,  De  Cfmcordautii  Sacerdotii  et  lin- 

voured  to  claim  this  as  a  matter  of  right,  peril,  1.  i.  c.  8*     The  some  emperor  enacted^ 

Innocent  I.  asserts  (A.  D.  402.)  that  he  was  that  any  bishop  who  refused  lo  attend  tlie 

to  be  consulted,  quoties  fidei  ratio  ventilatur;  tribunal  of  tlie  pope  when  summoned,  should 

and  Gekstus  (A,  D.  49^.)  quantum  ad  reli-  be  compelled   by  the  governor  of  hh  pro^ 

gionem  pertiiiet^  nun  nisi  apostollcae  sedi,  vince:  utquisquis  episcoporum  ad  judicium 

juxta  cauones^  debit ur  summa  judicii  totius.  Romani  episcopi  evocatus  venire  noglexerit. 

As  the  oak  is  in  the  acorn,   so  did  these  per  moderatoreui  ejusdem  provincial  adesse 

maxims  contain  the  system  oF  Bellarmine.  cogatur.     Id.  1.  vii.  c,  hi.     Dupin^  De  Ant. 

De  Marca,  1.  i.  c.    10.;    and  1.  vii.   12.:  Discipl.  p.  29.  et  >71. 
Dupin.  f  The  flattering  style  m  ¥^hich  this  pontiff 

*  Some  bishops  belonging  to  the  province  addressed  Brunehaut  and  Phocas,  the  most 

of  Hilar}',  metropolitan  of  Aries,  appealed  flagitious  monsters  of  his  time,  is  mentioned 

from  his  sentence  to  Leo,  who  not  only  en-  in    all    civil    and    ecclesiastical    histories, 

tertained  their  app^a^  but  presumed  to  de-  Fleury  quotes  a  remarkable  letter  to  the 

pose  Hilary.     Tnis  assumption  of  power  patriarchs    of    Antioch    and    Alexandria, 

would  have  had  little  effect,  if  it  had  not  wherein  he  says  that  St.  Peter  has  one  see, 

been  seconded  by  the  emperor  in  very  un-  divided  into   three,    Rome,    Antioch    and 

guarded  language ;   hoc   perenni  sanctione  Alexandria ;  stooping  to  this  absurdity,  and 

decemimus,  ne  quid  tam  episcopis  Gallica-  inconsistence  with  his  real  system,  in  order 

nis,    quam    aliarum  provinciarum,    contra  to  conciliate  their  alliance  against  his  more 

consuetudinem  veterem  liceat  sine  viri  vene-  immediate  rival,  the  patriarch  of  Constant!- 

rabilis  papas  nrbis  aetemae  tentare;  sed  illia  hople.     Hist.  £fccl6s.  t.  viii.  p.  124. 
omnibusque  pro  lege  sit,  quidquid  sanxit  vel 
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CHAP,  discriminate  principles,  yielded  to  assertions  confidently  made  by 
Jj^^'^  the  authority  which  they  most  respected.  Gregory  dwelt  more  than 
EccLEs.  his  predecessors  upon  the  power  [of  the  keys,  exclusively  or  at  least 
principally  committed  to  St.  Peter,  which  had  been  supposed  .in 
earlier  times,  as  it  is  now  by  the  Gallican  catholics,  to  be  inherent 
in  the  general  body  of  bishops,  joint  sharers  of  one  indivisible 
episcopacy*  And  thus  the  patriarchal  rights,  being  manifestly 
of  mere  ecclesiastical  institution,  were  artfully  confounded,  or  as  it 
were  merged,  in  the  more  permanent  supremacy  of  the  papal  chair. 
From  the  time  of  Gregory,  the  popes  appear  in  a  great  measure  to 
have  thrown  away  that  scaffolding,  and  relied  in  preference  on  the 
pious  veneration  of  the  people,  and  on  the  opportunities  which 
might  occur  for  enforcing  their  dominion  with  the  pretence  of  divine 
authority.* 

it  cannot,  I  think,  be  said,  that  any  material  acquisitions  of 
ecclesiastical  power  were  obtained  by  the  successors  of  Gregory  for 
nearly  one  hundred  and  fifty  years.-f-    As  none  of  them  possessed 


♦  Gregory  seems  to  have  established  the 
appellant  jurisdiction  of  the  see  of  Rome, 
\V'hich  had  been  long  in  suspense.  Stephen, 
a  Spanish  bishop,  having  been  deposed,  ap- 
pealed to  Rome.  Gregory  sent  a  legate  to 
Spain,  with  full  powers  to  confirm  or  re- 
scind the  sentence.  He  says  in  his  letter  on 
this  occasion;  k  sede  apostolic^,  quae  om- 
nium ecclesianim  caput  est,  causa  hsec  au- 
dienda  ac  dirimenda  fuerat.  De  Marca,  1. 
▼ii.  c.  18.  In  writing  to  the  bishops  of 
France,  he  enjoins  them  to  obey  Virgilius 
bishop  of  Aries,  whom  he  has  appointed  his 
legate  in  France,  secundiim  antiquam  con- 
suetudinem  ;  so  that  if  any  contention  should 
arise  in  the  church,  he  may  appease  it  by 
his  authority,  as  vicegerent  of  the  apostolic 
see :  auctoritatis  suae  vigore,  vicibus  nempe 
apostolicae  sedis  functus,  discreti  modera- 
tione  compescat.  Gregorii  Opera,  t.  ii.  p. 
78.').  (edit.  Benedict.)  Dupin,  p.  34.  Pas- 
quier,  Recherches  de  la  France,  1.  iii.  c.  y. 

f  I  observe  that  some  modern  publications 
annex  considerable  importance  to  a  supposed 
concession  of  the  title  of  Universal  bishop. 


made  by  the  emperor  Phocas  in  606  to 
Boniface  III.,  and  even  appear  to  date  the 
papal  supremacy  from  this  epoch,  lliose 
who  have  imbibed  this  notion  may  probably 
have  been  misled  by  a  loose  expression  in 
Mosheim*s  Ecclesiastical  History,  vol.  ii. 
p.  l6g. ;  though  the  general  tenor  of  that 
passage  by  no  means  gives  countenance  to 
their  opinion.  But  there  are  several  strong 
objections  to  our  considering  this  as  a  lead- 
ing fact,  much  less  as  marking  an  aera  in  the 
history  of  the  papacy.  I .  Its  truth,  sis  com- 
monly stated,  appears  more  than  question- 
able. The  Roman  pontiffs,  Gregory  I.  and 
Boniface  III.,  had  been  vehemently  oppo- 
sing the  assumption  of  this  tide  by  the 
patriarch  of  Constantinople,  not  as  due  to 
themselves,  but  as  one  to  which  no  bishop 
could  legitimately  pretend.  There  would 
be  something  almost  ridiculous  in  tlie  em- 
peror^s  immediately  conferring  an  appellation 
on  themselves,  which  they  had  just  dis- 
claimed; and  though  this  objection  would 
not  stand  against  evidence,  yet  when  we  find 
no  better  authority  quoted  for  the  fact  than 
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vigour  and  reputation  equal  to  his  own,  it  might  even  appear  that  cHAP. 
the  papal  mfluence  was  retrograde.     But  in  effect  the  principles  ^^^^ 
which  supported  it  were  taking  deef)er  root,  and  acquiring  straigth  eccles. 
by  occasional,  though  not  very  frequent,  exercise.     Appeals  to  the 
pope  were  sometimes  made  by  prelates  dissatisfied  with  a  local 
sentence;  but  his  judgement  of  reversal  was  not  always  executed, 
as   we  perceive  by   the  instance  of  Bishop  Wilfrid.*     National 
councils  were  still  convoked  by  princes,  and  canons  enacted  under 
their  authority  by  the  bishops  who  attended.    Though  the  church 
of  Lombardy  was  under  great  subjection  during  this  period,  yet 
those  of  France  and  even  of  England,  planted  as  the  latter  had 
been  by  Gregory,  continued  to  preserve  a  tolerable  measure  of  inde- 
pendence.-f-    The  first  striking   infringement    of   this  vras   made 


Barotiius,  wbo  k  no  authority  at  all,  it  retaras 
considerable  weight.  And  indeed  the  want 
of  testimony  is  so  decisive  an  objection  to 
any  alledged  historical  fact,  that  but  for  the 
strange  preoossessions  of  some  men,  one 
nii]g[ht  rest  ue  case  here.  Fleury  takes  no 
notice  of  this  part  of  the  story,  though  he 
tells  us  that  Phocas  compelled  the  patriarch 
of  Constantinople  to  resign  his  title.  2.  But 
if  the  strongest  proof  could  be  advanced 
for  the  authentici^  of  this  circumstance,  we 
might  well  deny  its  importance.  The  con- 
cession of  Phocas  could  have  been  of  no 
validity  in  Lombardy,  France  and  other 
western  countries,  where  nevertheless  the 
papal  supremacy  was  incomparably  more 
established  than  in  the  east.  3.  Even  wilfain 
the  empire,  it  could  have  had  no  efficacy 
after  the  violent  death  of  that  usurper,  which 
followed  soon  afterwards.  4.  The  title  of 
Universal  Bishop  is  not  very  intelligible ;  but 
whatever  it  meant,  the  patriarchs  of  Con- 
stantmople  had  borne  it  before,  and  conti- 
nued to  bear  it  ever  afterwards.  (Dupin, 
De  Antiqu&  Discipline,  p.  529-)    5.  The 

r receding  popes,  Pelagius  11.  and  Gregory 
,  had  constantly  disclaimed  the  appellation, 
though  it  had  been  adopted  by  some  towards 
Leo  the  Great  in  the  council  of  Chalcedoii ; 
(Fleury,  t.  viii.  p.  96.)  nor  does  it  appear  to 
^ave  been  retained   by  the  successors  of 

VOL.  II.  '  J 


BoniftK^e,  at  least  for  some  centuries.  It  is 
even  laid  down  in  the  decretum  of  Gratian, 
that  the  pope  is  not  styled  universal :  Nee 
etiam  Romanus  pontifex  universalis  appeV- 
latur;  (p.  303.  edit.  1591-)  though  some 
refer  its  assumption  to  the  ninih  century. 
Noaveau  IVaitI  de  Diplomatique,  t.  v.  p. 
93.)  6.  The  popes  had  unquestionably  ex- 
ercised a  species  of  supremacy  for  more 
than  two  centuries  before  this  time,  which 
had  lately  reached  a  high  point  of  authority 
under  Gregory  I.  ^fhe  rescript  of  Valen- 
tinian  111.,  in  455,  quoted  in  a  former  note, 
would  certainly  be  more  to  the  purpose 
dian  the  letter  of  Phocas.  7.  Lastly,  there 
are  no  sensible  marks  of  this  supremacy 
nmking  a  more  rapid  progress  for  a  century 
and  a  half  after  die  pretended  grant  of  that 
emperor. 

*  I  refer  to  the  EngKsh  historians  for  the 
history  of  Wilfrid,  wUch  neither  altogether 
supports,  nor  much  impeaches,  the  inde- 
pendency of  our  Anglo-Saxon  church  in 
700 ;  a  matter  hardly  worth  so  much  con- 
tention as  Usher  and  Stillingfleet  seem  to 
have  thought.  The  consecration  of  Tlieo- 
dore  by  Pope  Vitalian  in  668  is  a  stronger 
fact,  and  cannot  be  got  over  by  those  iiy u- 
dicious  protestants,  who  take  the  bull  by  the^ 
horns. 

t  Schmidt,  t.  L  p.  386.  59^ 
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CHAP,  through  the  influence  of  an  Enghshman,  Winfrid,  better  known  as 

J^^i^  St.  Boniface,   the  apostle   of  Germany.     Having  undertaken  the 

EccLEs.    conversion    of   Thuringia,   and   other   still   heathen   countries,   he 

POWER. 

St.  Boni-  applied  to  the  pope  for  a  commission,  and  was  consecrated  bishop 
without  any  deteniiinate  see.  Upon  this  occasion  he  took  an  oath 
of  obedience,  and  became  ever  afterwards  a  zealous  upholder  of  the 
apostohcal  chair.  His  success  in  the  conversion  of  Germany  was 
great,  his  reputation  eminent,  which  enabled  him  to  effect  a  material 
revolution  in  ecclesiastical  government.  Pelagius  II.  had,  about 
580,  sent  a  pallium,  or  vest  peculiar  to  metropolitans,  to  the  bishop 
of  Aries,  perpetual  vicar  of  the  Roman  see  in  Gaul.*  Gregory  I. 
had  made  a  similar  present  to  other  metropolitans.  But  it  was 
never  supposed  that  they  were  obliged  to  wait  for  this  favour  before 
they  received  consecration,  until  a  synod  of  the  French  and  German 

sjnod  of  bishops,  held  at  Frankfort  in  742  by  Boniface,  as  legate  of  Pope 
'*"  "^  *  Zachary.  It  was  here  enacted,  that,  as  a  token  of  their  willing 
subjection  to  the  see  of  Rome,  all  metropolitans  should  request  the 
pallium  at  the  hands  of  the  pope,  and  obey  his  lawful  commands.-f- 
This  was  construed  by  the  popes  to  mean  a  promise  of  obedience 
before  receiving  the  pall,  which  was  changed  in  aftertimes  by 
Gregory  VII.  into  an  oath  of  fealty  .J 

*  Ut  ad  instar  saum,  in  Galliarum  partibus  obligation  which  Rome  Jiad  to  St.  Boniface, 

primi  sacerdotis  locum  obtineat,  et  quidquid  who  anticipated  the  system  of  Isidore.    We 

ad  gubeniationem  vel  dispensationem  eccle-  have  a  letter  from  him  to  the  English  clergy, 

siastici  status  gerendum  est,  servatis  patrum  with  a  copy  of  canons  passed  in  one  of  his 

regulis  et  sedis  apostolicae  constitutis,  faciat.  synods,  for  the  exaltation  of  the  apostolic 

Preterea,  pallium  illi  concedit,  &c.     Dupin,  see,  but  the  church  of  England  was  not  then 

p.  34.     Gregory  I.  confirmed  this  vicariat  inclined  to  acknowledge  so  great  a  supre-» 

to  Virgilius,  bishop  of  Aries,  and  gave  him  macy  in  Rome.     Collier's  Eccles.  History, 

the  power  of  convokmg  synods.    DeMarca^  pu  128. 
1.  vi.  c.  7*  In   the   eighth   general  council,   that  of 

t  Decrevimus  says  Boniface,  in  nostro  Constantinople  ii)  872,  this  prerogative  of 

synodali  conventu,  et  confessi  sumus  fidem  sending  the  pallium  to  metropolitans  was 

catholicam,  et  unitatem  et  subjectionem  Ro-  not  only  confirmed  to  the  pope,  but  ex- 

manse  ecclesie  fine  tenus  servare,  S.  Petro  tended  to  the  other  patriarchs,   who  had 

et  vicario  ejus  velle  subjici,  metropolitanos  every  disposition  to  become  as  great  usur* 

pallia  ab  ill^  sede  quserere,  et,  per  omnia,  pers  as  their  more  fortunate  elder  brother. 

Sraecepta   S.   Petri    canonic^    sequi.      De         %  De  Marca,  ubi  supra.     Schmidt,  t.  ii. 

f  area,  L  vi.  c.  7*     Schmidt,  1. 1.  p.  4t4.  p.  26£.     Accoindiog  to  the  latter,  this  oath 

438.  446.    This  vniter  Justly  remarks  the  of  fidelity  waa  exacted  in  the  ninth  century  ;^ 
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This  council  of  Frankfort  claims  a  leading  place  as  an  epoch  in  CHAP. 
the  history  of  the  papacy.     Several  events  ensued,  chiefly  of  a  sj^^ 
political  nature,  which  rapidly  elevated  that  usurpation  almost  to  its  eccles. 

POWER* 

greatest  height.  Subjects  of  the  throne  of  Constantinople,  the 
popes  had  not  as  yet  interfered,  unless  by  mere  admonition,  with 
the  ti^nporal  magistrate.  The  first  instance,  wherein  the  civil  duties 
of  a  nation  and  the  rights  of  a  crown  appear,  to  have  been 
submitted  to  his  decision,  was  in  that  famous  reference  as  to  the 
deposition  of  Child^c.  It  is  impossible  to  consider  this  in  any 
other  light  than  as  a  point  of  casuistry  laid  before  the  first  religious 
judge  in  the  church.  Certainly  the  Franks  who  raised  the  king  of 
their  choice  upon  their  shields  never  dreamed  that  a  foreign  priest 
had  confierred  upon  him  the  right  of  governing.  Yet  it  was  easy 
for  succeeding  advocates  of  Rome  to  construe  this  transaction  very 
favourably  for  its  usurpation  over  the  thrones  of  the  earth.* 

I  shall  but  just  glance  at  the  subsequent  political  revolutions  of 
that  period ;  the  invasion  of  Italy  by  Pepin,  his  donation  of  the 
exarchate  to  the  Holy  See,  the  conquest  of  Lombardy  by  Charie- 
magne,  the  patriciate  of  Rome  conferred  upon  both  these .  princes, 
and  the  revival  of  the  western  empire  in  the  person  of  the  latter: 
These  events  had  a  natural  tendency  to  exalt  the  papal  supremacy,, 
which  it  is  needless  to  indicate.  But  a  circumstance  of  a  very 
different  nature  contributed  to  this  in  a  still  greater  degree.  About 
the  conclusion  of  the  eighth  century,  there  appeared,  under  the 
name  of  one  Isidore,  an  unknown  person,  a  collection  of  ecolesias-* 
tical  canons,  now  commonly  denominated  the  False  Deciretals.-f*  m^u^ 

whicli  i$  very  probable,  since  Gregory  YII.  been  precisely  fixed ;  they  hate  seldom  been 

himself  did  but  fill  up  the  sketch  which  supposed,  however,  to  have  appeared  much 

Kicolas  L  and  John  VlII.  had  delineated,  before  8CX).     But  diere  is  a  genuine  collec- 

I  have  since  found  this  confirmed  by  Gra-  tion  of  canons  published  by  Adrian  I.  in 

tian,jp.  305.  7B5,  which  contain  nearly  the  same  jprinci- 

*  Egtnhard  says,  that  Pepin  was  made  pies,  and  many  of  which  are  coj^ied'  by 
king  per  auct&ritatem  Romani  pontificis ;  Isidore,  as  well  as  Charlemagne  in  his  Capi* 
an  aomguons  word,  which  may  nse  to  comr  tularies.  De  Marca,  1.  vii..  c.  W.  Gian* 
wumdf  or  sink  to  advice,  accordmg  to  the  none,  1.  v.  c,  6.  Dupin,  De.  Antiqui  Disci- 
disposition  of  the  interpreter.  plini,  p.  133.     Fleury,  Hist.  "Eqdfis.  t.  ix« 

4  Hie  era  of  die  Fdse  Decretab  has  not  p.  600.  seems  to  consider  die  Decretals  as 


28 


HISTORY  AND  GOVERNMENTS  OF  EUROPE 


CHAP.  These  purported  to  be  rescripts  or  decrees  of  the  early  bishops  of 

v^!il/   I^OJ^G*   2ind  their  effect  was  to  diminish  the  authority  of  metro- 

EccLEs.    pohtans  over  their  suffragans,  by  establishing  an  appellant  jurisdrc- 

tion  of  the  Roman  see  in  all  causes,  and  by  forbidding  national 

councils  to  be  holden  without  its  consent.    Every  bishop,  according 

to  the  decretals  of  Isidore,  was  amenable  only  to  the  immediate 

tribunal  of  the  pope ;  by  which  one  of  the  most  ancient  rights  of  the 

provincial  synod  was  abrogated.     Every  accused  person  might  not 

only  appeal  from  an  interior  sentence,  but  remove  an  unfinished 

process  before  the  supreme   pontiff.     And   the  latter,   instead    of 

directing  a  revision  of  the  proceedings  by  the  original  judges,  might 

annul  them  by  his  own  authority ;  a  strain  of  jurisdiction  beyond 

the  canons  of  Sardica,  but  certainly  warranted  by  the  more  recent 

practice  of  Rome.     New  sees  were  not  to  be  erected,  nor  bishops 

translated  from  one  see  to  another,  nor  their  resignations  accepted, 

without  the  sanction  of  the  pope.     They  were  still  indeed  to  be 

consecrated  by  the  metropohtan,  but  iu  the  pope's  name.     It  has 

been  plausibly  suspected,  that  these  decretals  were  forged  by  some 

bishop,  in  jealousy  or  resentment ;  and  their  general  reception  may 

at  least  be  partly  ascribed  to  such  sentiments.     The  archbishops 

were  exceedingly  powerful,  and  might  often  abuse  their  superiority 

over  inferior  prelates;    but  the  whole  episcopal  aristocracy  had 

abundant  reason  to  lament  their  acquiescence  in  a  system  of  which 

the    metropolitans   were   but  the    earliest    victims.     Upon    these 

spurious  decretak  was  built  the  great  fabric  of  papal  supremacy 

over  the  different  national  churches ;  a  fabric  which  has  stood  after 

its  foundation  crumbled  beneath  it;  for  no  one  has  pretended  to 

deny,  for  the  last  two  centuries,  that  the  imposture  is  too  palpable 

for  any  but  the  most  ignorant  ages  to  credit.* 

older  than  this  collectioa  of  Adrian ;  but  I  bonair;  (Baluze^  p.  1000.)Ae  three  last  books 

have  not  observed  the  same  opinion  in  any  of  which,  according   to  the  collection  ot 

other  writer.    The  right  of  appeal  from  a  Ansegisus,  are  said  to  be  apostolidi  aactori- 

sentence  of  the   metropolitan  deposing  a  tate   roborata,   quia  his   cudendis  .  maximi 

bishop  ^o  the  Holy  See  is  positively  recog-  apostolica  interfuit  legatio.  p.  113^ 

nisEffl  in  the  Capitularies  of  Louis  the  De-  *  I  }iave  not  seen  any  account  of  lh« 
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The  Gallican  church  made  for  some  time  a  spirited,  though  CHAP- 
UDavaihug   struggle  against  this  rising  despotism.     Gregory   IV.,  s,,,.,^ 
having  come  into  France  to  abet  the  children  of  Louis  the  Debonair  eccles. 

c>  POWER. 

in  their  rebellion,  and  threatened  to  excommunicate  the  bishops  Pmpaieit- 
who  adhered  to  the  emperor,  was  repelled  with  indignation  by  those  meats  ^ 
prelates.     If  he  comes  here  to  excommunicate,  said  they,  he  shall  wchy 
depart   hence    excommunicated.*     In    the    subsequent   reign    of 
Charles  the  Bald,  a  bold  defender  of  ecclesiastical  independence 
was  found  in  Hincmar,  archbishop  of  Rheims,  the   most  distin- 
guished  statesman  of  his  age.     Appeals    to  the  pope  even   by 
ordinary  clerks  had  become  common,  and  the  provincial  councils, 
hitherto  the  supreme  spiritual  tribunal  as  well  as  legislature,  were 
falling  rapidly  into  decay.    The  frame  of  church  government,  which 
had  lasted  from  the  thud  or  fourth  century,  was  nearly  dissolved;  a 
rrfractory  bishop  was  sure  to  invoke  the  supreme  court  of  appeal, 
and  generally  met  there  with  a  more  favourable  judicature.     Hinc* 
nar,  a  man  equal  in  ambition,  and  almost  in  public  estimation,  to 
any  pontiff,  sometimes  came  off  successfully  in  his  contentions  with 
Ilome*-t*    But  time  is  fatal  to  the  imanimity  of  coalitions;   the 
French  bishops  were  accessible  to  superstitious  prejudice,  to  corrupt 
influence,  to  mutual  jealousy.     Above  all,  they  wfere  conscious,  that 
a  persuasion  of  the  pope^s  omnipotence  had  taken  hold  of  the  laity. 
Though  they  complained  loudly,  and  invoked,  Uke  patriots  of  a 
dying  state,  names  and  principles  of  a  freedom  that  was  no  more, 
they  submitted  in  almost  every  instance  to  the  continual  usurpations 

decretals    so   clear    and   judicious    as    in  court,  without  sacrificing  altogetherthe  GM- 

Schmidt's  History  of  Germany,  t.  ii.  p.  249,  lican  church  and  the  crown. 

Indeed  all  the  ecclesiastical  part  of  that  *  De  Marca,  1.  iv.  c.  11.     Velly,  &c. 

work  is  executed  in  a  very  superior  manner.  f  D^  Marca^  1.  iv.  c.  68.  &c.  1.  vi.  c. 

See  also  De  Marca,  1.  iii.  c.  5. ;  1.  vii.  c.  20.  14.  28. ;  1-  vii.  c.  21.     Dupin,  p.  133.  &c> 

The  latter  writer,  from  whom  I  have  derived  Hist,  du  Droit  Eccles.  Fran9oi8,  p.  188. 

much  information,  is  by  no  means  a  strenu-  224.   Velly,  8cc.    Hincmajr  however  was  not 

ous  adversary  of  nItnMnontane  pretensions,  consistent;  for  having  obtained  the  see  of 

In  fact,  it  was  his  object  to  please  both  in  Rheims  in  an  equivocal  manner,  he  had  ap- 

France  and  at  Rome,  to  become  both  an  plied  for  confirmation  at  Rome,  and  in  other 

archbishop  and  a  cardinal.    He  failed  never-  respects  impaired  die  GalU(;an  rights.    Pas- 

Iheless  of  the  latter  hope;  it  being  ittapos-  quier,  Recherchef.de  la  France,  1. iii*  c*  12^ 
sible  at  that  time  (1650)  to  satisfy  die  papa) 
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CHAP,  of  the  Holy  See.     One  of  those,  which  most  annoyed  their  aris- 

^J[^   tocracy,   was   the   concession   to   monasteries   of  exemption   from 

EccLEs.   episcopal  authority.     These  had  been  very  uncommon  till  about  the 

eighth  century,  after  which  they  were  studiously  multiplied.*     It 

was  naturally  a  favourite  object  with  the  abbots;  and  sovereigns,  in 

those  ages  of  blind  veneration  for  monastic  eslabUshments,  were 

pleased  to  see  their  own  foundations  rendered,  as  it  would  seem, 

more  respectable  by  privileges  of  independence.     The  popes  had  a 

closer  interest  in  granting  exemptions,  which  attached  to  them  the 

regular  clergy,  and  lowered  the   dignity  of  the  bishops.     In  the 

eleventh  and  twelfth  centuries,  whole  orders  of  monks  were  declared 

exempt  at  a  single  stroke;  and  the  abuse  began  to  awaken  loud 

complaints,  though  it  did  not  fail  to  be  aggravated  afterwards. 

and  apon        Thc  principlcs  of  ecclesiastical  supremacy  were  readily  applied 

vemi^u.  by  the  popes  to  support  still  more  insolent  usurpations.     Chiefs  by 

U)thaire.     jiyine  commission  of  the  whole  church,  every  earthly  sovereign 

must  be  subject  to  their  interference.     The  bishops   indeed   had, 

with  the  common  weapons  of  their  order,  kept  their  own  sovereigns 

in  check ;  and  it  could  not  seem  any  extraordinary  stretch  in  their 

supreme  head  to  assert  an  equal  prerogative.     Gregory  IV.,  as  I 

have  mentioned,  became  a  party  in  the  revolt  against  Louis  I. ;  but 

he  never  carried  his  threats  of  excommunication  into  effect.     The 

first  instance,  where  the  Roman  pontiffs  actually  tried  the  force  of 

*  The  earliest  instance  of  a  papal  ex*  228.     Muratori,  Dissert.  70.  (t.  iii.  p.  404. 

emptiou  is  in  455,  which  indeed  is  a  re-  Italian)   is  of  opinion  that  exemptions  of 

spectable  antiquity.     Others  scarcely  occur  monasteries  from  episcopal  visitation  did  not 

till  (he  pontificate  of  Zachary  in  the  middle  become  frequent  in  Italy  till  the  eleventh 

of  the  eighth  century,  who  granted  an  ex-  century ;  and  that  many  charters  of  this  kind 

emption  to  Monte  Casino,   ita  ut  nullius  are  forgeries.     It  is  held  also  by  some  Eng- 

jun  subjaceat,  nisi  sdius  Romani  poQtificis.  lish  antiquaries,  that  no  Anglo-Saxon  mooas- 

See  this  discussed  in  Giannone,  1.  v.  c.  6.  tery  was  exempt,  and  that  the  first  instance 

Precedents  for  the  exemf>tion  of  monasteries  is  that  of  Battle  Abbey  under  the  Con- 

from  episcopal  jurisdiction  occur  in  Mar-  queror ;  the  charters  of  an  earlier  date  having 

cnlfiis^s  forms,  compiled  towards  the  end  of  been  forged.    Hody  on|Convocations,  p.  20. 

die  ninth  century ;  but  these  were  by  royal  and  170.     It  is  remarkable  that.this  grant  is 

authority.    Hie  kings  of  France  were  su-  made  by  William,  and  confirmed  by  LaDf> 

preme    heads    of    their    national    church,  franc.    CoBier,  p.   256.     Exemptions  be- 

Schmidt,  t.  i.  p.  382.     De  Marca,  1.  iii.  c.  came  very  usual    in   England   afterwards. 

16.    Heury,  Institutions  au  Droit^  t.  i.  p.  Henry,  vol.  v.  p.  337. 
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their  arms  against  a  sovereign,  was  the  excommunication  of  CHAP. 
Lothaire,  king  of  Lorraine,  and  grandson  of  Louis  the  Debonair,  v^..^ 
This  prince  had  repudiated  his  wife,  upon  unjust  pretexts,  but  with  |g^^ 
the  approbation  of  a  national  council,  and  subsequently  married  his 
concubine.  Nicholas  I.,  the  actual  pope,  dispatched  two  legates  to 
investigate  this  busimsss,  and  decide  according  to  the  canons.  They 
hold  a  council  at  Metz,  and  confirm  the  divorce  and  marriage. 
Enraged  at  this  conduct  of  his  ambassadors,  the  pope  sunmions  a 
council  at  Rome,  annuls  the  sentence,  deposes  the  archbishops  of 
Treves  and  Cologne,  and  directs  the  king  to  discard  his  mistress. 
After  some  shuffling  on  the  part  of  Lothaire,  he  is  excommunicated ; 
and,  in  a  short  time,  we  find  both  the  king  and  his  prelates,  who 
had  begun  with  expressions  of  passionate  contempt  towards  the 
pope,  suing  humbly  for  absolution  at  the  feet  of  Adrian  11.  successor 
of  Nicholas,  which  was  not  granted  without  diflSculty.  In  all  its 
most  impudent  pretensions,  the  Holy  See  has  attended  to  the 
circumstances  of  the  time.  Lothaire  had  powerful  neighbours,  the 
kings  of  France  and  Germany,  eager  to  invade  his  dominions  on  the 
first  intimation  from  Rome  i;  while  the  real  scandalousness  of  his 
behaviour  must  have  intimidated  his  conscience,  and  disgusted  his 
subjects. 

Exconununication,  whatever  opinions  may  be  entertaioed  as  to  its  eioowim. 
rehgious  efiScacy,  was  originally  notliing  more  in  appearance  than 
the  exercise  of  a  right  which  every  society  claims,  the  expulsion  of 
rdractory  members  from  its  body.  No  direct  temporal  disadvan- 
tages attended  this  penalty  for  several  ages ;  but  as  it  was  the  most 
severe  of  spiritual  censures,  and  tended  to  exclude  the  object  of  it 
not  only  from  a  participation  in  religious  rites,  but,  in  a  considerable 
degree,  from  the  intercourse  of  Christian  society,  it  was  used 
sparingly,  and  upon  the  gravest  occasions.  Gradually,  as  the 
church  became  more  powerful  and  more  imperious,  excommunica- 
tions were  issued  upon  every  provocation,  rather  as  a  weapon  of 
ecclesiastical  warfare,  than  with  any  regard  to  its  original  intention. 
There  was  certainly  a  fair  apology  for  many  of  these  censures,  as 
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CHAP,  the  only  means  of  defence  within  the  reach  of  the  clergy,  when  their 
xj!^  possessions  were  lawlessly  violated.*  Others  were  founded  upon 
EccLEs.  the  necessity  of  enforcing  their  contentious  jurisdiction,  which, 
while  it  was  rapidly  extending  itself  over  almost  all  persons  and 
causes,  had  not  acquired  any  proper  coercive  process.  The  spiri- 
tual courts  in  England,  whose  jurisdiction  is  so  multifarious,  and,  in 
general,  so  little  of  a  religious  nature,  had  till  lately  no  means  even 
of  compelling  an  appearance,  much  less  of  enforcing  a  sentence,  but 
by  excommunication .-f-  Princes,  who  felt  the  inadequacy  of  their 
own  laws  to  secure  obedience,  called  in  the  assistance  of  more 
formidable  sanctions.  Several  capitularies  of  Charlemagne  de- 
nounce the  penalty  of  excommunication  against  incendiaries,  or 
deserters  from  the  army.  Charles  the  Bald  procured  similar  cen- 
sures against  his  revolted  vassals.  Thus  the  boundary  between  tem- 
poral and  spiritual  offences  grew  every  day  less  distinct ;  and  the 
clergy  were  encouraged  to  fresh  encroachments,  as  they  discovered 
tlie  secret  of  rendering  them  successful.  J 

The  civil  magistrate  ought  undoubtedly  to  protect  the  just  rights 
and  lawful  jurisdiction  of  the  church.  It  is  not  so  evident  that  he 
should  attach  temporal  penalties  to  her  censures.  Excommuni- 
cation has  never  carried  such  a  presumption  of  moral  turpitude,  as 
to  disable  a  man,  upon  any  solid  principles,  from  the  usual  privi- 
leges of  society.  Superstition  and  tyranny  however  decided  other- 
wise. The  support  due  to  church  censures  by  temporal  judges  is 
vaguely  declared  in  the  capitularies  of  Pepin  and  Charlemagne.  It 
became,  in  later  ages,  a  more  established  principle  in  France  and 
England,  and,  I  presume,  in  other  countries.  By  our  common 
law,  an  excommunicated  person  is  incapable  of  being  a  witness,  or 
of  bringing  an  action ;  and  he  may  be  retained  in  prison  until  he 

♦  Schmidt^  t.  iv.  p.  21?.     Fleury,  Insti-  '  laws  of  the  two  countries  must  be  much  the 
tutions  au  Droit,  t.  ii.  p.  192.  same,  and  I  do  not  remember  that  any  rea- 

t  By  s|  recent  statute,  63  G.  III.  c.  127*     son  was  alledged  for  making  an  alteration  in  . 
the  writ  De  excommunicato  capiendo,  as  a     one  rather  than  the  other, 
process  in  contempt,  was  abolished  in  Eng-         %  M6m.  de  TAcad.  d^s  Inscript.  t.  xxxix« 
land,  but  retained  in  Ireland ;  though  the     p.  596.  8cc. 
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obtains  absolution.     By  the  establishments  of  St.  Louis,  his  estate,  CHAP. 

VII 

or  person,  might  be  attached  by  the  magistrate.*     These  actual   ^^.^ 
penalties  were  attended  by  marks  of  abhorrence  and  ignominy  still  eccles. 

'^  ,  ,  ,  POWER. 

more  calculated  to  make  an  impression  on  ordinary  minds.  They 
were  to  be  shunned,  like  men  infected  with  leprosy,  by  their 
servants,  their  friends,  and  their  famiUes.  Two  attendants  only,*  if 
we  may  trust  a  current  history,  remained  with  Robert  king  of 
France,  who,  on  account  of  an  irregular  mairiage,  was  put  to  this 
ban  by  Gregory  V. ;  and  these  threw  all  the  meats  which  had  passed 
his  table  into  the  fire.-f-  Indeed  the  mere  intercourse  with  a  pro- 
scribed person  incurred  what  was  called  the  lesser  exconmiunication, 
or  privation  of  the  sacraments,  and  required  penitence  and  abso- 
lution. In  some  places,  a  bier  was  set  before  the  door  of  an 
excommunicated  individual,  and  stones  thrown  at  his  window's ;  a 
singular  method  of  compelling  his  submission.^  Every  where,  the 
excommunicated  were  debarred  of  regular  sepulture,  which,  though 
obviously  a  matter  of  police,  has,  through  the  superstition  of  con-^ 
secrating  burial-grounds,  been  treated  as  belonging  to  ecclesiastical 
controul.  Their  carcasses  were  supposed  to  be  incapable  of  cor- 
ruption, which  seems  to  have  been  thought  a  privilege  imfit  for 
those  who  had  died  in  so  irregular  a  manner.^ 

But  as  excommunication,  which  attacked  only  one  and  perhaps  intcrdicu. 
a  hardened  sinner,  was  not  always  efficacious,  the  church  had 
recourse  to  a  more  comprehensive  punishment.     For  the  offence  of 

*  Ordonnances  des  Rois,  t.  i.   p.   121.  ral  authors  are  referred  to,  for  the  constant 

Bot  an  excommunicated  person  might  sue  opinion  among  the  members  of  the  Greek 

in  the  lay,  though  not  in  the  spiritual,  court,  church,  that  the  bodies  of  excommunicated 

No  law  seems  to  have  been  so  severe  in  this  persons  remain  in  statu  quo.     1  remember 

respect  as  that  of  England ;  though  it  is  not  to  have  read  in  an  old  knglish  divine  the 

strictly  accurate  to  say  with  Dr.  Cosens,  same  story,  with  a  sage  observation,  that  as, 

(Gibson's  Codex,  p.  1 102.)  that  the  writ  De  on  the  one  hand,  so  well  attested  a  miracle 

excommun.  capiendo  is  a  privilege  peculiar  could  not  decently  be  questioned,  so  might 

to  the  £ngli3h  church.  it  be  deemed  a  fit  dispensation  to  give  such 

t  Velly,  t.  ii.  supernatural  aid   to   the   censures  of  that 

j  Vaissette,  Hist,  de  Languedoc,  t.  iii.  afflicted  church,  which  has  no  ymt  de  ex- 
Appendix,  p.  350.  Du  Cange,  v.  Excom-  commmucato  capiendo  wherewith  to  hold 
municatio.  the  living  sinner  in  durance. 

§  Du  Cange,  v.  Imblocatus  :  where  seve- 

VOL,  II.  F 
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CHAP,  a  nobleman,  she  put  a  county,  for  that  of  a  prince,  his  entire 
,J^}h/  kingdom,  under  an  interdict,  or  suspension  of  rehgious  offices. 
EccLEs.  No  stretch  of  her  tyranny  was  perhaps  so  outrageous  as  this. 
During  an  interdict,  the  churches  were  closed,  the  bells  silent,  the 
dead  unburied,  no  rite  but  those  of  baptism  and  extreme  unction 
pei'formed.  The  penalty  fell  upon  those  who  had  neither  partaken 
nor  could  have  prevented  the  offence ;  and  the  offence  was  often  but 
a  private  dispute,  in  which  the  pride  of  a  pope  or  bishop  had  been 
wounded.  Interdicts  were  so  rare  before  the  time  of  Gregory  VII., 
that  some  have  referred  them  to  him  as  their  author;  instances 
may  however  be  found  of  an  earlier  date,  and  especially  that  which 
accompanied  the  above-mentioned  excommunication  of  Robert 
king  of  France.  They  were  afterwards  issued  not  unfrequently 
against  kingdoms;  but  in  particular  districts,  they  continually 
occurred.* 

This  was  the  Uiain  spring  of  the  machinery  that  the  clergy  set  in 
motion,  the  lever  by  which  they  moved  the  world.  From  the 
moment  that  these  interdicts  and  excommunications  had  been  tried, 
the  powers  of  the  earth  might  be  said  to  have  existed  only  by 
sufferance.  Nor  was  the  validity  of  such  denunciations  supposed  to 
depend  upon  their  justice.  The  imposer  indeed  of  an  unjust 
excommunication  was  guilty  of  a  sin ;  but  the  party  subjected  to  it 
had  no  remedy  but  submission.  He  who  disregards  such  a  sen- 
tence, says  Beaumanoir,  renders  his  good  cause  bad.-f-  And  indeed, 
without  annexing  so  much  importance  to  the  direct  consequences  of 
an  ungrounded  censure,  it  is  evident,  that  the  received  theory  of 
religion  concerning  the  indispensable  obligation  and  mysterious 
efficacy  of  the  rites  of  communion  and  confession  must  have 
induced  scrupulous  minds  to  make  any  temporal  sacrifice  rather 
than  incur  their  privation.  One  is  rather  surprized  at  the  instances 
of  failure,  than  of  success  in  the  employment  of  these  spiritual 

♦  Giannone,  1.  vii.  c.  1.  Schmidt,  t.  iv.  p.  288.  St  Marc,  t.  ii.  p.  535.  Fleury, 
p.  2W.   DupiDi  De  antiquft  Eccl.  Discipline,     Institutions,  t.  ii.  p.  200. 

tp.  261. 
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weapons  against  sovereigns,  or  the  laity  in  general.     It  was  perhaps  CHAP, 
a  fortunate  circumstance  for  Europe,  that  they  were  not  introduced,  s^^^Jil/ 
upon  a  large  scale,  during  the  darkest  ages  of  superstition.     In  the  eccles. 
eighth  or  ninth  centuries  they  would  probably  have  met  with  a  more 
implicit  obedience.     But  after  Gregory  VII.,  as  the  spirit  of  eccle- 
siastical usurpation  became  more  violent,  there  grew  up  by  slow 
degrees  an  opposite  feeling  in  the  laity,  which  ripened  into  an 
alienation  of  sentiment  from  the  church,  and  a  conviction  of  that 
sacred  truth,  which  superstition  and  sophistry  have  endeavoured  to 
eradicate  from  the  heart  of  man,  that  no  tyrannical  government  can 
be  founded  on  a  divine  commission. 

Excommunications  had  very  seldom,  if  ever,  been  levelled  at  the  Further 
head  of  a  sovereign,  before  the  instance  of  Lothaire.  His  ignomi-  ^"h!r"°°* 
nious  submission,  and  the  general  feebleness  of  the  Carlovingian 
line,  produced  a  repetition  of  the  menace  at  least,  and  in  cases 
more  evidently  beyond  the  cognizance  of  a  spiritual  authority^  Upon 
the  death  of  this  Lothaire,  his  uncle  Charles  the  Bald  having 
possessed  himself  of  Lorraine,  to  which  the  emperor  Louis  11.  had 
juster  pretensions,  the  pope  Adrian  11.  warned  him  to  desist, 
declaring  that  any  attempt  upon  that  country  would  bring  down  the 
penalty  of  excommunication.  Sustained  by  the  intrepidity  of 
Hincmar,  the  king  did  not  exhibit  his  usual  pusillanimity,  and  the 
pope  in  this  instance  failed  of  success.*  But  John  VIII.,  the  next 
occupier  of  the  chair  of  St.  Peter,  carried  hia  pretensions  to  a 
height  which  none  of  his  predecessors  had  reached.  The  Carlo* 
vingian  princes  had  formed  an  alliance  against  Boson,  the  usurper 
of  the  kingdom  of  Aries.  The  pope  writes  to  Charles  the  Fat :  I 
have  adopted  the  illustrious  prince  Boson  as  my  son ;  be  cont^t 
therefore  with  your  own  kingdom ;  for  I  shall  instantly  excomn^u- 
nicate  all  who  attempt  to  injure  my  son.-f  In  another  letter  to  the 
same  king,  who  had  taken  some  property  from  a  convent,  he 
enjoins  him  to  restore  it  within  sixty  days,  and  to  certify  by  an 

♦  De  Marca,  1.  iy.  c.  1 1,  t  Schmidt,  t  ii.  p.  «6a 

f2 
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CHAP,  envoy  that  he  had  obeyed  the  command  ;  else  an  excommunication 

y^^^   would  immediately  ensue,  to  be  followed  by  still  severer  castigation, 

EccLEs.    if  the  king  should  not  repent  upon  the  first  punishment.*     These 
rovvER.  .    ^  .5  •  •        /-  1  • 

expressions  seems  to  intimate  a  sentence   of  deposition  from  ms 

throne,  and  thus  anticipate  by  two  hundred  years  the  famous  a^ra 
of  Gregory  VII.,  at  which  we  shall  soon  arrive.  In  some  respects, 
John  VIII.  even  advanced  pretensions  beyond  those  of  Gregory. 
He  asserts  very  plainly  a  right  of  chusing  the  emperor,  and  may 
seem  indirectly  to  have  exercised  it  in  the  election  of  Charles  the 
Bald,  who  had  not  primogeniture  in  his  favour. -f  This  prince, 
whose  restless  ambition  was  united  with  meanness  as  well  as 
insincerity,  consented  to  sign  a  capitulation  on  his  coronation  at 
Rome,  in  favour  of  the  pope  and  church,  a  precedent  which  was 
improved  upon  in  subsequent  ages.J  Rome  was  now  prepared  to 
rivet  her  fetters  upon  sovereigns,  and  at  no  period  have  the  condi- 
tion of  society  and  the  circumstances  of  civil  government  been  so 
Their  degc-  favourable  for  her  ambition.  But  the  consummation  was  still 
rheum'h  suspended,  and  even  her  progress  arrested,  for  more  than  a 
hundred  and  fifty  years.  .  This  dreary  interval  is  filled  up,  in  the 
annals  of  the  papacy,  by  a  series  of  revolutions  and  crimes.  Six 
popes  were  deposed,  two  murdered,  one  mutilated.  Frequently 
two  or  even  three  competitors,  among  whom  it  is  not  always 
possible  by  any  genuine  criticism  to  distinguish  the  true  shepherd, 
drove  each  other  alternately  from  the  city.  A  few  respectable 
names  appear  thinly  scattered  through  this  darkness;  and  some- 
times, perhaps,  a  pope  who  had  acquired  estimation  by  his  private 
virtues  may  be  distinguished  by  some  encroachment  on  the  rights  of 
princes,  or  the  privileges  of  national  churches.  But  in  general  the 
pontiffs  of  that  age  had  neither  leisure  nor  capacity  to  perfect  the 
great  system  of  temporal  supremacy,  and  looked  rather  to  a  vile 


flenturj. 


*  Durioribus  deinceps  sciens  te  verberibus         f  Baluz.  Capitularia;  t.  ii.  p.  25 1 .  Schmidt^ 
crndiendum.    Schmidt;  p.  261.  t.  ii.  p.  197- 

%  Id.  p.  199. 
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profit  from  the  sale  of  episcopal  confirmatioDS,  or  of  exemptions  to  CHAP, 
monasteries.*  vJ>^ 

The  conniption  of  the   head  extended  naturally   to    all   other  eccles. 

^  "^  POWER. 

members  of  the  church.  All  writers  concur  in  stigmatizing  the  corruption 
dissoluteness  and  neglect  of  decency  that  prevailed  among  the  °^"'*"^ 
clergy.  Though  several  codes  of  ecclesiastical  disciphne  had  been 
compiled  by  particular  prelates,  yet  neither  these  nor  the  ancient 
canons  were  much  regarded.  The  bishops  indeed,  who  were  to 
enforce  them,  had  most  occasion  to  dread  their  severity.  They  were 
obtruded  upon  their  sees,  as  the  supreme  pontiffs  were  upon  that  of 
Rome,  by  force  or  corruption.  A  child  of  five  years  old  was  made 
archbishop  of  Rheims.  The  see  of  Narbonne  was  purchased  for 
another  at  the  age  of  ten.-f-  By  this  relaxation  of  morals  the  priest- 
hood began  to  lose  its  hold  upon  the  prejudices  of  mankind. 
These  are  nourished  chiefly  indeed  by  shining  examples  of  piety 
and  virtue,  but  also,  in  a  superstitious  age,  by  ascetic  observances^ 
by  the  fasting  and  watching  of  monks  and  hermits;  who  have 
obviously  so  bad  a  lot  in  this  life,  that  men  are  induced  to  conclude, 
that  they  must  have  secured  a  better  reversion  in  futurity.  The 
regular  clergy  accordingly,  or  monastic  orders,  who  practised,  at 
least  apparentiy,  the  specious  impostures  of  self-mortification, 
retained  at  all  times  a  far  greater  portion  of  respect  than  ordinary 
priests,  though  degenerated  themselves,  as  was  admitted,  from  their 
primitive  strictness. 

Two  crimes,  or  at  least  violations  of  ecclesiastical  law,  had  become  Neglect  of 
ahtiost  universal  in  the  eleventh  century,  and  excited  general  in-  ceuiMcj. 
dignation;  the  marriage  or  concubinage  of  priests,  and  the  sale 
of  benefices.     By  an  efiect  of  those  prejudices  in  favour  of  austerity, 
to  which  I  have  just  alluded,  celibacy  had  been,  from  very  early  times, 
enjoined  as  an  obligation  upon  the  clergy.     Some  of  the  fathers 

♦  Schmidt,  t.  ii.  p.  414.     Mosheim.    St.  to  have   bishops  under  twenty  years  old. 

Marc.     Muratoriy  Ann.  d'ltalia,  passim.  Id.  p.  149-    Even  the  pope  Benedict  IX.  is 

t  Vaissette,  Hist,  de  Languedoc,  t.  ii.  p.  said  to  have  been  only  twelve,  but  this  has 

252.    It  was  almost  general  in  the  church  been  doubted. 
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CHAP,  permitted  those  already  married  for  the  first  time,  and  to  a  virgin, 
v^^^  to  retain  their  wives  after  ordination,  as  a  kind  of  indulgence  of 
which  it  was  more  laudable  not  to  take  advantage  ;*  and  this,  after 
prevaiHng  for  a  length  of  time  in  the  Greek  church,  was  sanctioned 
by  the  council  of  Trulloin  69hi'  ^^^  ^^^  ^^er  since  continued  one 
of  the  distinguishing  features  of  its  discipline.  The  Latin  church, 
however,  did  not  receive  these  canons  ;  and  has  uniformly  perse- 
vered in  excluding  the  three  orders  of  priests,  deacons,  and  sub- 
deacons,  not  only  from  contracting  matrimony,  but  from  cohabiting 
with  wives  espoused  before  their  ordination.  The  prohibition  how- 
ever, during  some  ages,  existed  only  in  the  letter  of  her  canons:}:.  In 
every  country,  the  secular  or  parochial  clergy  kept  women  in  their 
houses,  upon  more  or  less  acknowledged  terms  of  intercourse,  by 
a  connivance  of  their  ecclesiastical  superiors,  which  almost  amounted 
to  a  positive  toleration.  The  sons  of  priests  were  capable  of  in- 
heriting by  the  law  of  France,  and  also  of  Castile.§  Some  vigorous 
efforts  had  been  made  in  England  by  Dunstan  with  the  assistance 


*  There  are  two  descriptions  of  contro- 
yersialists  whom  the  authority  of  the  fathers 
must  terribly  perplex ;  an  Italian  Jesuit 
maintaining  the  pope's  infallibility,  and  an 
English  high-churchman  defending  the  ma- 
trimony of  the  clergy.  Not  a  single  lawful 
precedent,  I  believe,  has  ever  been  produced 
for  the  latter,  from  St.  Paul  to  Luther,  ex- 
cept under  the  modification  permitted  in 
the  Greek  church.  I  observe  that  a  re- 
spectable living  prelate  ( Clements  of  Chris- 
tian Theology,  vol.  ii.)  has  overlooked  this 
distinction,  referring  to  Bingham's  Eccle- 
siastical Antiquities  for  proofs  of  a  position 
which  Bingham  assuredly  would  not  have 
explicitly  maintained.  See  Bingham,  and 
Fleury,  Hist.  Eccles.  t.  iii.  p.  140.  I  trust 
that  every  readec,  quisque  presbyter  cum  suk 
suavi,  as  Walter  de  Mapes  has  it,  will  do 
me  the  justice  to  understand,  that  I  am  not 
vindicatmg  the  prohibition. 

+  This  council  was  held  at  Constantino- 

Ele  in  the  dome  of  the  palace,  called  Trullus 
y  the  Latins.     The  word  Trullo,  though 
Boloecistical,  is  used,  I  believe,  by  ecclesias- 


tical writers  in  English.  St.  Marc,  t.  i.  p. 
294.  Art  de  verifier  les  Dates,  t.  i.  p.  157. 
Fleury,  Hist.  Eccles.  t.  ix.  p.  1 10.  Bishops 
are  not  within  this  permission,  and  cannot 
retain  their  wives  by  the  discipline  of  the 
Greek  church. 

J  This  prohibition  is  sometimes  repeated 
in  Charlemagne's  capitularies ;  but  1  have 
not  observed  that  he  notices  its  violation  as 
a  notorious  abuse.  It  is  probable,  therefore, 
that  the  open  concubinage  or  marriage  of  the 
clergy  was  not  general  until  a  later  perK)d. 
And  Fleury  declares,  that  he  has  found  no 
instance  of  it  before  893,  in  the  case  of  a 
parish  priest  at  Chalons,  who  gave  great 
scandal  by  publicly  marrying.  Hist.  Eccl6s. 
t.  xi.  p.  594. 

^  Recueil  des  Historiens,  t.  xi.  preface. 
Marina,  Ensayo  sobre  las  siete  partidas, 
c.  221.  223.  This  was  by  virtue  of  the  ge- 
neral indulgence  shown  by  the  customs  of 
that  country  to  concubinage,  or  barraga^ 
nia ;  the  children  of  such  an  union  always 
inheriting  in  default  of  those  bom  in  solemn 
wedlock.     Ibid. 
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of  King  Edgar  to  dispossess  the  married  canons,  if  not  the  parochial  CHAP. 
clergy,  of  their  benefices ;  but  the  abuse,  if  such  it  is  to  bejconsi-  yj}}lj 
dered,   made  incessant   progress,   till  the  middle  of  the  eleventh  eccies. 

'   ^      ^  .     POWER. 

century.  There  was  certainly  much  reason  for  the  rulers  of  the 
church  to  reform  this  part  of  their  discipline,  since  it  is  by  cutting 
oflF  her  members  from  the  charities  of  domestic  life,  that  she  secures 
their  entire  affection  to  her  cause,  and  renders  them,  like  veteran 
soldiers,  independent  of  every  feeling  but  that  of  fidelity  to  their 
commander,  and  regard  to  the  interests  of  their  body.  Leo  IX.  ac- 
cordingly, one  of  the  first  pontiffs  who  retrieved  the  honour  of  the 
apostolical  chair,  after  its  long  period  of  ignominy,  began  in  good 
earnest  the  difficult  work  of  enforcing  ceUbacy  among  the  clergy,* 
His  successors  never  lost  sight  of  this  essential  point  of  disciphne. 
It  was  a  struggle  against  the  natural  rights  and  strongest  affections 
of  mankind,  which  lasted  for  several  ages,  and  succeeded  only  by 
the  toleration  of  greater  evils  than  those  it  was  intended  to  remove. 
The  laity,  in  general,  took  part  against  the  married  priests,  who  were 
reduced  to  infamy  and  want,  or  obliged  to  renounce  their  dearest 
connexions.  In  many  parts  of  Germany,  no  ministers  were  left  to 
perform  divine  services.f-  But  perhaps,  there  was  no  country 
where  the  rules  of  celibacy  met  with  so  httle  attention  as  in  Eng- 
land. It  was  acknowledged  in  the  reign  of  Henry  I.  that  the  greater 
and  better  part  of  the  clergy  were  married  ;  and  that  prince  is  said 
to  have  permitted  them  to  retain  their  wives  .J     But  the  hierarchy 

•  St.Mare,t.ui.p.l52. 164.2 19.602. &c.  J  Wilkins,  Concilia,  p.  387-     Chronicon 

t  Schmidt,  t.  iii.  p.  279-  Mart^nne,  The-  Saxon.     Collier,  p.  248.  286.  294.     Lyttle- 

saurus  Anecdotorum,  t.  i.  p.  230.  A  Danish  ton,  vol.  iii.  p.  328.     The  third   Lateran 

writer  draws  a  still  darker  picture  of  the  council  fifty  years  afterwards  speaks  of  the 

tyranny  exercised  towards  the  married  clergy,  detestable   custom  of  keeping  concubines 

which,  if  he  does  not  exaggerate,  was  severe  long  used  by  the  English  clergy.     Cum  in 

indeed :  alii  membris  troncabantur,  alii  oc-  Anglic  prav&  et  detestabili  consuetudine  et 

cidebantur,   alii    de    patri&    expellebantur,  longo  tempore  fuerit  obtentum,  ut  clerici  in 

pauci    sua    retinuere.      Langebek,    Script,  domibus   suis  fomicarias  habeant.   Lathhi, 

Rerum  Danicarum,  t.  i.  p.  380.     The  pro-  Concilia,  t.  x.  p.  1633.     Eugenius  IV.  sent 

hibition  was  repeated  by  Waldemar  II.  in  a  legate  to   impose   ceUbacy  on  the  Irish 

1222,  so  that  there  seems  to  have  been  clergy.     Lyttleton's  Henry  II.  vol.  ii.  p.  42. 
much  difficulty  found.     Id.  p.  287-  and  p. 
272. 
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CHAP,  never  relaxed  in  their  efforts;  and  all  the  councils,  general  or  pro- 
v^^^    vincial,   of  the  twelfth   century  utter  denunciations  against  concu- 
POWER    ^^^^^*y  priests  *     After  that  age,  we  do  not  find  them  so  frequently 
mentioned ;  and  the  abuse  by  degrees,  though  not  suppressed,  was 
reduced  within  limits  at  which  the  church  might  connive. 
Simony.  Simony,  or  the  corrupt  purchase  of  spiritual  benefices,  was  the 

second  characteristic  reproach  of  the  clergy  in  the  eleventh  century. 
The  measures  taken  to  repress  it  deserve  particular  consideration, 
as  they  produced  effects  of  the  highest  importance  in  the  history  of 
the  middle  ages.  According  to  the  primitive  custom  of  the  church, 
Episcopal  an  episcopal  vacancy  was  filled  up  by  election  of  the  clergy  and  people 
belonging  to  the  city  or  diocese.  The  subject  of  their  choice  was, 
afler  the  establishment  of  the  federate  or  provincial  system,  to  be 
approved  or  rejected  by  the  metropolitan  and  his  suffragans ;  and, 
if  approved,  he  was  consecrated  by  them.-f-  It  is  probable,  that 
in  almost  every  case  the  clergy  took  a  leading  part  in  the  selection 
of  their  bishops;  but  the  consent  of  the  laity  was  absolutely  neces- 
sary to  render  it  valid.J  They  ^vere  however  by  degrees  excluded 
from  any  real  participation,  first  in  the  Greek,  and  finally  in  the 
western  church.  But  this  was  not  effected  till  pretty  late  times ; 
the  people  fully  preserved  their  elective   rights  at  Milan  in  the 


*  Quidam  sacerdotes  Latini^  says  Inno-  net,  p.  1 1 .  What  comes  nearest  to  it,  is  a 
cent  III.,  in  domibus  suis  habent  concu-  passage  on  Nicolas  de  Clemangis  about 
binas,  et  nonnulli  aliouas  sibi  non  metuunt  1 400,  quoted  in  Lewis's  life  of  Pecock, 
desponsare.  Opera  innocent.  III.  p.  558.  p.  50.  Plerisque  in  diocesibus,  rectores 
See  also  p.  300.  and  407.  The  latter  cannot  parochiarum  ex  certo  et  conducto  cum 
b^  supposed  a  very  common  case,  after  so  his  pnelatis  pretio,  passim  et  public^  con- 
many  prohibitions ;  the  more  usual  practice  cubmas  tenent.  This,  however,  does  not 
was  to  Veep  a  female  in  their  houses,  under  amount  to  a  direct  licence, 
some  pretence  of  relationship  or  servitude.  The  marriages  of  English  clergy  are  no- 
as  is  still  said  to  be  usual  in  Catholic  coun-  ticed  and  condemned  in  some  provincial 
tries.  Du  Cange,  v.  Focaria.  A  writer  of  constitutions  of  1237.  Matt.  Pans.  p.  381. 
respectable  authority  asserts,  that  the  clergy  And  there  is,  even  so  late  as  1404,  a  man- 
fiequently  obtained  a  bishop's  licence  to  date  by  the  bishop  of  Exeter  against  married 
cohabit  with  a  mate ;  but  I  have  never  hap-  priests.  Wilkins,  Concilia,  t.  iii.  p.  277. 
pened  to  meet  with  an  instance  of  this.  f  Marca,  De  Concordanti^,  &c.  1.  vi.  c.  9. 
Harmer's  [Wharton's]  observations  on  Bur-  %  Father  Paul  on  Benefices,  c*  7. 
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eleventh  century;  and  traces  of  their  concurrence  may  be  found  CHAP, 
both  in  France  and  Germany  in  the  next  age.*  ^   \^^^ 

It  does  not  appear  that  the  early  Christian  emperors  interposed  eccles. 

IT  JT  POWER, 

with  the  freedom  of  choice  any  farther  than. to  make  their  own 
confirmation  necessary  in  the  great  patriarchal  sees,  such  as  Rome 
and  Constantinople,  which  were  frequently  the  objects  of  violent 
competition,  and  to  decide  in  controverted  elections.-f*  The  Gothic 
and  Lombard  kings  of  Italy  followed  the  same  line  of  conduct:]! 
But  in  the  French  monarchy  a  more  extensive  authority  was  assumed 
by  the  sovereign.  Though  the  practice  was  subject  to  some  varia- 
tion, it  may  be  said  generally,  that  the  Merovingian  kings,  the  line  of 
Charlemagne,  and  the  German  emperors  of  the  house  of  Saxony,  con- 
ferred bishoprics  ^ther  by  direct  nomination,  or,  as  was  more  regular, 
by  recommendatory  letters  to  the  electors.§  In  England,  also,  before 
the  conquest,  bishops  were  appointed  in  the  wittenagemot;  and  even 
in  the  reign  of  WiUiam,  it  is  said  that  Lanfranc  was  raised  to  the  see  o^ 
Canterbury  by  consent  of  parliameqt.||  But,  independently  of  this 
prerogative,  which  length  of  time  and  the  tacit  sanction  of  the  people 
bad  rendered  unquestionably  legitimate,  the  sovereign  had  other  means 


^  De  Marca,  ubi  supra.     Schmidt,  t.  iv.  tion  of  Clotaire  11.  in  6l5,  in  loco  ipsius, 

p.  173.    The  form  of  election  of  a  bishop  qui  a  metropolitano  ordbari  debet,  a  proyin*- 

of  Pu^  in  1053  runs  thus  :  clerus,  populus,  cialibus^  a  clero  et  populo  eligfUur  :    et  gi 

et  mihtia  elegimus.    Vaissette,  Hist,  de  Lan-  persona  condigna  fuerit,  per  ordinationem 

gned^c,  t.  u.  Appendix,   p.    S£0.     Even  prticipis  ordinetur.     Bdlaz.  CapituK  t.  u 

Gratian  seems  to  admit  in  one  place,  that  p.  2 1 .     Charlemagne  is  said  to  have  adhered 

the  laity  had  a  sort  of  share,  though  no  de-  to  this  limitation,  leaving  elections  free,  and 

cisive  voice,  in  filling  up  an  episcopal  va-  only  approving  the  person,  and  ccMiferrii^ 

cancy.  Electio  clencorum  est,  petitio  plebis,  investiture  on  him.     F.  Paul  on  Benefices, 

Decret.  L  i.  distinctio  62.    And  other  sub-  c.   xt.     But  a  more  direct  iufiuence  vras 

sequent  passages  confirm  this.  restored  afterwards.    Ivon,  bishop  of  Char- 

t  Gibbon,    c.   fiO.      St.  Marc,  Abr^g6  tres,  about  the  year   1100,  thus  concisely 

Chronologique,  t.  i.  p.  7^  expresses  the  several  parties  concurring  in 

j:  Fra  F»olo  on  Benefices,  c,  ix.     Gian-  the  creation  of  a  l>ishop;  eligente  clero^ 

none,  K  iii.  c.  6. ;  L  iv.  c.  xiu    St,  Marc,  suffnigante  populo,  dono  regis,  per  manum 

t.  i.  p.  37.  metrc^poUtaoi,  approbaate   Ronrano  ponti- 

^  Schmidt^  t  i.  p.  386.;  t.  ii.  p.245.487.  fice.     Du  Chesne,  ScrqH.  Renun  GaUica- 

Tms  interference  of  the  kinga  was  perhaps  rum,  U  iv.  p.  174. 

not' quite  caoformable  to  their  own  laws,         ||  Lytdeton's  Hist,  of  Henry  U.  vol,  iv. 

which  only  reserved  to  them  the  coofinna-  p.  144 
tion.     EpiMopO'decedente,  says  a  conslitu- 

VOL.   II.  G 
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CHAP,  of  controuling  the  election  of  a  bishop.     Those  estates  and  honours 

sZ^^  which  compose  the  temporahties  of  the  see,  and  without  which  the 

EccLEs.    naked  spiritual  privileges  would  not  have  tempted  an  avaricious  gene- 

PO.WER.  r  r  o  r  o 

ration,  had  chiefly  been  granted  by  former  kings,  and  were  assimilated 
Investitures,  to  lauds  hcld  ou  a  beneficiary  tenure.  As  they  seemed  to  partake  of 
the  nature  of  fiefs,  they  required  similar  formalities ;  investiture  by  the 
lord,  and  an  oath  of  fealty  by  the  tenant.  Charlemagne  is  said  to  have 
introduced  this  practice ;  and,  by  way  of  visible  symbol,  as  usual 
in  feudal  institutions,  to  have  put  the  ring  and  crosier  into  the  hands 
of  the  newly  consecrated  bishop.  And  this  continued  for  more  than 
two  centuries  afterwards  without  exciting  any  scandal  or  resistance.* 
-  The  church  has  undoubtedly  surrendered  part  of  her  independence 
in  return  for  ample  endowments  and  temporal  power;  nor  could 
any  claim  be  more  reasonable,  than  that  of  feudal  superiors  to  grant 
the  investiture  of  dependent  fiefs.  But  the  fairest  right  may  be 
sullied  by  abuse ;  and  the  sovereigns,  the  lay-patrons,  the  prelates 
of  the  tenth  and  eleventli  centuries  made  their  powers  of  nomination 
and  investiture  subservient  to  the  grossest  rapacity .-f-  According  to 
the  ancient  canons,  a  benefice  was  avoided  by  any  simoniacal  pay- 
ment or  stipulation.  If  these  were  to  be  enforced,  the  church  must 
almost  be  cleared  of  its  ministers.  Either  through  bribery  in  places 
wheriB  elections  still  prevailed,  or  through  corrupt  agreements  with 
princes,  or,  at  least,  customary  presents  to  their  wives  and  ministers, 
a  large  proportion  of  the  bishops  had  no  valid  tenure  in  their  sees. 
The  case  was  perhaps  worse  with  inferior  clerks :  in  the  church  of 
Milan,  which  was  notorious  for  this  corruption,  not  a  single  eccle- 
siastic could  stand  the  test,  the  archbishop  exacting  a  price  for  the 
collation  of  every  benefice.  J 


*  De  Marca,  p.  416.  Giaimooe,  1.  vi.  c.  7*  but  the  two  combined  furnish  a  good  spe- 

-  f  Boniface,  marquis  of  Tuscany,  father  cimen  of  the  eleventh  century, 

of  the  countess   Matilda,  and  by  far  the  %  St.  Marc,  t.  iii.  p.  65.  188.  S19.296. 

greatest  prince  in  Italy,  was  flogged  before  230.  568.     Muratori,  A.  D.  958.  1057*  &c. 

the  altar  by  m  abbot,  for  selling  benefices.  Fleury,  Hist.  Ecclis.  t.  ziii.  p.  73.    The 

Muratori,  ad  ann.  1046.    The  offence  was  sum  however  appears  to  have  been  very 

much  more  common  than  the  punishment,  sinall ;  rather  like  a  fee  than  a  bribe. 
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The  bishops  of  Rmne,  like  those  of  inferior  sees,  were  regularly  CHAP« 
elected  by  the  citizens,  laymen  as  wdl  as  ecclesiastics.     But  their  ^^pj^ 
consecration  was  defevred  until  the  popular  choice  had  received  the  eccles. 

*     ^  POW£iL 

sovereign's  sanction.  The  Romans  regularly  dispatched  letters  to  I'n^rui 
Constantinople  or  to  the  exarchs  of  Ravenna,  praying  that  their  ^J^^ofp^p^*- 
election  of  a  pope  might  be  confirmed.  Exceptions,  if  any,  are 
infrequent  while  Rome  was  subject  to.  the  eastern  empire.*  This, 
among  other  imperial  prerogatives,  Charlemagne  might  consider  as 
his  own.  He  possessed  the  city,  especially  after  his  coronation  as 
emperor,  in  full  sovereignty  ;  and  even  before  that  event,  bad  inves- 
tigated^ as  supreme  chief,  some  accusations  preferred  against 
the  p6pe  Leo  III.  No  vacancy  of  the  papacy  took  place  after 
Charlemagne  became  emperor;  and  it  must. be  confessed,  that,  in 
the  'first  which  happened  under  Louis  the  Debonair,  Stephen  IV.  was 
conseierated  in  haste  without  liiat  prince's  approbati(Hi.-f  But  Gre- 
gory IV.,  his  successor,  waited  till  his  election  had  been  confirmed ; 
and,  up<m  the  whole,  the  Carlovingian  emperors,  though  less  unin 
formly  than  their  predecessors,  retained  that  mark  of  sovereignty.  J 
But  during  the  disorderly  state  of  Italy  which  followed  the  last  reign» 
of  Charlemagne's  posterity,  while  the  sovereignty  and  even  the  name 
of  an  emperor  were  in  abeyance,  the  supreme  dignity  of  Christen- 
dom was  conferred  only  by  the  fiictious  rabble  of  its  capital.  Otho 
the  Great,  in  receiving  the  imperial  crown,  took  upon  him  the  pre- 
rogatives of  Charlemagne.  There  is  even  extant  a  decree  of  Leo 
VIII.,  which  grants  to  him  and  his  successors  the  right  of  naming 
future  popes.  But  the  authenticity  of  this  instrument  is  d/dcmd  by 
the  Italians*!     It  does  not  appear  that  die  Saxon  empeiXMrs  w^[it  to 

*  Le  Blanc,  Dissertation  surl' A utorit^des  t.  iv.p.  1167.,  though  admitting  some  inter- 

Empereurs.    This  is  subjoined  to  his  Trait6  polations.     Pagi,  in  Baronium,  t.  iv.  jp  8« 

des  Monnoyes ;  but  not  m  all  copies,  which  seemed  to  me  to  have  ui^ed  some  weight/ 

makes  those  that  want  it  less  valuable.     St.  objections ;  and  Muratori,  Annali  d'ltalia. 

Marc  and  Muratori,  passim.  A.  D.  962,  speaks  of  it  as  a  gross  imposture^ 

+  Muratori,  A.  D.  817.     St.  Marc.  in  which  he  probably  goes  too  for.     It  ob- 

X  Le  Blanc.    Schmidt,  t.  ii,  p.  186.     St.  tained  credit  rather  early,  and  is  admitted 

Marc,  t.  i.  p.  387. 393.  8cc.  into  the  decr^tum  of  Gratiaa,  kiotwithstand- 

§  St.  Marc  has  defended  the  authenticity  ing  its  obvious  lepdeney.  p.  £11.  edit*  1^1* 

of  diis  instrument  in  a  separate  dissertation,  

G  2 
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CHAP,  such  a  length  as  nomination,  except  in  one  instance;  (that  of  Gregory 
^^^^^  V.  in  996 ;)  but  they  sometimes,  not  uniformly,  confirmed  the  election 
EccLEs.  of  a  pope,  according  to  ancient  custom.  An  explicit  right  of  nomi- 
nation was  however  conceded  to  the  emperor  Henry  III.  in  1047, 
as  the  only  means  of  rescuing  the  Roman  church  from  the  disgrace 
and  depravity  into  which  it  had  fallen.  Henry  appointed  two  or 
three  very  good  popes ;  acting  in  this  against  the  warnings  of  a 
selfish  policy,  as  fatal  experience  soon  proved  to  his  family.* 

This  high  prerogative  was  perhaps  not  designed  to  extend  beyond 
Henry  himself.  But,  even  if  it  had  been  transmissible  to  his  sue-* 
cessors,  the  infancy  of  his  son  Henry  IV.  and  the  factions  of  that 
Decree  of  miuority  prccludcd  the  possibility  of  its  exercise.  Nicolas  H.,  in 
1059,  published  a  decree,  which  restored  the  right  of  election  to  the 
Romans ;  but  with  a  remarkable  variation  from  the  original  form. 
The  cardinal  bishops  (seven  in  number,  holding  sees  in  the  neigh- 
bourhood of  Rome,  and  consequently  suftVagans  of  the  pope  as  pa- 
triarch or  metropolitan)  were  to  choose  the  supreme  pontiff,  with  the 
concurrence  first  of  the  cardinal  priests  and  deacons,  (or  ministers 
of  the  parish  churches  of  Rome,)  and  afterwards  of  the  laity.  Thus 
elected,  the  new  pope  was  to  be  presented  for  confirmation  to  Henry, 
^^  now  king  and  hereafter  to  become  emperor,'^  and  to  such  of  his 
successors  as  should  personally  obtain  that  privilege.-f-  This  decree  is 
the  foundation  of  that  celebrated  mode  of  election  in  a  conclave  of 
cardinals  which  has  ever  since  determined  the  headship  of  the 
church.  It  was  intended  not  only  to  exclude  the  citizens,  who 
had  iiKleed  justly  forfeited  their  primitive  right,  but  as  far  as  possible 
to  prepare  the  way  for  an  absolute  emancipation  of  the  papacy  frono, 
the  imperial  controul ;  reserving  only  a  precarious  and  personal  con- 
cession to  the  emperors,  instead  of  their  ancient  legal  prerogative  of 
confirmation. 


*  St,  Marc.  Muratori.  Schmidt.  Strnvius.     the  consent  of  two  thirds  of  the  college  nth 
f  St.  Marc,  t-   iii.  p.  276.    The  first     cessary  for  a  pope's  electiQUv    habh^  Coin 
canon  of  the  third  l^ateran  council  makes     ciUa^  t.  x.  p.  1508. 
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The  real  author  of  this  decree,  and  of  all  other  vigorous  measures  CHAP, 
adopted  by  the  popes  of  that  age,  whether  for  the  assertion  of  their   JUil/ 
independence,   or  the  restoration  of  discipline,   was  Hildebrand,  eccles. 
archdeacon  of  the  church  of  Rome,  by  far  the  most  conspicuous  cregorj 
person  of  the  eleventh  century.     Acquiring  by  his  extraordinary 
quahties  an  unbounded  ascendancy  over  the  Itahan  clergy,  they 
regarded  him  as  their  chosen  leader,  and  the  hope  of  their  common 
cause.     He  had  been  empowered  singly  to  nominate  a  pope,  on  the 
part  of  the  Romans,  after  the  death  of  Leo  IX.,  and  compelled 
Henry  III.  to  acquiesce  in  his  choice  of  Victor  II.*     No  man  could 
proceed  more  fearlessly  towards  his  'object  than  Hildebrand,  nor 
with  less  attention  to  conscientious  impedinjents.     Though  the  de* 
cree  of  Nicolas  II.,  his  own  work,  had  expressly  reserved  the  right 
of  confirmation  of  the  young  king  of  Grermany,  yet  on  the  death  of 
that  pope,  Hildebrand  procured  the  election  and  consecration  of 
Alexander  II.  without  waiting  for  any  authority .-f*     Puring  this  pon- 
tificate, he  was  considered  as  something  greater  than  the  pope,  who 
acted   entirely  by  his  counsels.     On  Alexander's  decease,  Hilde- 
brand, long  since  the  real  head  of  the  church,  was.  raised  with  en- 
thusiasm to  its  chief  dignity,  and  assumed  the  name  of  Gregory  VII, 

Notwithstanding  the  late  precedent  at  the  election  of  Alexander  His  differ. 
II.,it  appears  that  Gregory  did  not  yet  consider  his  plans  suflSciently  u^ry^v. 
matm^  to  throw  ofl"  the  yoke  altogether,  but  declined  to  receive 
consecration  until  he  had  obtained  the  consent  of  the  king  of  Ger- 
many.:]: This  moderation  was  not  of  long  continuance.  The  situa- 
tion of  Germany  speedily  afforded  him  an  opportunity  of  displaying 
his  ambitious  views.  Henry  IV.,  through  a  very  bad  education, 
was  arbitrary  and  dissolute ;  the  Saxons  were  engaged  in  a  desperate 
rebellioQ ;  and  secret  disaffection  had  spread  among  the  princes,  to  au 
extent  of  which  the  pope  was  much  better  aware  than  the  king.§   He 

*  St.'Marc,  p,  97.  §  Schmidt.  St.   Marc.    These  two   are 

+  Id.  p.  306.  my  principal  authorities  for  the  contest  be- 

if  p.  55*i.     He  acted  however  as  pope,     tween  the  church  and  the  empire. 

corresponding  in  that  character  with  bishops 

of  all  countries^  from  the  day  of  his  election. 

p.  554. 
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CHAP,  began  by  excommunicating  some  of  Henry's  ministers  on  pretence 
v^^^  of  simony,  and  made  it  a  ground  of  remonstrance,  that  they  were 
EccLEs.  not  instantly  dismissed.  His  next  step  was  to  publish  a  decree,  or 
rather  to  renew  one  of  Alexander  II.,  against  lay-investitures.*  The 
abolition  of  these  was  a  favourite  object  of  Gregory,  and  formed  an 
essential  part  of  his  general  scheme  for  emancipating  the  spiritual, 
and  subjugating  the  temporal  power.  The  ring  and  crosier,  it  was 
asserted  by  the  papal  advocates,  were  the  emblems  of  that  power 
which  no  monarch  could  bestow ;  but  even  if  a  less  offensive  symbol 
were  adopted  in  investitures,  the  dignity  of  the  church  was  lowered, 
and  her  purity  contaminated,  when  her  highest  ministers  were  com- 
pelled to  solicit  the  patronage  or  the  approbation  of  laymen.  Though 
the  estates  of  bishops  might,  strictly,  be  of  temporal  right,  yet  as 
they  had  been  inseparably  annexed  to  their  spiritual  office,  it  became 
just  that  what  was  first  in  dignity  and  importance  should  carry  with 
it  those  accessary  parts.  And  this  was  more  necessary  than  in 
former  times,  on  account  of  the  notorious  traffic  which  sovereigns 
made  of  their  usurped  nomination  to  benefices,  so  that  scarcely  any 
prelate  sat  by  their  favour  whose  possession  was  not  invalidated  by 
simony. 

The  contest  about  investitures,  though  begun  by  Gregory  VII., 
did  not  occupy  a  very  prominent  place  during  his  pontificate ;  its 
interest  being  suspended  by  other  more  extraordinary  and  important 
dissensions  between  the  church  and  empire.  The  pope,  after  tam- 
pering some  time  with  the  disaffected  party  in  Germany,  summoned 
Henry  to  appear  at  Rome,  and  vindicate  himself  from  the  charges 
alledged  by  his  subjects.  Such  an  outrage  naturally  exasperated  a 
young  and  passionate  monarch.  Assembling  a  nimiber  of  bishops  and 
other  vassals  at  Worms,  he  procured  a  sentence  that  Gregory  should 
no  longer  be  obeyed  as  lawful  pope.  But  the  time  was  past  for 
those  arbitrary  encroachments,  or  at  least  high  prerogatives  of  former 
emperors.     The  relations  of  dependency  between  church  and  state 

♦  St.  Marc,  t.  iii.  p.  670. 
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were  now  about  to  be  reversed.     Gregory  had  no  sooner  received  CHAP, 
accounts  of  tiUe  proceedings  at  Worms,  than  he  summoned  a  council  sj^ 
in  the  Lideran  palace,  and  by  a  solemn  sentence,  not  only  excom-  eccles. 
municated  Henry,  but  deprived  him  of  the  kingdoms  of  Germany 
and  Italy,  releasing  his  subjects  from  their  allegiance,  and  forbidding^ 
them  to  obey  him  as  sovereign.     Thus  Gregory  VII.  obtained  the 
glory  of  leaving  all  his  predecessors  behind,  and  astonishing  mankind 
with  an  act  of  audacity  and  ambition,  which  the  most  emulous  of 
his  successors  could  hardly  surpass.* 

The  first  impulses  of  Henry's  mind  on  hearing  this  denunciation 
were  indignation  and  resentment  But,  like  other  inexperienced 
and  misguided  sovereigns,  he  had  formed  an  erroneous  calculation 
of  his  own  resources.  A  conspiracy  long  pr^ared,  of  which  the 
dukes  of  Swabia  and  Carinthia  were  the  chiefs,  began  to  manifest 
itself;  some  were  alienated  by  his  vices,  and  others  jealous  of  his 
family ;  the  rebellious  Saxons  took  courage ;  the  bishops,  intimidated 
by  exctmununicatioBs,  withdrew  from  his  side;  and  he  suddenly 
found  himself  almost  insulated  in  the  midst  of  his  dominions.  In 
this  desertion,  he  bad  recourse,  through  panic,  to  a  miserable  expe^ 
dient.     He  crossed  the  Alps,  with  the  avowed  d^iermination  of  sub- 

*  Tbe  eenteiice  of  Gregory  YII*  agauist  Nemo  RomaQoram  poDtificem  regea  a  regno 
the  emperor  Henry  was  directed,  vre  should  deponere  posse  deQegabit^quicunquedecreta 
always  remember,  to  persons  already  well  sanctissimi  Papse  Gregorii  non  proscribenda 
diapesedto  reiect  his  authority.  Meo  are  judicabit.IpseeiiimvirapoBtobcii8..«..Pra- 
glad  to  be  told,  that  it  is  their  duty  to  resist  terea,  liben  homines  Henricum  eo  pacto  sibi 
ai  sovereign  against  whom  they  are  in  rebel-  praeposuerunt  in  regem,  ut  electores  suos 
lioD,  and  will  not  be  very  acnipi^oas  in  ex-  ju8t4 judicare  et  regali  providentift  guberaafe 
amining  conclusions  which  fall  in  with  their  satageret,  quod  pactum  ille  postea  prttvari- 
inclinations  and  interests.  Allegiance  was  can  et  contemnere  non  cessavit,  &c.  Ergo, 
in  diose  turbulent  ages  easily  thrown  off,  et  absque  sedis  apostolicae  judicio  principes 
and  the  right  of  resistance  was  in  continual  eum  pro  rege  meriti^  refutare  possent,  cuiii 
exercise.  To  the  Germans  of  tbe  eleventh  pactum  adimplere  eontenaerit,  quod  iis  ig/to- 
century,  a  prince  unfit  for  Christian  com-  electionesu&promiserat;  quononadimpleto, 
munion  would  easily  appear  unfit  to  reign  nee  rex  esse  poterat.  Vita  Greg.  Vil.  in 
over  them ;  and  Ihou^  Henry  had  not  given  Muratori,  Script  Rer.  ItaL  t.  iii.  p.  342. 
much  real  provocation  to  the  pope,  his  vices  .  Upon  the  other  hand,  the  friends  and  sup* 
and  tyranny  might  seem  to  challenge  any  porters  of  Henry,  though  ecclesiastics^  pro- 
spiritual  cenaure^  or  temporal  chastisement,  tested  against  tUs  novel  stretch  of  preroga- 
A  nearly  contemporary  writer  combines  the  tive  in  the  Roman  see.  Several  proofs  of 
two  justifications  of  the  rebdlious  party,  ttdaareaddueed by  Schmidt,  t  iii.  p.  316. 
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CHAP,  mitting,  and  seeking  absolution  from  the  pope.     Gregory  was  at 
^J^^   Canossa,  a  fortress  near  Reggio,  belonging  to  his  faithful  adherent, 
EccLEs.    the  countess  Matilda.     It  was  in  a  winter  of  unusual  severity.     The 
1077.    emperor  was  admitted,  without  his  guards,  into  an  outer  court  of 
the  castle,  and  three  successive  days  remained  from   morning  till 
evening,  in  a  woollen  shirt  and  with  naked  feet,   while  Gregory, 
shut  up  with  the  countess,  refused  to  admit  him  to  his  presence. 
On  the  fourth  day,  he  obtained  absolution ;  but  only  upon  condi- 
tion of  appearing  on  a  certain  day  to   learn  the  pope's  decision, 
whether  or  no  he  should  be  restored  to  his  kingdom,  until  which 
time  he  promised  not  to  assume  the  ensigns  of  royalty. 

This  base  humihation,  instead  of  concihating  Henry's  adversaries, 
forfeited  the  attachment  of  his  friends.  In  his  contest  with  the 
pope,  he  had  found  a  zealous  support  in  the  principal  Lombard 
cities,  among  whom  the  married  and  simoniacal  clergy  had  great 
influence.*  Indignant  at  his  submission  to  Gregory,  whom  they 
affected  to  consider  as  an  usurper  of  the  papal  chair,  they  now  closed 
their  gates  against  the  emperor,  and  spoke  openly  of  deposing  him. 
In  this  singular  position  between  opposite  dangers,  Henry  retrod  his 
late  steps,  and  broke  oflF  his  treaty  with  the  pope ;  preferring,  if  he 
must  fall,  to  fall  as  the  defender  rather  than  the  betrayer  of  his 
imperial  rights.  The  rebelhous  princes  of  Germany  chose  another 
king,  Rodolph  duke  of  Swabia,  on  whom  Gregory,  afler  some  delay, 
bestowed  the  crown,  with  a  Latin  verse,  importing  that  it  was  given 
by  virtue  of  the  original  commission  of  St.  Peter.-f-  But  the  success 
of  this  pontiff,  in  his  immediate  designs,  was  not  answerable  to  his 

*  There  had  been  a  kind  of  civil  war  at  The  Milanese  clergy  get  up  a  pretence  to 

Milan  for  about  twentyyears  before  this  time,  marry,  under  the   authority  of  their  great 

excited  by  the  intemperate  zeal  of  some  par-  archbishop,  St.  Ambrose,  who,  it  seems,  has 

tisans  who  endeavoured  to  execute  the  papal  spoken  with  more  indulgence  of  this  prac- 

decrees  against  irregular  clerks   by  force,  tice  than  most  of  the  fathers.     Both  Amulf 

The  history  of  these  feuds  has  been  written  and  Landulf  fevour  the  married  clerks ;  and 

by  two  contemporaries,  Amulf  and  Landulf,  were  perhi^M  themselves  of  that  description, 

published  in  the  4th  volume  of  Muratori's  Muratori. 

Scriptores  Rerum  Italicarum  ;  sufficient  ex-  f  Petra  dedit  Petro,  Petrus  diadema  Ro» 

tracts  from  which  will  be  found  in  St.  Marc,  dolpho.  ' 
t.  iii.  p.  ^tiO.  Sic.,  and  in  Muratori's  Annals. 
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intrepidity.     Henry  both  subdued  the  German  rebellion,  and  carried  CHAP, 
on  the  war  with  so  much  vigour,  or  rather  so  little  resistance,  in   v^^^ 
Italy,  that   he  was  crowned  in  Rome  by  the  antipope  Guibert,  ecclbs* 
whom  he  had  raised,  in  a  <^ouncil  of  his  partizans,  to  the  govern-  DUpote 
ment  of  the  church  instead  of  Gregory.     The  latter  found  an  asylum  titmet.  ^^ 
tinder  the  protection  of  Roger  Guiscard  at  Salemo ;  where  he  died 
Bn  exile.     His  mantle,   however,  descended  upon  his  successors, 
^speciaUy  Urban  II.  and  Paschal  II.,  who  strenuously  persevered  in 
the  great  contest  for  ecclesiastical  independence  ;  the  former  with  a 
spirit  and  policy  worthy  of  Gregory  VII.,  the  latter  with  steady,  but 
di^nterested  prejudice.*     They  raised  up  enemies  against  Henry 
IV.  out  of  the  bosom  of  his  family,  instigating  the  ambition  of  two 
of  his  sons  successively,  Conrad  and  Henry,  to  mingle  in  the  revolts 
of  Germany.     But  Rome,  under  whose  auspices  the  latter  had  not 
scrupled  to  engage  in  an  almost  parricidal  rebellion,  was  soon  dis- 
appointed by  his  unexpected  tenaciousness  of  that  obnoxious  pre- 
rogative which  had  occasioned  so  much  of  his  father's  misery.     He 
steadily  refused  to  part  with  the  right  of  investiture ;  and  the  em- 
pire was  still  committed  in  open  hostility  with  the  church  for  fifteen 
years  of  his  reign.     But  Henry  V.  being  stronger  in  the  support  of 
his  German  vassals  than  his  father  had  been,  none  of  the  popes  with  Conpromit# 
whom  he  was  engaged  had  the  boldness  to  repeat  the  measures  of  cordatof 
Gregory  VII.     At  length,  each  party  grown  weary  of  this  ruinous  1122. 
contention,  a  treaty  was  agreed   upon  between  the  emperor  and 
Calixtus  II.,  which  put  an  end  by  compromise  to  the  question  of 
ecclesiastical  investitures.     By  this  compact,  the  emperor  resigne4 


*  Padchat  II.  Was  do  conscientious  in  his  to  the  cardinals  and  bishops  about  PaschaP^ 

abhorrence  of  investitures^  that  he  actually  court,  more  worldly-minded  than  himself, 

signed  an  agreement  with  Henry  V.  in  1 1 10,  nor  to  those  of  the  emperor's  party,  whose 

whereby  the  prelates  were  to  resign  all  the  joint  clamours  soon  put  a  rtop  to  the  treaty, 

lands  and  other  possessions  which  they  held  St.  Marc,  t.  iv.  p.  976.     A  letter  of  Paschal 

in  fief  of  the  emperor,  on  condition  of  th^  lat-  to  Anselm  (Schmidt,  t.  iii.  p.  304*)  seems  to 

ter  renouncing  the  right  of  investiture,  which  imply,  that  he  thought  it  better  for  the  church 

indeed,  in  such  circumstances,  would  fall  of  to  be  without  riches,  than  to  enjoy  them  qfi 

itself.    This    extraordinary  concessioti,   as  condition  of  doing  homage  to  lay naciL 
may  be  imagined,  was  not  very  satisfactory 

TOL.  II*  n 
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CHAP,  for  ever  all  pretence  to  invest  bishops  by  the  ring  and  crosier,  and 

v^^   recognized  the  liberty  of  elections.     But,  in  return,  it  was  agreed, 

^-gcLEs.    that  elections  should  be  made  in  his  presence,  or  that  of  his  officers  ; 

and  that  the  new  bishop  should  receive  his  temporalities  from  the 

emperor  by  the  sceptre.* 

Both  parties,  in  the  concordat  of  Worms,  receded  from  so  much 
of  their  pretensions,  that  we  might  almost  hesitate  to  determine 
which  is  to  be  considered  as  victorious.  On  the  one  hand,  in  restor- 
ing the  freedom  of  episcopal  elections,  the  emperors  lost  a  preroga- 
tive of  very  long  standing,  and  almost  necessary  to  the  maintenance 
of  authority  over  not  the  least  turbulent  part  of  their  subjects.  And 
though  the  form  of  investiture  by  the  ring  and  crosier  seemed  iu 
itself  of  no  importance,  yet  it  had  been  in  effect  a  collateral  security 
against  the  election  of  obnoxious  persons.  For  the  emperors,  de- 
taining this  necessary  part  of  the  pontificals  until  they  should  confer 
investiture,  prevented  a  hasty  consecration  of  the  new  bishop,  after 
which,  the  vacancy  being  legally  filled,  it  would  not  be  decent  for 
them  to  withhold  the  temporalities.  But  then,  on  the  other  hand, 
they  preserved  by  the  concordat  their  feudal  sovereignty  over  the 
estates  of  the  church,  in  defiance  of  the  language  which  h^d  reccAtly 
been  held  by  its  rulers.  Gregory  VII.  had  positively  declared  in 
the  Lateran  council  of  1080,  that  a  bishop  or  abbot  receiving  inves- 
titure from  a  layman  should  not  be  reckoned  as  a  prelate.-f-  The 
same  doctrine  had  been  maintained  by  all  his  successors,  without  any 
limitation  of  their  censures  to  the  formality  of  the  ring  and  crosien 
But  Cahxtus  II.  himself  had  gone  niuch  farther,  and  absolutely  pro- 
hibited the  compelling  ecclesiastics  to  render  any  service  to  laymen 
on  account  of  their  benefices. J     It  is  evident,  that  such  a  general 

*  St.  Marc,  t,  iv.  p.  1093.     Scbraidt,  t.  of  impure  laymen,  p.  956.     The  same  ex- 

iii.  p.   178.     The  latter  quotes  die  Latin  pressions  are  used  by  others,  and  are  levelled 

words.  at  the  form  of  feudal  homage,  which,  ac- 

t  St.  Marc,  t.  iv.  p.  774.     A  bishop  of  corcCng  to  tlie  principles  of  that  age,  ought 

Placentia  asserts  that  prelates  dishonoured  to  have  been  as  obnoxious  as  investiture, 
their  order  by  putting  their  hands  which  held         J  Id.  p.  106l.  1067. 
the  body  and  blood  of  Christ,  between  thojje 
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immunity  from  feudal  obligatio&s  for  an  order  who  possessed  CHAP, 
nearly  half  the  lands  in  Europe  struck  at  the  root  of  those  institu-  J^cil/ 
tiofis  by  which  the  fabric  df  society  was  princii>ally  held  together,  eccles. 

POWER. 

This  complete  independency  had  been  the  aim  of  Gregory's  disciples; 
and  by  yielding  to  the  continuance  of  lay-investitures  in  any  shape, 
CaiUxtus  may,  in  this  point  of  view,  appear  to  have  relinquished  the 
principal  object  of  contention.  But  as  there  have  been  battles j  in 
which  though  immediate  success  may  seem  pretty  equaJly  balanced, 
yet  we  learn  from  silbsequent  effects  to  whom  the  intrinsic  advan- 
tages of  victory  belonged,  so  is  it  manifest  from  the  events  that 
followed  the  settleineiit  of  this  great  controversy  about  investitures, 
that  tfie  see  of  Rome  had  conquered. 

The  emperors  were  not  the  only  sovereigns  whose  practice  of 
investiture  excited  the  hostihty  of  Rome,  although  they  sustained  the 
principal  brunt  of  the  war.  A  sittiilar  contest  broke  out  under  the 
poiitificate  of  Paschal  II.  with  Henry  I.  of  England ;  for  the  circum- 
stances of  which,  as  they  Contain  nothing  pecuhar,  I  refer  to  our 
ovrn  historians.  It  is  remarkable,  that  it  ended  in  a  compromise  riot 
miGke  that  adjusted  at  Worms ;  the  king  renouncing  all  sort  of 
investrtures,  while  the  pope  consented  that  the  bishop  should  do 
homage  for  his  temporalities.  This  was  exactly  the  custom  of 
Rarice,  where  investiture  by  the  ring  and  crosier  is  said  not  to  have 
|«ievailed  ;*  and  it  answered  the  main  end  of  sovereigns  by  keeping 
u!j>  the  feudal  dependency  of  ecclesiastical  estates.  Btft  the  kings 
of  Castile  were  more  fortunate  than  the  rest ;  discreetly  yielding  to 
the  pridfc  of  Rome,  they  obtained  what  was  essential  to  their  own 
authority, -and  have  always  possessed,  by  the  concession  of  Urban  II., 
an  absolute  privilege  of  nomination  to  bishoprics  in  their  dominions.-f* 
An  early  evidence  of  that  indifference  of  the  popes  towards  the  real 


*  Histoire  du  Droit  public  eccUsiastique  says  that  the  kings  of  Spain  nominate  to 

Francois,  p.  26l.    I  do  not  fully  rely  on  bishoprics  by  virtue  of  a  particular  indul- 

diis  authority.  gcnce,  renewed  by  the  pope  for  the  life  of 

t  F.  Paul  on  Benefices,  c.  24.    Zurita,  each  prince.     Ii^titutions  aa  Droit,  t.  i. 

Abates  de  Aragon,  t.  iv.  p.  305.    Fleury  p.  lOo. 
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CHAP,  independence  of  national  churches,  to  which  subsequent  ages  were 
^^^^^  to  lend  abundant  confirmation. 

When  the  emperors  had  surrendered  their  pretensions  to  interfere 
in  episcopal  elections,  the  primitive  mode  of  collecting  the  suffrages 
of  clergy  and  laity  in  conjunction,  or  at  least  of  the  clergy  with  the 
laity's  assent  and  ratification,  ought  naturally  to  have  revived.  But 
in  the  twelfth  century,  neither  the  people,  nor  even  the  general  body 
of  the  diocesan  clergy,  were  considered  as  worthy  to  exercise  this 
function.  It  soon  devolved  altogether  upon  tl;e  chapters  of  cathedral 
churches,*  The  original  of  these  may  be  traced  very  high.  In  the 
earliest  ages,  we  find  a  college  of  presbytery  consisting  of  the  priests 
and  deacons,  assistants  as  a  council  of  advice  or  even  a  kind  of 
parliament  to  their  bishop.  Parochial  divisions,  and  fixed  ministers 
attached  to  them,  were  not  established  till  a  later  period.  But 
the  canons,  or  cathedral  clergy,  acquired  afterwards  a  more  distinct 
character.  They  were  subjected  by  degrees  to  certain  strict  ob- 
servances, little  differing,  in  fact,  from  those  itnposed  on  monastic 
orders.  They  lived  ^t  a  common  table,  they  slept  in  a  common 
dormitory,  their  dress  and  diet  were  regulated  by  peculiar  laws< 
Bvit  they  were  distinguished  from  monks  by  the  right  of  possessing 
iAdividual  property,  which  was  afterwards  extended  to  the  enjoy- 
ment of  separate  prebends  or  benefices.  These  strict  regulations, 
chiefly  imposed  by  Louis  the  I^ebonair,  went  into  disuse  through  the 
relaxation  of  discipluae;  nor  were  they  ever  effectually  restored* 
Meantime  the  chapters  became  extremely  rich ;  and  as  they  mono- 
polized the  privilege  of  electing  bishops,  it  became  an  object  of  am-^ 


*  Fra  Paolo  (Treatise  of  Benefices^  c. 
£4.)  s^ys  that  between  1122  and  1145,  it 
became  a  rule  almost  every  where  estab- 
lishedy  that  bishops  should  be  chosen  by  the 
chapter.  Schmidt,  however,  brings  a  few 
instances^  where  the  consent  of  the  nobility 
and  Qther  laics  is  expressed,  thpugh  per- 
haps little  else  than  a  matter  of  form. 
Innocent  III.  seems  to  have  been  the  first 
fj^ho  declared,' that  whoever  had  the  majority 


of  the  chapter  in  his  favour  should  be 
deemed  duly  elected :  and  this  was  con- 
firmed by  Otho  IV.  in  the  capitulation  upon 
his  accession.  Hist,  des  Allemands,  t.  iv, 
p.  175.  Fleury  thinks  that  chapters  had 
not  an  exclusive  election  till  the  end  of  the 
twelfth  century.  The  second  Lateran  coun- 
cil in  1 139  represses  their  attempts  to  en- 
gros9  it.  Institutions  au  Droit  Eccl^s.  t.  i, 
p.  100. 
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bition  with  noble  fkmilies  to  obtain  canonries  for  their  younger  CHAP, 
children,  as  the  surest  road  to  ecclesiastical  honours  and  opulence,   vjl^ 
Contrary,  therefore,  to  the  general  policy  of  the  church,  persons  of  eccles. 
infmor  birth  have  been  rigidly  excluded  from  these  foundations.* 

The  object  of  Gregory  VII.,  in  attempting  to  redress  those  more  ccnemi 
flagrant  abuses  which  for  two  centuripii  had  deformed  the  face  of  oregoiy 
the  Latin  church,  is  not  incapable,  perhaps,  of  vindication,  though 
no  sufficient  apology  can  be  oflFered  for  the  means  he  employed. 
But  the  disinterested  love  of  reformation,  to  which  candour  might 
ascribe  the  contention  against  investitures,  is  belied  by  the  general 
tenor  of  his  conduct,  exhibiting  an  arrogance  without  parallel,  and 
an  ambition  that  grasped  at  universal  and  unUmited  monarchy.  ^  He 
may  be  called  the  common  enemy  of  all  sovereigns,  whose  dignity 
as  well  as  independence  mortified  his  infatuated  pride.  Thus  we 
find  him  menacing  Philip  I.  of  Finance,  who  had  connived  at  the 
pillage  of  some  Italian  merchants  and  pilgrims,  not  only  with  an 
interdict,  but  a  sentence  of  deposition.-f-  Thus  too  he  asserts,  as  a 
knowii  historical  iact,  that  the  kingdom  of  Spain  had  formerly 
belonged,  by  special  right,  to  St*  Peter ;  and  by  virtue  of  this  iin- 
prescriptible  claim,  he  grants  to  a  certain  Count  de  Rouci  all  terri- 
tories which  he  should  reconquer  from  the  Moors,  to  be  held  in  fief 
from  the  Hol^  See  by  a  stipulated  rent.,"!:    A  similar  pretension  he 

*  Sctnnidty  t  ii.  p.  224.  473* ;  t.  iii.  p.  concessione    divelU    non   poterit.     Itaque 

281.     Encyjclop^die^    Art.    Chanoine.    F.  Comes   Evalus   de  Roceio^    cujus  famam 

Paul   on   Beoences^    c.    l6.     Fleurj^    8°^  apud  vos  baud  obscuram    esse    putamus,  . 

Discours  5ur  I'Hist.  Eccl6s.  terram  illam  ad  honorem  Sti.  Petn  ingredi, 

t  St.  MarCy  t.  iii.  p.  628.     Fleury,  Hist,  et  a  paganonim  manibus  eripere  cupiens, 

EccKs.  t.  xiii.  p.  281.  284.  banc  concessionem  ab  apostolic&  sede  ob- 

X  Tbe  language  he  employs    is    worth  tinuit,  ut  partem  illam^  unde  paganos  suo 

quotings  as  a  specimen  of  his  style :  Non  studio  et  adjuncto  sibi  aliorum  auxilio  ex- 

latere  vo6  credimus,  regnum  Hispanise  ab  pellere  possit,  sub  cofiditione  inter  nc^  ikctae 

antiquo  juris  sancti  Petri  fuisse,  et  adhuc  pactionis  ex  parte    Sti.  Petri    possideret. 

licet  diu  a  paganis  sit   occupatum^    lege  Labb6,  Concilia^  t.  x.  p.  10.  Three  instances 

tamen  justitiae  non  evacuate,  nuUi  mortalium,  occur  in  the  Corps  Diplomatique  of  Du-* 

sed  soli  apostolicsB  sedi  ex  eequo  pertinere.  mont,  where  a  duke  of  Dalmatia^  (t.  i.p.  53.) 

Quod  enim  auctoi'e  Deo  semel  in  proprie-  a  count  of  Provence^  (p.  58.)  and  a  count  of 

fates  ecclesiarum  justi  pervenerit^  manente  Barcelona,  (ibid.)  put  themselves  under  the 

lEo,  ab  usu  quidem,  sed  ab  earum  jure,  oc-  feudal  superiority  and  protection  of  Gregory 

casione  transeuntis  temporis,  sine  legitime  VII.    The  motive  was  sufficiently  obvious^ 
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CHAP,  makes  to  the  kingdom  of  Hungary,   and  bitterly  reproaches  its 

\^.^  sovereign   Solomon,  who  hac!   done  homage  to  the  emperor,  in 

Fow^*    ^^^^g^^i^^  ^f  ^^'  Peter,  his  legitimate  lord.*     It  was  convenient  to 

treat  this  apostle  as  a  great  feudal  suzerain,  and  the  legal  principles 

of  that  age   were  dexterously  applied  to  rivet  more  forcibly  the 

fetters  of  superslition.-f- 

While  temporal  sovereigns  were  opposing  so  inadequate  a  resis- 
tance to  a  system  of  usurpation,  contrary  to  all  precedent,  and  to 
the  conmion  principles  of  society,  it  was  not  to  be  expected,  that 
national  churches  should  persevere  in  opposing  pretensions,  for 
which  several  ages  had  paved  the  way.  Gregory  VII.  completed 
the  destruction  of  their  hberties.  The  principles  contained  in  the 
decretals  of  Isidore,  hostile  as  they  were  to  ecclesiastical  indepen- 
dence, were  set  aside  as  insufficient  to  estabhsh  the  absolute  mo- 
narchy of  Rome.  By  a  constitution  of  Alexander  II.,  during  whose 
pontificate  Hildebrand  himself  was  deemed  the  effectual  pope,  no 
bishop  in  the  cathoUc  church  was  permitted  to  exercise  his  functions, 
until  he  had  received  the  confirmation  of  the  Holy  See.J  A  pro- 
vision of  vast  importance,  through  which,  beyond  perhaps  any  other 
means,  Rome  has  sustained,  and  still  sustains,  her  temporal  in- 
flaence,  as  well  as  her  ecclesiastical  supremacy  I  The  national 
churches,  long  abridged  of  their  liberties  by  gradual  encroachments, 
now  found  themselves  subject  to  an  undisguised  and  irresistible 
despotism.  Instead  of  affording  protection  to  bishops  against  their 
metropolitans,  under  an  insidious  pretence  of  which  the  popes  of 
the  ninth  century  had  subverted  the  authority  of  the  latter,  it  became 
the  favourite  policy  of  their  successors  to  harrass  all  prelates  with 
citations  to  Rome.§  Gregory  obUged  metropolitans  to  attend  in 
person   for  the  paUium.||      Bishops  were  summoned  even  from 


*  St.  Marc,  t.  iii.  p.  624.  674.    Schmidt,         J  St.  Marc,  p.  460. 
p.  73.  §  Schmidt,  t.  iii.  p.  80.  3ti% 

+  The  character  and  poHcy  of  Gregoiy         ||  Id.  t.  iv.  p.  170» 
Vil.  are  i^ell  discussed  hy  Schmidt,  t.  iii. 
p.  307,  &c. 
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Eo^and  and  the  northern  kingdoms  to  receive  the  commands  of  CHAP* 
the  spiritual  monarch.     William  the  Conqueror  haying  made  a  dif-  v^^ 
ficulty  about  permitting  his  prelates  to  obey  these  citations^  Gregory,  eccucs* 
though  in  general  on  good  terms  with  that  prince,  and  treating  him 
with  a  deference  which  marks  the  effect  of  a  firm  character  in  re^ 
pressing  the  ebullitions  of  overbearing  pride,*  complains  of  this  as  a 
persecution  unheard  of  among  pagans.^f*    The  great  quarrel  between 
Archbishop  Anselm  and  his  two  sovereigns,  William  Rufiis  and 
Henry  I.,  was  originally  founded  upon  a  similar  refusal  to  permit 
his  departure  for  Rome. 

This  perpetual  controul  exercised  by  the  popes  over  ecclesiastical,  Autboritj<;r 
and  in  some  degree  over  temporal  afiairs,  was  maintained  by  means  ^!tL 
oi  their  legates,  at  once  the  ambassadors  and  the  lieutenants  of  the 
Holy  See.  Previously  to  the  latter  part  of  the  tenth  age,  these  had 
been  sent  not  frequently  and  upon  special  occasions.  The  legatine, 
or  vicarial  commission,  had  generally  been  entrusted  to  some  eminent 
metropolitan  of  the  natron  within  which  it  was  to  be  exercised ;  as 
the  archbishop  of  Canterbury  was  perpetual  legate  in  England. 
But  the  special  commissioners,  or  legates  a  latere,  suspending  the 
pope's  ordinary  vicars,  took  upon  themselves  an  unbounded  autho- 
rity over  the  national  churches,  holding  councils,  promulgating 
canons,  deposing  bishops,  and  issuing  interdicts  at  their  discretion. 
They  Hved  in  splendour  at  the  expense  of  the  bishops  of  the  pro- 
vince. This  was  the  more  galling  to  the  hierarchy,  because  simple 
deac'ons  were  often  invested  with  this  dignity,  which  set  them  above 
primates*  As  the  sovereigns  of  France  and  England  acqviired  more 
courage,  they  considerably  abridged  this  prerogative  of  the  Holy 
See,  and  resisted  the  entrance  of  any  legates  into  their  dominions 
without  their  consent.^ 

From  the  time  of  Gregory  VII.,  no  pontiff  thought  of  awaiting  the 

•  St.  Marc,  p.  628.  781.     Schmidt,  t.  iii.  t.  ii.  p.  498. ;  t.  iii.  p.  312.  320.     Hist,  da 

p.  82.  Droit  Public  Eccl.FraD5oi8,  p.  250.   Fleury, 

t  St.  Marc,  t.  iv.  p.  768.     Collier,  p. 252.  4~  Discours  sur  THist.  Eccl6s.  c.  10. 
X  De  Marca,  1.  vi.  c .  28. 30.  3 1 .    Schmidt, 
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CHAP,  confirmation  of  the  emperor,  as  in  earlier  ages,  before  he  was  in- 
v^.^^  stalled  in  the  throne  of  St.  Peter.  On  the  contrary,  it  was  pre- 
power!  ^^^^^^  ^^^^  ^^^  emperor  was  himself  to  be  confirmed  by  the  pope. 
This  had  indeed  been  broached  by  John  VIII.  two  hundred  years 
before  Gregory.*  It  was  still  a  doctrine  not  calculated  for  general 
reception ;  but  the  popes  availed  themselves  of  every  opportunity 
which  the  temporizing  policy,  the  negligence,  or  bigotry  of  sovereigns 
threw  into  their  hands.  Lothaire  coming  to  receive  the  imperial 
crown  at  Rome,  this  circumstance  was  commemorated  by  a  picture 
in  the  Lateran  palace,  in  which,  and  in  two  Latin  verses  subscribed, 
he  was  represented  as  doing  homage  to  the  pope.-f  When  Frederic 
Barbarossa  came  upon  the  same  occasion,  he  omitted  to  hold  the 
Adrian  IV.  stirrup  of  Adrian  IV.,  who,  in  his  turn,  refused  to  give  him  the  usual 
kiss  of  peace ;  nor  was  the  contest  ended  but  by  the  emperor's 
acquiescence,  who  was  content  to  follow  the  precedents  of  his  pre- 
decessors. The  same  Adrian,  expostulating  with  Frederic  upon 
some  slight  grievance,  reminded  him  of  the  imperial  crown  which  he 
had  conferred,  and  declared  his  willingness  to  bestow,  if  possible, 
still  greater  benefits.  But  the  phrase  employed  (majora  beneficia) 
suggested  the  idea  of  a  fief;  and  the  general  insolence  which  per- 
vaded Adrian's  letter  confirming  this  interpretation,  a  ferment  arose 
among  the  German  princes,  in  a  congress  of  whom  this  letter  was 
delivered.  "  From  whom  then,""  one  of  the  legates  was  rs^sh  enough 
to  say,  "  does  the  emperor  hold  his  crown,  except  from  the  pope  V 


*  V.  supra.     It  appears  manifest,  that  vaeantis  tibi  jufa  perniisi.     Schmidt,  t.  iii. 

the  scheme  of  temporal  sovereignty  was  only  p.  78. 

suspended  by  the  disorders  of  the  Roman  f  Rex  venit  ante  fores,  jurans  prius  urbis 

See  in  the  tenth  century.     Peter  Damian,  a  honores : 

celebrated  writer  of  the  age  of  Hildebrand  Post  homo  fit  paps,  sumit  quo  dante 

and  his  friend,  puts  these  words  into  the  coronam. 

mouth  of  Jesus  Christ,  as  addressed  to  Pope  Muratori,  Annali,  A.  D.  11 57- 

Victor  II.      Ego   claves   totius  universalis  There  was  a  pretext  for  this  artful  line, 

ecclesias  mese  tuis  manibus  tradidi,  et  super  Lothaire  had  received  the  estate  of  Matilda 

eam  te  mihi  vicarium  posui,  quam  proprii  in   fief  from  the  pope,  with  a  reversion  to 

sanguinis  effusione  redemi.      £t  si  pauca  Henry  the  Proud  his  son  in  law.     Schmidt, 

sunt  ista,  etiam  monarchias  addidi :  unmo  p.  349. 
sublato  rege  de  medio  totius  Romani  imperii 
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which  so  much  irritated  a  prince  of  Wittelsbach,  that  he  was  with  CHAP, 
difficulty  prevented  from  cleaving  the  priest's  head  with  his  sabre.*  \^^^ 
Adrian  IV.  was  the  only  Englishman  that  ever  sat  in  the  papal  chair,  ecclks. 
It  mighty  perhaps,  pass  for  a  favour  bestowed  on  his  natural  sovereign, 
when  he  granted  to  Henry  II.  the  kingdom  of  Ireland ;  yet  the 
language  of  this  donation,  wherein  he  asserts  all  islands  to  be  the 
exclusive  property  of  St.  Peter,  should  not  have  had  a  very  pleasing 
sound  to  an  insular  monarch. 

I  shall  not  wait  to  comment  on  the  support  given  to  Becket  by  iDnooent 
Alexander  III.,  which  must  be  familiar  to  the  English  reader,  nor  on  ..  ^q. 
his  speedy  canonization ;  a  reward  which  the  church  has  always  held  12 16 
out  to  its  most  active  friends,  and  which  may  be  compared  to 
titles  of  nobility  granted  by  a  temporal  sovereign.-f-  But  the  epoch 
when  the  spirit  of  papal  usurpation  was  most  strikingly  displayed 
was  the  pontificate  of  Innocent  III.  In  each  of  the  three  leading 
objects  which  Rome  has  pursued,  independent  sovereignty,  supre*- 
macy  over  the  Christian  church,  controul  over  the  princes  of  the 
ourth,  it  was  the  fortune  of  this  pontiflf  to  conquer.  He  realized,  as 
we  have  seen  in  another  place,  that  fond  hope  of  so  many  of  his 
predecessors,  a  dominion  over  Rome  and  the  central  parte  of  Italy. 
During  his  pontificate,  Constantinople  was  taken  by  the  Latins; 
and  however  he  might  seem  to  regret  a  diversion  of  the  crusad^rs^ 
which  impeded  the  recovery  of  the  Holy  Land,  he  exulted  in  the 
obedience  of  the  new  patriarch,  and  the  reunion  of  the  Greek  church. 
Never  perhaps,  either  before  or  since,  was  the  great  eastern  schism 
in  so  fair  a  way  of  being  healed ;  even  the  kings  of  Bulgaria  and  of 
Armenia  acknowledged  the  supremacy  of  Innocent,  and  permitted 
his  interference  with  their  ecclesiastical  institutions. 

The  maxims  of  Gregory  VII.  were  now  matured  by  more  than  a  ^J^^*^ 

*  Muratoriy  ubi  supra.     Schmidt,  t.  ni.  continued  to  meddle  with  this  sort  of  apo* 

p.  993*  theosis  till  the  poot^cate  of  Alexander  III^ 

if^  The  fint  iwalMHe  of  a  aoUum  papsi  wk^  reaenrcd  it^  aa  a  choice  prerogative,  to 

canonintion  is  that  of  St.  (Jdalric  by  John  the  Holy  See.    Art.  de  V^rifior  ka  Ilafeft% 

XVI.,  in  993.    However  die  metropolitans  t  i.  p.  874.  and  290. 

VOL.  !!•  I 
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CHAP,  hundred  years,  and  the  right  of  trampling  upon  the  necks^  of  kings 
.^f,^  had  been  received,  at  least  among  churchmen,  as  an  inherent  attri- 


BGCixs.  bute  of  the'  papacy.  "  As  the  sun  and  the  moon  are  placed  in  the 
firmament,"  (such  is  the  language  of  Innocent,)  "  the  greater  as  the 
light  of  the  day,  and  the  lesser  of  the  night ;  thus  are  there  two 
powers  in  the  church ;  the  pontifical,  which,  as  having  the  charge 
of  souls,  is  the  greater,  and  the  royal,  which  is  the  less,  and  to  which 
the  bodies  of  men  only  are  trusted/'*  Intoxicated  with  these  con- 
ceptions, (if  we  may  apply  such  a  wbrd  to  successful  ambition,)  he 
thought  no  quarrel  of  princes  beyond  the  sphere  of  his  jurisdiction. 
"  Though  I  cannot  judge  of  the  right  to  a  fief,""  said  Innocent  to  th6 
Jcings  of  France  and  England,  "  yet  it  is  my  province  to  judge  where 
sin  is  committed,  and  my  duty  to  prevent  all  public  scandals/' 
Philip  Augustus,  who  had  at  that  time  the  worse  in  his  war  with 
Richard,  acquiesced  in  this  sophism ;  the  latter  was  more  refractory^ 
till  the  papal  legate  b^gan  to  menace  him  with  the  rigour  of  the 
ohurch.-f-  But  the  king  of  England,  as  well  as  his  adversary,  con- 
4escended  to  obtain  temporary  ends  by  an  impolitic  submission  to 
Rome.  We  have  a  lettfer  from  Innocent  to  the  king  of  Navarre, 
directing  him,  on  pain  of  spiritual  censures,  to  restore  some  castles 
.which  he  detained  from  Richard.:]:  And  the  latter  appears  to  have 
l^tertained  hopes  of  recovering  his  ransom  paid  to  the  emperor  and 
duke  of  Austria,  through  the  pope's  interference.^  By  such  blind 
sftcrifices  of  the  greater  to  the  less,  of  the  future  to  the  present,  the 
eovereigns  of  Europe  played  continually  into  the  hands  of  their 
iubtle  enemy- 

•  Vita   lonocentii    Tertii    in    Muratori,  ,%  Inoocentii  Opera^  (Colonia?,  1574.)  p. 

Scriptores  Rerum  ItaL  t.  iii.  pars  i.  p.  488.  1^4. 

'*  Thib  bfe  is  written  by  a  contemporary.    St  *      §1(1.  p.  134.     Innocent  actually  wrote 

.,^          Marc,  t.  V.  p.  325.     Schmidt,  t.  iv.  p.  227.  some  letters  for  this  purpose,  but  without 

+  Pbilippus  rex  Fraiiciae  in  maiiu  pjuh  any  effect,  nor  was  he  probably  at  all  solici- 

datu  Mg  pronusit  sc  ati  mandatum  ipsius  tous  about  it  p.  139.  and  141.     Nor  had  he 

pacem  vel  trtiugas  cum  rege  AiigUa.'initurum.  interfered  to  procure  Richard's  release  from 

Kichardus  autem  rex  Angtt^  ae  diflSclIem  prison ;  though  Eleanor  wrote  him  a  letter, 

bstendebat.     Sed  cum  idem  legatua  ei  cepit  m  which  she  asks,  **  Has  not  Godcivenyou 

Vigor  em    ecthsiasiicum     hit  eu  tare  ^     satuori  the  power  to  gpvem  nations  and  kings  J"* 

ductu«  consiUo  acquievit.     Id.  p-  503.  Velly,  Hist,  de  r ranee,  t  iii.  p.  362. 
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:  Though  I  am  not  awate  that  any  pope  bdbre  Innoc^t  IIL  had'  CHAP.- 
thus  announced  hiniBeif  as  the  general  arbiter  of  diffenenoes  and     ^'^' 


conservator  of  the  peace  throughout  Christendom,  yet  the  scheme  ecx^les. 
bad  been  akeady  formed,  and  the  public  mind  was  iq  dome  degree 
prepared  to  admit  it.  Gerofafus,  a  writer  who  lived  early  in  the 
twelflh  coitury,  published  a  Uieory  of  perpetual  pacification,  as 
feasible  certainly  as  some  that  have  been  .planned  jn  later  times. 
All  disputes  among  princes  were  to  be  referred  to  the  pope.  If 
either  party  refused  to  obey  the  sentence  of  Rome,  he  was  to  be- 
excommunicated  and  deposed.  Every  Christian  sovereign  was  to 
attack  the  refractory  delinque&t,  under  pain  of  a  similar  forfeituK.^' 
A  project  of  this  nature  had  not  only  a  magnific^ice  flattering  to 
the  ambition  of  the  church,  but  was  calculated  to  impose  upon' 
benevolent  minds,  sickened  by  the  cupidity  and  oppression  df 
princes.  No  controUl  but  that  of  religioti  appeared  sofficicnt  to^ 
restrain  the  abuses  of  society;  while  its  salutary  influence  had^ 
already  been  displayed  both  in  the  Truce  of  Crod,  which  put  the  first 
check  on  the  custom  of  private  war,  and  more  recendy  in  the  pro^ 
taction  atiSorded  to  crusaders  against  all  aggression  during  the  con*- 
tinuaQce  of  their  enga^ment.  But  reasonings  from  the  excesses  of 
liberty  in  favour  of  arbitrary  government,  or  from  the  calamities  of 
national  wars  in  favour  of  universal  monarchy^  involve  the  tacit 
&l)acy  tliat  perfect,  or  at  least  superior  wisdom  and  virtue  wilt  be 
found  in  the  restraining  pbwerv  The  experience  of  Europe  was  not 
such  as  to  authorize  so  candid  an  expectation  in  behalf  of  theRontei 
See. 

There  were  certainly  some  instances,  where  the  temporal  supre- 
macy of  Innocent  III.,  however  usurped,  may  appear  to  have  been 
exerted  beneficially.  He  directs  one  of  his  legates  to  compel  the 
observance  of  peace  between  the  kings  of  Castile  and  Portugal,  if 
necessary,  by  excommunication  and  interdict^  He  enjoins  the 
king  of  Aragon  to  restore  his  coin  which  he  had  lately  debased,  and 

•  Schmidr,  t.  iv.  p.  232.  t  Innocent.  Opera,  p.  J  46. 
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CHAP,  of  which  great  complaint  had  arisen  in  his  kingdom.*     Nor  do  I 
yj!^lj   question  his  sincerity  in  these,  or  in  many  other  cases  of  inter- 
EccLEs.    ference  with  civil  government.    A  great  mind,  such  as  Innocent  III. 
undoubtedly  possessed,  though  prone  to  sacrifice  every  other  object 
to  ambition,  can  never  be  indifferent  to  the  beauty  of  social  order, 
and  the  happiness  of  mankind.     But,  if  we  may  judge  by  the 
correspondence  of  this  remarkable  person,  his  foremost  gratification 
was  the  display  of  unbounded  power.     His  letters,  especially  to 
ecclesiastics,  are  full  of  unprovoked  rudeness.     As  impetuous  as 
Gregory  VII.,  he  is  unwilling  to  owe  any  thing  to  favour;  he  seems 
to  anticipate  denial,  heats  himself  into  anger  as  he  proceeds,  and 
where  he  commences  with  solicitation,  seldom  concludes  without  a 
menace.-f-     An  extensive  learning  in  ecclesiastical  law,  a  close  ob- 
servation  of  whatever   was   passing  in  the  world,  an   unwearied 
dihgence,  sustained  his  fearless  ambition. J     With  such  a  temper, 
and  with  such  advantages,  he  was  formidable  beyond  all  his  pre- 
decessors, and  perhaps  beyond  all  his  successors.     On  every  side, 
the  thunder  of  Rome  broke  over  the  heads  of  princes.     A  certain 
Swero  is  excommunicated  for  usurping  the  crown  of  Norway.     A 
legate,  in   passing  through   Hungary,   is   detained   by  the   king: 
Innocent  writes  in  tolerably  mild  terms  to  this  potentate,  but  fails 
not  to  intimate  that  he  might  be  compelled  to  prevent  his  son's 
succession   to  the  throne*     Tlie  king   of  Leon   had   married   his 
cousin,  a  princess  of  Castile.     Innocent  subjects  the  kingdom  to  an 
interdict.    When  the  clergy  of  Leon  petition  him  to  remove  it, 

*  p.  378.  the  creditor  had  now  refused  to  accept  it ; 

i*  Id.  p.  31.  73.  76.  Sec.  &c.  and  directs  them  to  inquire  into  the  facts, 

:{:  The  following  instance  may  illustrate  and  if  they  prove  truly  stated,  to  compel  the 

the  character  of  this  pope,  and  his  spirit  of  creditor  by  spiritual  censures  to  restore  the 

governing  the  whole  world,  as  much  as  those  premises,  reckoning  their  rent  during  the 

of  a  more  public  nature.     He  writes  to  the  time  of  his  mortgage  as  part  of  the  debt, 

chapter  of  Pisa,  that  one  Rubens,  a  citizen  and  to  receive  the  remainder.     Id.  t.  ii.  p. 

of  diat  place,  had  complained  to  him,  that  17.    It  must  be  adiftitted,  that  Innocent  IH. 

having  mortgaged  a  house  and  garden  for  discouraged  in  general  those  vexatious  and 

two  hundred  and  6fty-two  pounds,  on  condi-  dilatory  appeals  from  inferior  ecclesiastical 

tion  that  he  might  redeem  it  before  a  fixed  tribunals  to  the  court  of  Rome,  which  had 

Hay,  within  which  time  he  had  been  un-  gained  ground  before  his  time,  and  espe- 

avoidably  prevented  from  raising  the  money,  cially  in  the  pontificate  of  Alexander  Hi. 
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hecnnse  \then  thqr  ceased  to  perform  Aeir  functions,  the  laity  paid  CHAP, 
no  tithes,  and  listened  to  heretical  teachers  when  orthodox  mouths  J^^Ij 
l^ere  mute,  he  consented  that  divine  service  with  closed  doors,  but  eccles. 
liot  the  rites  of  burial,  might  be  performed.*  The  king  at  length 
gave  way,  and  sent  back  his  wife.  But  a  more  illustrious  victory  of 
the  same  kind  was  obtained  over  Philip  Augustus,  who,  having 
repudiated  Isemburga  of  Denmark,  had  contracted  another  mar- 
riage^ The  conduct  of  the  king,  though  not  without  the  usual 
excuse  of  those  times,  nearness  of  blood,  was  justly  condemned ; 
and  Innocent  did  not  hesitate  to  visit  his  sins  upon  the  people  by  a 
general  interdict.  This,  after  a  short  demur  from  some  bishops, 
was  enforced  throughout  France ;  the  dead  lay  unburied,  and  the 
living  were  cut  off  from  the  offices  of  religion,  till  Philip,  thus  sub- 
dued, took  back  his  divorced  wife.  The  submission:  of  such  a 
prince,  not  feebly  superstitious,  like  his  predecessor  Robert,  nor 
vexed  with  seditions,  like  the  emperor  Henry  IV.,  but  brave,  firm 
and  victorious,  is  perhaps  the  proudest  trophy  in  the  scutcheon  of 
Rome.  Compared  with  thi^,  the  subsequent  triumph  of  Innocent 
over  our  pusillanimous  John  seems  cheaply  gained,  though  the 
surrender  of  a  powerful  kingdom  into  the  vassalage  of  the  pope  naay 
strike  us  as  a  proof  of  stupendous^  baseness  on  one  side,  and 
audacity  on  the  other .-f*  Yet,  under  this  very  pontificate,  it  was  not 
unparallelled.  Peter  II.,  king  of  Aragon,  received  at  Rome  the  belt 
of  knighthood  and  the  royal  cro^vn  from  the  hands  of  Innocent  HI.-; 
he  took  an  oath  of  perpetuaf  fealty  and  obedience  to  him  and  his 
supcessprs;  he  surrendered  his  kingdom,  and  accepted  it  again  to 
be  held  by  an  annual  tribute,  in  return  for  the  protection  of  the 


*  id.  p.  411.  Vita  Innocent.  TIT.  seventeenth  of  his  reign*.  After  a  long  did- 
f  The  stipulated  annual  payment  of  1000  continuance,  it  was  demanded  in  the  fortieth 
marka  was  seldom  made  by  the  kings  of  •f  Edward  III./(lt>S6)  but  the  parliament 
England ;  but  one  is  almost  ashamed  that  it  unanimously  declared  that  John  had  no  right 
jhould  ever  have  been  so.  Henry  III.  paid  tO'  subject  the  kingdom- to  a  superior  with-- 
it occasionally,  when  he  had  any  objei^t  to  out  their  consent;  which  put  an  end  for  ever 
attain,  and  even  Edward,  I.  for  some  years-;  to  the  applications.  Prynne's  Constitution^, 
th^   latest  payment  op  record    is   in^  the  vq1«  iii. 
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CHAP.  Apostolic  See.*    This  strange  conversion  df  kingdoms  into  spiritual 

yji^^  fifefs  was  intended  as  the  price  of  security  from  ambitious  neigh- 

EccLEs.   hours,  and  may  he  deemed  analogous  to  the  change  of  alodial  into 

feudal,  or,  more  strictly,  to  that  of  lay  into  ecclesiastical  tenure 

which  was  frequent  during  the  turbulence  of  the  darker  ages. 

I  have  mentioned  already,  that  among  the  new  pretensions  ad- 
vanced by  the  Roman  see,  was  that  of  confirming  the  election  of  an 
emperor.  It  had  however  been  asserted  rather  incidentally,  than  in 
a  peremptory  manner.  But  the  doubtful  elections  of  Philip  and 
Otho  after  the  death  of  Henry  VI*  gave  Innocent  III.  an  oppor- 
tunity of  maintaining  more  positively '  this  pretended  right.  In  a 
decretal  epistle  addressed  to  the  duke  of  Zahringen,  the  object  of 
which  is  to  direct  him  to  transfer  his  allegiance  from  Philip  to  the 
other  competitor,  Innocent,  after  stating  the  mode  in  which  a 
regular  election  ought  to  be  made,  declares  the  pbpe's  immediate 
authority  to  examine,  confirm,  anoint,  crowti  and  consecrate  the 
elect  emperor,  provided  he  shall  be  worthy;  or  to  reject  him,  if 
rendered  unfit  by  great  crimes,  such  as  sacrilege,  heresy,  perjury, 
or  persecution  of  the  church ;  in  default  of  election  to  supply 
the  vacancy;  or,  in  the  event  of  equal  suffrages,  to  bestow  the 
empire  upon  any  person  at  his  discretion.-f-  The  princes  of  Ger- 
many were  not  much  influenced  by  this  hardy  assumption,  which 
manifests  the  temper  of  Innocent  III.  and  of  his  court,  rather  than 
their  power.  But  Otho  IV.  at  his  coronation  by  the  pope  signed  a 
capitulation,  which  cut  off  several  privileges  enjoyed  by  the  empe- 
rors, even  since  the  concordat  of  Calixtus,  in  respect  of  episcopal 
elections  and  investitures.^ 

*  Zurita^  Anales  de  Aragon^  t.  i.  f.  91*  inungere,  consecrare  et  coronare,  si  est  dig- 

This  ^as  not  forgotten  towards  the  latter  nus  :  vel  rejicere  si  est  indignus,  ut  quia  sa- 

part  of  the  same  ceiituiyy  when  v  Peter  II L  crilegus^  excomnumicatus,  tyrannus,  fatuus 

was  engaged  in  the  Sicilian  war,  and  served  et  hesreticus,  pagantus,  perjurus^  vel  ecclesise 

as  a  pretence  for  the  pope's  sentence  of  dor  persecutcnr.     Et  electoribus  nolentibns  elv- 

privation.  gere^  Papa  supplet.   £t  data  paritate  vocum 

f  Decretal.  1.  i.  tit.  6.  c  34.  commonly  eligentium,  nee  accedente  majore  concordi^ 

cited  Venerabilem.    The  rubric,  or  synopsis  Papa  potest  gratificari  cui  vult.  The  epistle 

of  thi^  epistle  asserts  the  pope's  right  elec-  itself  is,  if  possible,  more  strongly  expressed, 

tum  imperatorem  examinare,  approbare,  et  %  Schmidt,  t  iv.  p«  140. 175. 


:  iJl^tifdimt'^  i^  pitpal  dommion  exteefdft  from  thepodtifidM^^CHAX. 
lofioq^nt  .IIi«  iQGltwTi^j  to  that  of  Bonifkee  VIII.;  *or,  in  oth«r  Ji^ 
"wm^Bj  tkcough  the  ti^teeoth  century.    Rome  iBsp^-ed  dunng  thi&  eccles. 
a^  all  J^e  terror  of  her  ancient  niaine.     She  was  once  more  the  PapeUa. 
mastnm  of  the  motldyXmd  kings  weie  her  vasaals.    I  have  alrea^fy  ^iLl!" 
aoticipoted  the  two  most  conspiGuous  instEneeft  when  her  tempoml  1^!^"^ 
aavbitiQa  4tiii{>lajed  kMlf,  both  of  which^  are  iAfieparable  &toi  the 
civil  hiiKary*  of  Italy  .^    In  the  first  of  these^  her  long  contention 
Wi^  the  bouse  of  Swabia,  she  finally  triumphed*    After  his  'deposi- 
tion, by^  tile  council  of  Lyons,  the  afiairs  of  Fcederic  IL  went 
ra{n4ly  into  decay*     With  every  aUewaace  for  the  enmity  of  the 
Li>tnhf4cM>  aod  the  ^jealousies  of  Germany,  it  must  be  con^^ssed^ 
tbwijthf  pniscriptioD  of  Innocent  IV«  and  Alexander  IV.  was  the 
miiuni iifmse  of  the  nun  of  his  family.    There  is  however  ao. other 
mtim^i  ^  tile  best  of  my  jfudgement,  wh^te  thepieteoded  right  of 
deposing  kings  has  been  successfully  exercised*    Martin  IV.  ab» 
solved  the  snbjects  *of  Peter  of  Amgon  from  their  aUc^giaoqe,  and 
tnmsf^mied  his  crown  to  a  prince  of  France;  but  they  did  not  cease 
tO;obey  their  lawful  sovereign.    Thi«  is  the  second  instance  which 
tiie  thiictoentii  century  presents  o£  interference  on  the  part  of  the 
pop^  m  a  ^eat  temrporal  quarrd.     As  feudal  lords  of  Naples  and 
Si<:i)y,,they  had  indeed  some  pretext  fot  eng^ngin  the  hostilities  • 
belfWOen  the  houses  of  Anjou  and  Aragon,  as  well  as  for  their 
contest  with  Frederic  II.     But  the  pontifis  of  that  age,  improving' 
upon  the  system  of  Innocent  III.,  and  sangoine  with  past  success, 
aspired  to  vender  every  European  kingdom  formally  depend^t 
upon  the  see  of  Rome.    Thus  Boniface  VIII.,  at  the  instigation  of 
some  emissaries  from  Scotland,  claimed  that  monarchy  as  para-, 
mount  lord^  and  interposed,  though  vainly,  the  sacred  panoply  of 
eodesiastical  rights  to  rescue  it  from  the  arms  of  Edward  I.*t* 
This  general  supremacy  affected   by  the  Roman   church  over  canon  uw. 

*.See  aboTe^  chapter  m«  f  Dalrymple's  Annals  of  Scotland^  vol.  i. 
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CHAP,  mankind  in  the  twelfth  and  thirteenth  centuries  derived  material 

^J^^  support  from  the  promulgation  of  the  canon  law.     The  foundation 

EccLEs.    of  this  iurisprudence  is  laid  in  the  decrees  of  councils,  and  in  th^ 

POWER.  .  1  1  •     1  />  .  11 

rescripts  or  decretal  epistles  or  popes  to  questions  propounded  upon 
emergent  doubts  relative  to  matters  of  discipline  and  ecclesiastical 
oeconomy.  As  the  jurisdiction  of  the  spiritual  tribunals  increased, 
and  extended  to  a  variety  of  persons  and  causes,  it  became  almost 
necessary  to  establish  an  uniform  system  for  the  regulation  of  their 
decisions.  After  several  minor  compilations  had  appeared,  Gratian, 
an  ItaUan  monk,  pubhshed,  about  the  year  1140,  his  Decretum,  or 
general  collection  of  canons,  papal  epistles,  and  sentences  of  fathers, 
arranged  and  digested  into  titles  and  chapters,  in  imitation  of  the 
Pandects,  which  very  little  before  had  begun  to  be  studied  again 
with  great  diligence.  This  work  of  Gratian,  though  it  seems  rather 
an  extraordinary  performance  for  the  age  when  it  appeared,  has 
been  censured  for  notorious  incorrectness  as  well  as  inconsistency, 
and  especially  for  the  authority  given  in  it  to  the  false  decretals  of 
Isidore,  and  consequently  to  the  papal  supremacy.  It  fell  however 
short  of  what  was  required  in  the  progress  of  that  usurpation. 
Gregory  IX.  caused  the  five  books  of  Decretals  to  be  published  by 
Raimood  da  Pennafort  in  1234.  These  consist  almost  entirely  of 
the  rescripts  issued  by  the  later  popes,  especially  Alexander  III., 
Innocent  III.,  Honorius  III.,  and  Gregory  himself.  They  form  llie 
most  essential  part  of  the  canon  law,  the  Decretum  of  Gratian  beiag 
comparatively  obsolete.  In  these  books  we  find  a  regular  and 
copious  system  of  jurisprudence,  derived  in  a  great  measure  from 
the  civil  law,  but  with  considerable  deviation,  and  possibly  im- 
provement. Boniface  VIII.  added  a  sixth  part,  thence  called  the 
Sext,  itself  divided  into  five  books,  in  the  nature  of  a  supplement  to 
the  other  five,  of  which  it  follows  the  arrangement,  and  composed  of 
decisions  promulgated  since  the  pontificate  of  Gregory  IX.  New 
constitutions  were  subjoined  by  Clement  V.  and  John  XXII., 
under  the  qame  of  Clementines  and  Extravagantes  Joannis ;  and  a 
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feir  MMe  of  kief  pontt£i  are  included  in  the  body  of  canoa  law,  CHAP, 
amui^^  aa  a  second  eupplemeot  after  the  manner  of  the  Sext,  and 


caHad  Extravagantes  Communes.  powm 

Tke  study  of  this  code  became  of  coui^se  obligatory  upon 
eccksia^cal  judges.  It  produced  a  new  class  of  I^al  practitioners^ 
or  cadOQists ;  of  whom  a  great  number  added,  like  their  brethren 
the  civilians,  their  illustrations  and  commentaries,  for  which  the 
obscurity  and  discordance  of  many  passages,  more  especially  in  the 
Decretum^  gave  ample  scope.  From  the  general  analogy  of  die 
caoon  law  to  that  of  Justinian,  the  two  systems  became,  in  a 
remarkable  manner,  collateral  and  mutually  intertwined,  the  tribu^n 
nals  gonremed  by  eitl^r  of  them  borrowing  their  rules  of  dedsion 
from  tiie  odier  in  cases  where  their  peculiar  jurisprudence  is  silent 
or  of  dubious  interpretation.^  But  the  canon  law  was  almost 
entirely  founded  upon  the  legislative  authority  of  the  pope;  the 
decretals  are  in  fact  but  a  new  arrangement  of  the  bold  epistles  of 
the  most  usurping  pontiffs,  and  especially  of  Innocent  III.,  with 
titles  or  rubrics,  comprehending  the  substance  of  each  in  the 
compiler's  language.  The  superiority  of  ecclesiastical  to  temporal 
pow€r>  or  at  least  the  absolute  independence  of  the  former,  may  be 
considered  as  a  sort  of  key<-note  which  regi^tes  every  passage  in 
the  canon  law.-f*  It  is  expressly  declared,  that  subjects  owe  no 
i^giance  to  an  excommunicated  lord,  if  after  admonition  he  is  not 
reconciled  to  the  church.  J  And  the  rubric  prefixed  to  the  decla- 
ration of  Frederic  II.'s  deposition  in  the  council  of  Lyons  asserts 
tiiat  liie  pope  may  dethrone  the  emperor  for  lawful  causes.^    l^ese 


*  Duck^  De  Um  Juris  Civilis,  I.  i.  c.  S.  %  Domine  excommunicato  mraeate,  mb** 

t  ConstitutioDes  principum  ecclesiasticis  diti  fidelitatem  non  debeot;  et  si  longo  tern- 

coostitulkiiibus  Bon  pneeminenty  sed  obse*  pore  in  ei  perstiterint,  et  monitus  non  paMat 

^uuntur.    Decretumy  distinct.  10.   Statntum  ecckaue,  ab  ejus  debito  absolvuntur.     D»- 

generale  laicorum  ad  ecclesias,  vel  eccieaias-  cretal.  L  v.  tit.  57 >  c.  13.    1  must  acknow«» 

ticas  ftersouas,  vel  -eorum  bona  in  eamm  ledge,  that  the  decretal  epistle  of  Honorius 

jnra^judicium  non  extendiftur.    Decretal.  1.  i.  111. -scarcely  warrants  this  general  proposi- 

4it.  2.  c  10.    Qujecun^ne  i  principibus  in  4imi  of  the  rubric,  diough  it  seems  to  lead 

ordinibos>  «el  m  ecckaiarticig  rebus  decreta  to  it 

inveniuntur,  nullius  auctoritatis  esse  mott<-  ^  Papa  imperaterem  deponere  potest  es 

strantur.    Decretum,  distinct.  96.  causis  legitnMa.  1.  ii.  tit.  13.  c.  ^ 

VOL.  II.  K 


orders. 
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CHAP,  rubrics  to  the  decretals  are  not  perhaps  of  direct  authority  as  part  of 
v^,,^  the  law ;  but  they  express  its  sense,  so  as  to  be  fairly  cited  instead 

Ecco».  of  it.*  By  means  of  her  new  jurisprudence,  Rome  acquired  in  every 
country  a  powerful  body  of  advocates,  who,  though  many  of  them 
were  laymen,  would,  with  the  usual  bigotry  of  lawyers,  defend  every 
pretension  or  abuse,  to  which  their  received  standard  of  authority 
gave  a  sanction  .-j^ 

Meudicant  Ncxt  to  thc  cauou  law,  I  should  reckon  the  institution  of  the 
mendicant  orders  among  those  circumstances  which  principally 
contributed  to  the  aggrandizement  of  Rome.  By  the  acquisition, 
and  in  some  respects  the  enjoyment,  or  at  least  ostentation  of 
immense  riches,  the  ancient  monastic  orders  had  forfeited  much 
of  the  public  esteem. |  Austere  principles  as  to  the  obligtation  of 
evangelical  poverty  were  inculcated  by  the  numerous  sectaries  of 
liiat  age,  and  eagerly  received  by  the  people,  already  much 
alienated  from  an  established  hierarchy.  No  means  appeared  so 
efficacious  to  counteract  this  effect,  as  the  institution  of  religious 
KKii^es^  strictly  debarred  from  the  insidious  temptations  of  wealth* 
Upon  this  J)rinciple  were  founded  the  orders  of  Mendicant  Friars, 
incapable,  by  the  rules  of  their  foundation,  of  possessing  estates^ 
and  maintained  only  by  alms  and  pious  remunerations.  Of  these 
die  two  most  celebrated  were  formed  by  St.  Dominic  and  St. 
f  rancis  of  Assisa,  and  established  by  the  authority  of  Honorius  III. 

*  If  I  understand  a  bull  of  (jregory  Xltr.,  made   scientifically;    the   proper  mode   ot 

prefixed  to  Us  recension  of  (he  cabon  law,  reference  is  to  the  first  word;  brut  the  book 

ne  conlinn^  the  rubrics  or  glosses  along  with  and  title  are  ratlier  more  convenient ;  and 

the  text ;  but  I  cannot  speak  with  certainty  there  are  not  rhanji/  readers  in  England  >¥h(> 

as  to  his  meaning.  will  detect  this  impropriety. 

f  For  the  canon  hw,  I  have  consulted,  J  It   would   be   easy   to  brin^  evidence 

besides  the  Corpus  Juris  Canonici  ^  Tira-  from  the  writings  of  every  successive  centdry 

boschiy  Storia  della  Litteraturai  t.  iv.  and  v. ;  to  the  general  viciousness  of  the  regular 

Giannoiie,  1.  xiv.  c.  3. ;  1.  xix.  c.  3.;  1.  xxii.  cier^,  whose  memory  it  is  sometimes  the 

c.  8.     Fleur>',  Institutions  au  Droit  Eccl6-  fashion  to  treat  with  respect.     See  piarticu<* 

aiastique,  t.  i.  p.  10.  and  5"^  Discours  sur  larly    Muratori,    Dissert.   65.  and   Fleury^ 

THistoire  Eccles.  Duck,  DelJsu  Juris  Civi-  8"*   Disceiira.     The    latter    observes  that 

lis,  1.  i.  c.  8.    Schmidt,  t.  iv.  p.  39.    F.  Paul,  their  great  M*ealth  was  the  cause  of  thii 

Xi'eatise  of  Benefices,  c.  31.    I  fear  that  relaxation  in  discipline, 
my  few  citations  from  the  canon  law  are  not 
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k  1216  and  1033.    These  great  refenners,  who  have  produced  so  CHAP. 
eiLtraordiiiar^r  a&  eflSsct  upon  mankind)  were  of  very  different  cha- 


racters; the  one,  active.*  and  ferocious,  had  taken  a  prominent  part  ^cc^. 
in  the  crusade  againet  the  unfortunate  Albigeois,  and  was  among  the 
£ant  who  bore  the  terrible  name  of  inquisitor ;  w-hile  the  other,  a 
bannksB  enthusiast,  pious  and  sincere,  but  hardly  of  sane  mind,  was 
much  rather  accessary  to  the  intellectual  than  to  the  moral  degrada^ 
tiion  of  his  species.  Various  other  mendicant  orders  were  instituted 
in  the  thirteenth  century ;  but  most  of  them  were  soon  suppressed, 
and  besides  the  two  principal,  none  remain  but  the  Augustins  and 
the  Carmelites.*  » 

These  new  preachers  were  received  wilii  astonishing  approbation 
by  the  laity,  whose  religious  zeal  usually  depends  a  good  deal  upon 
theHT  opinion  of  sincetity  and  disinterestedness  in  their  pastors.  And 
thft/porogfeto  (^  the  Dominican  and  Franciscan  friars  in  the  thirteenth 
cemmry  bears  a  remarkable  analogy  to  that  of  our  English  Method 
discs.  Not  deviadng  foom  tlie  fpith  of  the  church,  but  professing 
rattier  to  teach  it  in  greiiA:er  purity,  and  to  observe  her  ordinancei 
wiA  greater  mgulavity,  while  they  impui:ed  snpineness  and  corrupt 
tion:  tO'  the  secular  cfergy,  they  drew  round  th^ir  sermons  a  multitude 
^'isiidh  Jisteners  as  in  all  ages  are  attracted  by  'similar  meanis. 
They  ^pt^axttised  all  the  stratagems  of  itinerancy,  preaching  in  pubfttJ 
streets,  and  administering  the  communion  on  a  portable  altar^ 
Thirty  years  after  their  institution,  an  historian  complains  that  the 
parish  churches  were  deserted,  that  none  confessed  except  to  these 
fnars,  in  short,  that  the  regular  discipline  was  subverted.-f  Thisun- 
controuled  privilege  of  performing  sacerdotal  functions,  which  their 
modem  antitypes  assume  for  themselves,  was  conceded  to  the  men-* 
dicant  orders  by  the  favour  of  Rome.  Aware  of  the  powerful  sup- 
port they  might  jeccdve  in  turn,  the  poQtifb  of  the  thirteenth  century 
accumulated  benefits  upon  the  disciples  of  Francis  and  Dominic; 

•   Mb^efan's     Ecclesiastical     History.         t  l^futt.  Paris,  p.  607. 
Fleury,  8**  Discours.    Crevier,  Histoire  de  ' 

llJmversit^  de  Paris,  t.  i.  p.  318. 

ic2 


gg  HISTORY  AND  GOVERNMENTS  OF  EUROPE 

CHAP.  The  J  were  exempted  from  episcopal  authority ;  they  were  permitted 
v,^,^  to  preach  or  hear  confessions  without  leave  of  the  ordinary,*  to 
powm!  ^^^^P*  ^^  legacies,  and  to  inter  in  their  churches.  Such  privileges 
could  not  be  granted  without  resistance  from  the  other  clei^gy ;  the 
bishops  remonstrated,  the  university  of  Paris  maintained  a  strenuous 
opposition;  but  their  reluctance  served  only  to  protract  the  final 
decision.  Boniface  VIII.  appears  to  have  peremptorily  established 
the  privileges  and  immunities  of  the  mendicant  orders  in  1295.'t* 

It  was  naturally  to  be  expected,  that  the  objects  of  such  extensive 
favours  would  repay  their  benefactors  by  a  more  than  usual  obse- 
quiousness and  alacrity  in  their  service.  Accordingly,  the  Domini- 
cans and  Franciscans  vied  with  each  other  in  magnifying  the  papal 
supremacy.  Many  of  these  monks  became  eminent  in  canon  law 
and  scholastic  theology.  The  great  lawgiver  of  the  schools,  Thomas 
Aquinas,  whose  opinions  the  Dominicans  especially  treat  as  almost 
infallible,  went  into  the  exaggerated  principles  of  his  age  in  favour  of 
the  see  of  Rome.iJ:  And  as  the  professors  of  those  sciences  took 
nearly  all  the  learning  and  logic  of  the  times  to  their  own  share,  it 
was  hardly  possible  to  repel  their  arguments  by  any  direct  reasoning. 
But  this  partiality  of  the  new  nwnastic  orders  to  the  popes  must 
chiefly  be  understood  to  apply  to  the  thirteenth  century,  circum- 
stances occurring  in  the  next,  which  gave  in  some  degree  a  different 
complexion  to  their  dispositions  in  respect  of  the  Holy  See. 
^''^^uo^       ^^  should  not  overlook^  among  the  causes  that  coatributed  to  the 

of  marriage.  . 

*  Another  reason  for  preferring  the  friars  is  quities  of  Oxford,  voHi.  p.  5761.480;  (Gutch's 

given  by  Archbishop  Peckham  ;  quoniam  ca^  edition.) 

siis  episcopates  reservati  episcopis  ab  homine,  %.  It  was  maintained  by  the  enemies  of  th^ 

ve\  a  jure,  communiter  a  Denm  timentibns  mendicants,  especially  William  St.  Amour, 

episcopis  ipsis   fratribus  committuntur,  et  that  the  pope  could  not  give  them  a  privilege 

non  presbyteris,  quorum  simplicitas  non  suffi-  to  preach  or  perform  the  other  duties  of  the 

eit  aim  dirigendis,   Wilkins,  Concilia,  t.  ii.  parish  priests.    Thomas  Aquinat  aneweftd^ 

p.  169*  that  a  bishop,  mijgkt  perform  any  spiritual 

+  Crevi^r,  Hist,  de  rUniversit6  rfe  Paris,  function  withm  his  diocese,  or  commit  the 

t.  u  et  t.  ii.  passim.  Fleury,  ubi  supra.  Hist,  charge  ta  another  instead,  asd  that  the  pope, 

du  Droit  Eccl^siastique  Fran$oiSj^<  t.  i.  p.  bein^  tathe  whole  church,  what  a  bishop  is 

394.396.446.   Collier's  Ecclesiastical  His-  to  his  diocese,  mi^ht  do  the  same  every 

tory,  vol.  i.  p.  437-  448. 452.  •  Wood's  Anti-  where.     Crevier,  1. 1.  p.  474. 
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^ofSinkMi  of  the  popee,  thek  prerogatiye  of  dispensing  with  ecclesias-  CHAP, 
ttcal  orilk)9A<ce8w  .  Ilhe  nKMtt  remarkable  exercise  of  this  was  as  to  the  J!3L/ 
ca)K»pk5alimpedHT>eB(t»ofn»tittmQipy..  Such  strictness  as.  is  prescribed  ^^^- 

'  PO  W£R» 

b^,  the  Cbri^tian  reUgioa  with  respect  to  divorce  was  very  unpalatable 
to  the  barbarous  natioos.  They  in  fact  paid  it  little  regard  ;  under 
the  Merovingiaa  dynasty,  even  private  men  put  away  their  wives  at 
pleasure."*^  In  many. capitularies  of  Charlemagne,  we  find  evidence 
of  the  prevailing  licence  of  repudiatioa  and  even  polygamiy .-f*  The 
principles  which  the  church  inculcated  were  in  appearance  the  Ytry 
reverse  of  this  laxity;  yet  they  led  indirectly  to  the  sameefifect. 
Marriages  were  forbidden,  not  merely  within  the  Umits  which  nature, 
Qf;  those  inveterate  associations  which  we  call  nature,  have  rendeoed 
saer^^  but  as  far  as  the  seventh  degiee  of  collateral  consanguiaity, 
computed  from  a  common  ancestor4  Not  only  was  ,affinity,  or 
ngjationship  by. marriage,  put  upon  the  same  footing  as  that  hy 
blood;  but  a  fantastical  connexion,  caUed  spiritual.. 9^ity,  waa 
kkVffxVd^  in  order  to  prohibit  marriage  between  a  sponrar  and  god-» 
ohild*  An  union,  however  innqcently  contracted,  between  parties 
tbvft  oioGumsftanced  mi^t  at  any  time  be  dissolved,  and  their  imh^ 
sequent  cohabitation  forb*dden ;  though  their  children,  I  beUeve,  m 
caasfttwh^r^tfajere  had  been  no  knowledge  of  the  impediment,  were 
not  illegitimate.    One  readily  apprehends  the  facilities  of  abuse  to 

f  Marculfi  Foiviulse^  l.ii.  g.  SO.  contradicted  by  other  passages  in  the  CapU 
'  t  Although  a  man  might  not  marry  again^  tularies. 
.  vheo  his  w&  had  taken  the  veil^he  was  per-  ^  %  See  the  canonical  computation  expladnedl 
mitted  to  do  so,  if  she  was  infected  with  the  in  St.  Marc,  t  iii.  p.  376.  Abo  in  Black- 
leprosy.  Compare  Capitularia  Pippini,  A.D.  stone's  Law  Tracts,  Treatise  on  Consangui- 
762  and  755.  If  a  woman  conspired  to  nity.  In  the  eleventh  century,  an  opinion 
murder  her  husband  he  might  re-marry.  Id.  b^an  to  gain  ground  in  Italy,  that  third 
A  J).  75$.  A  large  proportion  of  Pepin's  cousins  m^t  marry,  bein^;  in  the  seventh 
laws  relate  to  incestuous  connexions  and  di-  degree  accordiug  to  the  civil  law.  Peter 
yorces.  One  of  Charlem3gne  seems  to  im-  Damian,  a  passionate  abettor  of  Hildebrapd 
ply,  that  polygamy  vms  not  unknown  even  and  his  maxinu,  treats  this  with  horroi^and  , 
a«K9ig.pri6ats.  Si  sacerdqtes  plures  uxores  calls  it  an  heresy.  Fleury,  t.  xiii.  p.  152. 
habuerint,  sacerdotio  priventur ;  miia  ssscu^  St^  Marc,  ubi  supra.  This  opinion  was 
faribus  deteriores  sunt.  Capitul.  A  J).  769^  supported  by  a  reference  to  the  Institutes  o£ 
This  se^ms  to  imply  that  their  marriage  with  Justinian;  a  proof,  among  several  others, 
one  was  allov^le,  which  nevertheleis  ia  how  much  earlier  that  book  was  known  theo^ 

ia  vulgarly  suppos^. 
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CHAP,  which  all  this  led ;  and  history  is  full  of  dissolutions  of  marriage^ 
,J^^^  obtained  by  fickle  passion  or  cold-hearted  ambition,  to  which  the 
ECCLE6.  church  has  not  scrupled  to  pander  on' some  suggestion  of  relation^ 
ship.  It  is  so  difficult  to  conceive,  I  do  not  say  any  reasoning,  but 
any  honest  superstition,  which  could  have  produced  these  monstrous 
regulations,  that  I  was  at  first  inclined  to  suppose  them  designed  to 
give,  by  a  side  wind,  that  facility  of  divorce  which  a  licentious  people 
demanded,  but  the  church  could  not  avowedly  grant.  *  This  refine-»' 
ment  would  however  be  unsupported  by  facts.  The  prohibition  ig 
very  ancient,  and  was  really  derived  from  the  ascetic  temper  which 
introduced  so  many  other  absurdities.*  It  was  not  until  the  time  of 
Inaocent  III.  that  either  this,  or  any  other  established  rules  of  disci-^ 
pline  were  supposed  liable  to  arbitrary  dispensation ;  at  least  the 
stricter  churchmen  had  always  denied  that  the  pope  could  infringe 
canons,  nor  had  be  asserted  any  right  to  do  so.-f-  But  Innocent  laid 
down  as  a  Qiaxim,  that  out  of  the  plenitude  of  his  power,  he  might 
lawfully  dispense  with  the  law;  and  accordingly  granted,  atnong 
ether  instances  of  this  prerogative,  dispensations  from  impediments 
of  marriage  to  the  emperor  Otho  IV.:|:  Similar  indulgences  were 
given  by  his  successors,  though  they  did  not  become  usual  for  some 
ages;  The  fourth  Lateran  Council  in  1215  removed  a  great  part  of 
the  restraint,  by  permitting  marriages  beyond  the  fourth  degree,  of 
what  we  call  third  cousins ;%  and  dispensations  have  been  made 
more  easy,  when  it  was  discovered  that  they  might  be  converted 
into  a  source  of  profit.  They  served  a  more  important  purpose  by 
rendering  it  necessary  for  the  princes  of  Europe,  who  seldom  could 

♦  Gregory  I.  pronounces  matrimony  to  not  prospectively  to  authorize  a  breach  of 

be  milawKil  as  fiEor  as  the  seventh  degree ;  and  discipline.     Gratian  asserts  that  the  pope  is 

even,  if  I  understand  his  meaning,  as  long  as  not  bound  by  the  canons  ;  in  which  Fleury 

any  relatioasfaip  could  be  traced;    which  observes,  he  goes  beyond  the  False  Decretals. 

,    seems  to  have  been  the  maxim  of  strict  theo-  SeptiimeDiscours,p.  ^91* 

logianSy  though  not  absolutely  enforced.  Du         %  Secundiim  plenitudinem  potestatis  de 

Cuige^  V.  Generatio.    Fleury,  Hist.  Eccl^s.  jure  possumus  supra  jus  dispensare.  Schmidt, 

t*  ix.  p.  9 1 1  •  t.  iv.  p.  €35. 

t  De  Marca^  I.  iii.  cc.  7.  B.  U.    Schmidt,         §  Fleury,  Instttutiotts  au  Droit  Eccl^sia^- 

Vw.  p.  ^tS6.    Dispensations  were  originally  tique,  t.  i.  p.  296. 
granted  ouly  as  to  canonieal  penances,  but 
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mmttj  iDtD  mi6  mother's  Iiouks  whfaout  transgreBsiiig  tlie  canoniGal  CH  A*P« 
Hmits,  to  keep  on  good  terms  with  the  court  of  Rome,  which,  in 


sevnvl  instances  diat  harre  been  mcnitkmed^  fuhninated  its  censmes  ^£^^ 
ngaiittt  sovereigns  who  lived  without  permission  in  what  was  consi^ 
doed  an  incestuous  union. 

The  dispensing  power  of  the  popes  was  exerted  in  several  cases  of  Dispm^ 
a  tnnporal  nature,  particularly  in  ^  legitimation  of  children,  for  proiDterj 
purposes  even  of  succession.  Th«  Innocent  III.  claimed  as  an  indi- 
lect  consequciice  of  his  right  to  ronove  tin;  canonical  iropedimmit 
which  bastardy  ofined  to  tndiiution ;  since  it  would  be  monstrous, 
be  says,  that  one  who  is  legitimate  for  spiritual  functiais,  should  con-  , 
tinue  otherwise  in  any  civil  matter.^  But  the  most  important  and 
mi8chievoii&  species  of  dispensations  was  from  the  observance  of  pro^ 
misscvy  oaths.  Two  principles  are  laid  down  in  the  decretab ;  that 
ta  oath  disadvantageous  to  the  church  is  not  binding ;  and  that  one 
extorted  by  force  was  of  sUght  obligation,  and  migbt  be  annuiled  by 
ecdesiastical  audiority .*f*  As  the  first  of  these  maxims  gave  the  most 
nnlimiled  privil^e  to  the  popei  (tf  breaking  all  foidi  of  treaties  which 
thwarted  thdr  interest  or  pas^on,  a  privilege  which  they  continualiy 
eK€i^dsed[4  bo  the  second  wnb  equally  convenient  to  princes,  "weary 
^f  ^dbserving  engagemdxts  toi^^ards  their  subjects  or  their  netghbomn* 

*  Decretal.  1.  iv.  tit.  !?•  c.  13.  garj  break  his  ti^eaty  with  Amurath  It.)  ab-> 

t  JuntmeDtum  contra  utilitatem  ecclesias-  solves  hhn  from  this  {yromise,  on  the  express 

licAnpnralii^ttim  noo  tenet.  Decrelsl.  I.  ii»  t«t.  ground  that  n  treMj  disadvanlageaus  lo  tht 

£4.  c.  £7-  et  Sext.  1.  i.  tit.  J 1 ..  c.  1.    A  jura-  church  ought  not  to  be  kept.     Sismondi^  t* 

aienlo  per  metinn  evtcnrto  ecclesia  aelet  ab-  ix.  p.  106.    The  dmrch,  in  ttat  age,  M«i 

«olvere,  et  ejus  traiisgressores,  ut  peccantes  synonymous  with   the   papal   territories  in 

dfortabter  non  punientor.    Eodem  lib.  et  tit.  Italy. 

<.  \5.  The  whole  of  this  title  in  the  decretals  It  was  in   conformity  to  this  sweeping 

upon  oadis  seems  to  have  given  the  first  principle  of  ecclesiastical  nt^ty,  that  Urban 

opening  to  the  lax  casuistry  of  sncceednig  Vl.  made  the  following  solemn  ind  general 

dedan^on  against  keying  faith  with  faeM>» 


{{:  Take  one  instance  out  of  many. — Picci*     tics.  Attendentes  qnod  hiijusmodt  oonCoBdem* 
ninoy  the  famous  coodottiere  of  tb^  filbeenth     tiones^coHigatiaDesi  et  ligta  seu  < 


cen^uEy,  had  promised  not  to  attadL  Francis  focte  cum  bujuamodi  haereticis  seu  sckisraa^ 

Sforza,  at  that  time  engaged  against  the  popei.  ticis,  postijuam  tales  effeoti  enmt,  sunt  leme* 

Eogenius  IV.^the  same  excellent  person  who  runxBf  illicitfle^  et  ipso  jare  uuIUb,  (etai  forte 

had  aimiMed  the  compactate  widi  the  Hua*  ante  ipsonni  latpanm  in  scUsoh^  aeu  hssreaitt 

sites,  releasing  diose  who  had  sworn  to  them,,  kntn,  aeu  fiictsd  fuissent,)  etiam  si  fomntjanip 

and  5vbo  afteraards  made  the  Jung  of  Huiib>  mento  vd  fide  datl^  finnat*^  ant  i 
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CHAP.  They  reclaimed  with  a  bad  grace  against  the  absolution  of  their 
y^^^  people  from  allegiance  by  an  authority  to  which  they  did  not  scruple 
powm    *^  repair  in  order  to  bolster  up  their  own  perjuries.     Thus  Edward  I. 
the  strenuous  asserter  of  his  temporal  rights,  and  one  of  the  first  who 
opposed  a  barrier  to  the  encroachments  of  the  clergy,  sought  at  the 
hands  of  Clement  V.  a  dispensation  from  his  oath  to  observe  the 
great  statute  against  arbitrary  taxation. 
Encroach-        lu  all  thc  carlicr  stages  of  papal  dominion,  the  supreme  head  of 
popesonthe  thc  church  had  been  her  guardian  and  protector;  and  this  beneficent 
cicctionj.     character  appeared  to  receive  its  consummation  in  the  result  of  that 
arduous  struggle  which  restored  the  ancient  practice  of  free  election 
to  ecclesiastical  dignities.     Not  long  however  after  this  triumph  had 
been  obtained,  the  popes  began  by  Uttle  and  little  to  interfere  with 
the  regular  constitution.     Their  first  step  was  conformable  indeed  to 
,   the  prevaihng  system  of  spiritual  independency.     By  the  concordat 
of  Caliztus,  it  appears  that  the  decision  of  contested  elections  was 
reserved  to  the  emperor,  assisted  by  the  metropolitan  and  sufiragans. 
In  a  few  cases  during  the  twelfth  century,  this  imperial  prerogative 
was  exercised,  though  not  altogether  undisputed.*     But  it  was  con- 
sonant to  the  prejudices  of  that  age  to  deem  the  supreme  pontiff  a 
more  natural  judge,  as  in  other  cases  of  appe^.     The  point  was  early 
settled  in  England,  where  a  doubtful  election  to  the  archbishopric  of 
York,  under  Stephen,  was  referred  to  Rome,  and  there  kept  five 
years  in  litigation.-f    Otho  IV.  surrendered  this  among  other  rights 
of  the  empire  to  Innocent  III.  by  his  capitulation  4  and  from  that 

tione  apo8tolic&  vel  qu&cunque  firmitate  ali&  *  Schmidt,  t.  Hi.  p.  209.;  t.  iv.  p.  149. 

Toboratsei   postquam  tales,  ut  prsemittitur.  According  to  the  concordat,  elections  ought 

sunt  effect!.     Rymer,  t.  vii.  p.  35^.  to  be  made  in  the  presence  of  the  emperor, 

Itwas  of  little  consequence  that  all  divines  or  his  officers ;  but  the  chapters  contrived  to 

and  sound  interpreters  of  canon  law  mamtain  exclude  them  by  degrees,  though  not  perhaps 

Aat  the  pope  cannot  dispense  widi  the  divine  till  the  thirteenth  century.  Compare  Schmidt, 

or  moral  law,  as  De  Marca  tells  us,  1.  iii.  c.  t.  iii.  p.  296* ;  t.  iv.  p.  146. 

•15.  though  he  admits  that  others  of  less  sound  f  Henry *s  Hist,  of  England,  vol.  v.  p.  324. 

judgement  assert  the  contrary ;  as  was  com-  Lyttleton*s  Henry  H.  vol.  i.  p.  356. 

mon  enough,  I  believe,  among  the  Jesuits  at  j:  Schmidt,  t.  iv.  p.  149*     One  of  these 

the  beginning  of  the  seventeenth  century,  was  the  spolium,  or  moveable  estate  of  a 

His  power  of  interpreting  the  law  was  of  bishop,  which  the  emperor  was  used  to  seize 

itself  a  privilege  of  dispensing  with  it.  upon  his  decease,  p.  154.    It  was  certainly 
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pontificate  the  papal  jurisdiction  over  such  controversies  became  CHAP, 
thoroughly  recognised.     Bat  the  real  aim  of  Innocent,  and  perhaps  n.^^^^ 
of  some  of  his  predeorasors,  was  to  dispose  of  bishoprics,  under  pre-  ^c*-^- 
text  'of  determining  contests,  as  a  matter  of  patronage.     So  many  And  on 
rules  were  established,  so  many  formalities  req[uired  by  their  consti-  USS!!^.  ^ 
tutions,  incorporated  afterwards  into  the  canon  law,  that  the  court  of 
Rome  might  easily  find  means  of  annulling  what  had  been  done  by 
the  chapter,  and  bestowing  the  see  on  a  favourite  candidate.*     The 
popes  soon  assumed  not  only  a  right  of  decision,  but  of  devolution  ; 
that  is,  of  supplying  the  want  of  election,  or  the  unfitness  of  the 
fleeted,  by  a  nomination  of  their  own.-f'    Thus  Archbishop  Langton, 
if  not  absolutely  nominated,  was  at  least  chosen  in  an  invaUd  and 
co(Bpulsory  manner,  by  the  order  of  Innocent  III. ;  as  we  may  read 
IB  our  English  historians.     And  several  succeeding  archbishops  of 
Canterbury  equally  owed  their  promotion  to  the  papal  prerogative. 
Some  instances  of  the  same  kind  occurred  in  Germany,  and  it 
became  the  constant  practice  in  Naples.^ 

While  the  popes  were  thus  artfully  depriving  thfe  chapters  of  their  M«idati. 
right  of  election  to  bishoprics,  they  interfered  in  a  more  arbitrary  man- 
ner with  the  collation  of  inferior  benefices.  This  began,  though  in 
so  i];L9eiisible  a  manner  as  to  deserve  no  notice  but  for  its  conse^* 
quences,  with  Adrian  IV.,  who  requested  some  bishops  to  confer  the 
next  benefice  that  should  become  vacant  on  a  particular  clerk.^ 
Alexander  III.  used  to  sohcit  similar  favours.||  These  recommen- 
datory letters  were  called  mandats.    But  though  such  requests  grew 

ft  very  leonine  prerogative ;  but  the  popes  di^us  in  ordinibus  scienti&  vel  state,  etfuit 

did  not  fail  at  a  subsequent  time  to  claim  it  scienter  electus,  electus  a  mioori  parte,  si  est 

for  themselves.  Fleury,  Institutions  au  Droit,  dignus,  confirmabitur. 

t.  i.  p.  425.  Lenfant,  Concile  de  Constance,         A  person  canonically  disqualified  when 

t  ii.  p.  130.  presented  to  the  pope  for  confirpiation  wa« 

,   *  JF.  Paul,  c.  30.     Schmidt,  t.  iv.  p.  177.  said  to  he  postulattis,  not  electus. 

(247.  t  Giannone,  1.  xiv.  c.  6. ;  1.  m.  c,  5.  ^ 

f  Thus  we  find  it  expressed,  as  captiously         |  St.  Marc,  t.  v.  p.  41.    Art  de  verifier 

as  words  could  be  devised,  in  the  decretals,  les  Dates,  (;•  i.  p.  288.     Encyclop6die,  Art 

1.  i.  tit.  6.  c.  22.  Electus  a  majori  et  saniori  Mandats. 
parte  capituli^  si  est,  et  erat  idoneus  tempore         |  Schmidt^  t«  iv.  p.23(^ 
electiotus,  confirmabitur :  si  autem  erit  in- 

VOL.  II.  I. 
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CHAP,  more  frequent  than  was  acceptable  to  patrons,  they  were  preferred 
s,^.^  in  moderate  language,  and  could  not  decently  be  refused  to  tlie 

power'  ^P^stohc  chair.  Even  Innocent  III.  seems  in  general  to  be  aware 
that  he  is  not  asserting  a  right ;  though  in  one  instance  I  have 
observed  his  violent  temper  break  out  against  the  chapter  of  Poitiers, 
who  had  made  some  demur  to  the  appointment  of  his  clerk,  and 
whom  he  threatens  with  excommunication  and  interdict.*  But,  as 
we  find  in  the  history  of  all  usurping  governments,  time  changes 
anomaly  into  system,  and  injury  into  right ;  examples  beget  custom, 
and  custom  ripens  into  law  ;  and  the  doubtful  precedent  of  one  gene- 
ration becomes  the  fundamental  maxim  of  another.  Honorius  III. 
requested  that  two  prebends  in  every  church  might  be  reserved  for 
the  holy  see;  but  neither  the  bishops  of  France  nor  England,  to 
whom  he  preferred  this  petition,  were  induced  to  comply  with  it.*f 
Gregory  IX.  pretended  to  act  generously  in  limiting  himself  to  a 
single  expectative,  or  letter  directing  a  particular  clerk  to  be  provi- 
ded with  a  benefice,  in  every  church. J.  But  his  practice  went  much 
farther.  No  country  was  so  intolerably  treated  by  this  pope  and  his 
successors  as  England,  throughout  the  ignominious  reign  of  Henry 
III.  Her  church  seemed  to  have  been  so  richly  endowed  only  as 
the  free  pasture  of  Italian  priests,  who  were  placed,  by  the  manda- 
tory letters  of  Gregory  IX.  and  Innocent  IV.  in  all  the  best  benefices. 
If  we  may  trust  a  solemn  remonstrance  in  the  name  of  the  whole 
nation,  they  drew  from  England,  in  the  middle  of  the  thirteenth  cen- 
tury, sixty  or  seventy  thousand  marks  every  year ;  a  sum  far  exceed- 
ing the  royal  revenue.^  This  was  asserted  by  the  Enghsli  envoys  at 
the  council  erf  Lyons.  But  the  remedy  was  not  to  be  sought  in  re- 
monstrances to  the  court  of  Rome,  which  exulted  in  the  success  of 
its  encroachments,  ^here  was  no  defect  of  spirit  in  the  nation  to 
oppose  a  more  adequate  resistance ;  but  the  individual  upon  the 
throne  sacrificed  the  public  interest  sometimes  through  habitual  timi- 

*  Innocent.  III.  Opera^  p.  502.  J  F.  Paul  on  Benefices,  c.  30. 

t  Matt.  Paris,  p.  276.    De  Marca,  1.  iv.         |  M.  Paris,  p.  579-  740. 
c.  9. 
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dity,  sometimes  through  silly  ambition.  If  England  however  suffered  CHAP. 
m6re  remarkably,  yet  other  countries  were  far  from  being  untouched,  v^^^ 
A  German  writer  about  the  beginning  of  the  fourteenth  century  |g^; 
mentions  a  cathedral,  where  out  of  about  thirty-five  vacancies  of  pre- 
bends that  had  occurred  within  twenty  years,  the  regular  patron 
had  filled  only  two.*  The  case  was  not  very  different  in  France, 
where  the  continual  usurpations  of  the  popes  are  said  to  have  pro^ 
duced  the  celebrated  Pragmatic  Sanction  of  St.  Louis.  This  edict, 
which  is  DOt  of  undisputed  authority,  contains  three  important  pro^- 
visions ;  namely,  that  all  prelates  and  other  patrons  shall  enjoy  theii' 
full  rights  as  to  the  collation  of  benefices,  according  to  the  canons ; 
that  churches  shall  possess  freely  their  rights  of  election  ;  and  that  no 
fax  or  pecuniary  exaction  shall  be  levied  by  the  pope,  without  con- 
sent of  the  king,  and  of  the  national  church.-f-  We  do  not  find, 
however,  that  the  French  goveinment  acted  up  to  the  spirit  of  this 
ordinance,  if  it  be  genuine ;  and  the  holy  sec  continued  to  invade 
flie  rights  of  conation  with  less  ceremony  than  they  had  hitherto 
used.  Clement  IV.  published  a  bull  in  1266,  which,  after  asserting 
an  absolute  prerogative  of  the  supreme  pontiff  to  dispose  of  all  pre- 
ferments, whether  vacant  or  in  reversion,  confines  itself  in  the  enact-- 
ing  words  to  the  reservation  of  such  benefices  as  belong  to  persoiis 
dying  at  Rome  (vacantes  in  curiA.)$  These  had  for  some  time  been 
reckoned  as  a  part  of  the  pope's  special  patronage ;  and  their  num-f 
ber,  when  zdl  causes  of  importance  were  drawn  to  his  tribunal,  tvhen 
metropolitans  were  compelled  to  seek  their  pallium  in  person,  and 

*  Schmidt,  t.  vi.  p.  104.  t.  i.  p.  SSS.  cteai*^  up  att  difBctilties  as  to  itt 

t  OrdooBtnces  4e6  Beit  d^  Ttmc^,  t.  i,  ^miiaeneM.    In  hct,  boweivier,  A^  PragMtH 

p.  97.  There  are  several  material  ol:pections  tic  Sanction  of  St.  Louis  stands  by  itself,  and 

lo  the  aittben^itj  at  lias  edict,  and  la  pafti*  caii  onlj  be  considered  as  U.  protestatiofl 

cular  that  we  do  not  find  the  king  to  have  against  sibuses  which  it  was  still  impossible 

Itad  any  previous  differences  with  the  see  of  to  suppress. 

Rome ;  00  the  contrary  he  was  just  indebted         J  Sext.  Decretal.  1.  iii.  t.  iv.  c.  £.  F.  Paul, 

to  Clement  1V«  for  be^stowii^  the  crown  of  on  Benefices,  c*  35.    This  writer  fliinks  the 

Naples  on  his  brother  the  count  of  Provence,  privilege  of  nominating  benefices  vacant  in 

Velly  has  defended  it.  Hist,  de  France,  t  vi.  curiA  to  have  been  among  the  first  claimed 

p.  57*  and  in  the  opinion  of  the  learned  $e-  by  the  popes,  even  before  the  usage  of  man- 

nedictine  editors  of  L'Art  de  verifier  les  Dates,  dats.  c.  30. 

l2 
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CHAP,  even,  by  a  recent  constitution,  exempt  abbots  to  repair  to  Rome 

s,^.,^    for  confirmation,*  not  to  mention  the  multitude  who  flocked  thither 

EccLEs.    as  mere   courtiers   and  hunters   after  promotion,  must  have   been 

POWER. 

very  considerable.  Boniface  VIII.  repeated  this  law  of  Clement 
IV.  in  a  still  more  positive  tone  ;-f-  and  Clement  V.  laid  down  as  a 
maxim,  that  the  pope  might  freely  bestow,  as  universal  patron,  all 
ecclesiastical  benefices.];  In  order  to  render  these  tenable  by  their 
Italian  courtiers,  the  canons  against  pluralities  and  non-residence 
were  dispensed  with  ;  so  that  individuals  were  said  to  have  accumu- 
lated fifty  or  sixty  preferments.^  It  was  a  consequence  from  this 
Proiririons,  extravagant  principle,  that  the  pope  might  prevent  the  ordinary  col- 
*^c-  lator  upon  a  vacancy ;  and  as  this  could  seldom  be  done  with  suflS- 

cient  expedition  in  places  remote  from  his  court,  that  he  might  make 
reversionary  grants  during  the  life  of  an  incumbent,  or  reserve  certain 
benefices  specifically  for  his  own  nomination. 
Papal  taxa-  Thc  pcrsous  as  wpll  Rs  cstatcs  of  ecclesiastics  were  secure  from 
SSrgj.  ^'*  arbitrary  taxation,  in  all  the  kingdoms  founded  upon  the  ruins  of  the 
empire,  both  by  the  common  liberties  of  freemen,  and  more  particu- 
larly by  their  own  immunities  and  the  horror  of  sacrilege.  ||  Such 
at  least  was  their  legal  security,  whatever  violence  might  occasionally 
be  practised  by  tyrannical  princes.  But  this  exemption  was  com- 
pensated by  annual  donatives,  probably  to  a  large  amount,  which 
the  bishops  and  monasteries  were  accustomed,  and  as  it  were  com- 
pelled, to  make  to  their  sovereigns.f  They  were  subject  also,  gene- 
rally speaking,  to  the  feudal  services  and  prestations.  Henry  I.  is 
said  to  have  extorted  a  sum  of  money  from  the  English  church.** 
But  the  first  eminent  instance  of  a  general  tax  required  from  the 
clergy  was  the  famous  Saladine  tithe ;  a  tenth  of  all  moveable  estate, 
imposed  by  the  kings  of  France  and  England  upon  all  their  subjects, 

*  Matt.  Parb.  p,  817.  §  Id.  c.  33. 34.  35.  Schmidt,  t.ri.  p.  104. 

t  Sext.  DecrelaK  L  iii.  t.  iv.  c.  3.  He  ex-  ||  Muratori,  Dissert  70.     Schmidt,  t,  iii. 

tended  the  vacancy  in  curi&  to  all  places  p.  ^11. 

within  two  days  journey  of  the  papal  court.  %  Id.  ibid.  Du  Cange,  v.  Dona.. 

t  F.  PauL  c.  35.  **  Eadmer,  p.  83. 
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"wjth  the  consent  of  their  great  councils  of  prelates  and  barons,  to  CHAP, 
defray  the  expense  of  their  intended  crusade.     Yet  even  this  contri-   s,^^^ 
bution,  though  called  for  by  the  imminent  peril  of  the  Holy  Land  |g^^ 
after  the  capture  of  Jerusalem,  was  not  paid  without  reluctance ;  the 
clergy  doubtless  anticipating  the  future  extension  of  such  a  prece- 
dent.*    Many  years  had  not  elapsed,  when  a  new  demand  was  made 
upon  them,  but  from  a  different  quarter.     Innocent  III.  (the  name 
continually  recurs  when  we  trace  the  commencement  of  an  usurpa- 
tion) imposed  in  1199  upon  the  whole  church  a  tribute  of  one-fortieth 
of  moveable  esjtate,  to  be  paid  ,tp  his  own  collectors ;  but  strictly 
pledging  himself  that  the  money  should  only  be  applied  to  the  pur- 
poses of  a^  crusade.-f*     This  crusade  ended,  as  is  well  known,  in  the 
capture  of  Constantinople.     But  the  word  had  lost  much  of  its  origi* 
nal  meaning;  or  rather  that  meaning  had  been  extended  by  ambi- 
tion and  bigotry*     Gregory  IX.  preached  a  crusade  against  the 
emperor  Frederic^  in  a  quarrel  which  only  concerned  his  tempojal 
principality ;  and  the  church  of  England  was  taxed  by  his  authority 
to  carry  on  this  holy  war.  J    After  some  opposition  the  bishops  sub- 
mitted ;  and  from  that  time  no  bounds  were  set  to  the  rapacity  of 
papal  exactions*     The  usurers  of  Cahors  and  Lombardy,  residing  in 
London,  took  up  the  tirade  of  agency  for  the  pope ;  and  in  a  few 
years,  he  is  said,  partly  by  levies  of  money,  partly  by  the  revenues  of 
benefices,  to  have  plundered  the  kingdom  of  950,000  marks ;  a  sum 
equivalent,  I  think,  to  not  less  than  fift;een  milhons  sterling  at  pre- 


''^Schmidt^t.  iv.p.  212.  Lyttleton's  Henry  tincture  of  Greek  literature.  Matthew  Paris 

n.  vol.  ill.  p.  472.     Velly,  t.  iii.  p.  3 16.  gives  him  a  high  character,  which  he  deserved 

f  Innocent.  Opera,  p.  266.  for  his  learning  and  integrity ;  one  of  his 
.  %  M.  Paris,  p.  470.  It  was  hardly  pos-  commendations  is  for  keeping  a  good  table, 
sible  fcM*  the  clei^  to  make  any  effective  re-  But  Grosstete  appears  to  have  been  imbued 
tistance  to  the  pope,  without  unravelling  a  in  a  great  degree  with  the  spirit  of  his  age 
tissne  which  they  had  been  assiduously  weav-  as  to  ecclesiastical  power,  though  unwilling 
ing.  One  English  prelate  distinguished  to  yield  it  up  to  the  pope;  and  it  is  a  strange 
himself  in  diis  reign  by  his  strenuous  protes-r  thing  to  reckon  him  among  the  precursors  of 
tation  against  all  abuses  of  the  church.  This  the  Reformation.  M.  Paris,  p.  754.  Bering- 
was  Robert  Grosstete,  biahop  of  Lincoln,  ton's  Literary  History  of  the  Middle  Ages, 
who  died  m  1253,  the  most  learned  English-  p.  378. 
man  of  his  time,  and  the  first  who  had  any 
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CHAP,  sent  Innocent  IV.,  during  whose  pontificate  the  tyranny  of  Rome, 
^^^^  if  we  consider  her  temporal  and  spiritual  usurpations  together, 
KccLEs.  reached  perhaps  its  zenith,  hit  upon  the  device  of  ordering  the 
EngHsh  prelates  to  furnish  a  certain  number  of  men  at  arms  to  defend 
the  church  at  their  expense.  This  would  soon  have  been  commuted 
into  a  standing  escuage  in  stead  of  military  service.*  But  the  demand 
was  perhaps  not  complied  with,  and  we  do  not  find  it  repeated. 
Henry  III.'s  pusillanimity  would  not  permit  any  effectual  measures 
to  be  adopted ;  and  indeed  he  sometimes  shared  in  the  booty,  and 
was  indulged  with  the  produce  of  taxes  imposed  upon  his  own  clergy 
to  defray  the  costs  of  his  projected  war  against  Sicily .-j-  A  nobler 
example  was  set  by  the  kingdom  of  Scotland  :  Clement  IV.  having, 
in  1267,  granted  the  tithes  of  its  ecclesiastical  revenues  for  one  of  his 
mock  crusades.  King  Alexander  III.,  with  the  concurrence  of  the 
church,  stood  up  against  this  encroachment,  and  refused  the  legate 
permission  to  enter  his  dominions.  J  Taxation  of  the  clergy  was  not 
9o  outrageous  in  other  countries  ;  but  the  popes  granted  a  tithe  of 
benefices  to  St.  Louis  for  each  of  his  own  crusades,  and  also  for  the 
expedition  of  Charles  of  Anjou  against  Manfred.§  In  the  council 
of  Lyons  held  by  Gregory  X.  in  1274,  a  general  tax  of  the  same 
proportion  was  imposed  on  all  the  Latin  church,  for  the  pretended 
purpose  of  carrying  on  a  holy  war.|| 
Disaffection  Thcsc  gross  luvasious  of  ecclesiastical  property,  however  submis- 
court  of  ^  sively  endured,  produced  a  very  general  disaffection  towards  the 
court  of  Rome.  The  reproach  of  venality  and  avarice  was  not 
indeed  cast  for  the  first  time  upon  the  sovereign  pontiffs ;  but  it  had 


*  M.  Paris,  p.  613.     It  would  be  endless  of  English  ecclesiastical  hbtory  during  the 

to  multiply   proofs    from    Matthew  Paris,  reign  of  Henry  III.  may  be  collected  from 

which  indeed  occur  in  almost  every  page.  Henry,  and  still  better  from  Collier. 
His  laudable  zeal  against  papal  tyranny^  on         j:  Dalrymple's  Annals  of  Scotland,  vol.  i- 

which  some  protestant  writers  have  been  so  p.  17d- 

pleased  to  dwell,  was  a  little  stimulated  by         §  VeHy,  t.  iv.  p.  3^13. ;  t.  ▼.  p.  343. ;  t  n. 

personal  feelings  for  the  abbey  of  St.  Albans ;  p.  47* 

and  the  same  remark  is  probably  appHcabk         H  Idem,  t.  Ti.4».  SOB.     St.  Marc,  t.  vi/ 

to  his  love  of  civil  liberty.  p.  347* 

+  Rymer,  t.  i.  p.  599. 8cc.  The  substance 
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been  confined,  in  earlier  ages,  to  particular  instances,  not  affecting  CHAP, 
the  bulk  of  the  catholic  church.     But,  pillaged  upon  every  slight 


pretence,  without  law  and  without  redress,  the  clergy  came  to  regard  ^^^• 
their  once  patamal  monarch  as  an  arbitrary  oppressor.  All  writers 
of  the  thirteenth  and  following  centuries  complain  in  terms  of  un- 
measured indignation,  and  seem  almost  ready  to  reform  the  general 
abuses  of  the  church.  They  distinguished  however  clearly  enough 
between  the  abuses  which  oppressed  them  and  those  which  it  was 
their  interest  to  preserve,  nor  had  the  least  intention  of  waving  thdr 
own  immunities  and  authority.  But  thelaity  came  to  more  universal 
ccmchisions.  A  spirit  of  inveterate  hatred  grew  up  among  them, 
not  only  towards  the  papal  tyranny,  but  the  whole  system  of  eccle* 
siastical  independence.  The  rich  envied  and  longed  to  plunder  the 
estates  of  the  superior  clergy ;  the  poor  learned  from  the  Waldenses 
and  other  sectaries  to  deem  such  opulence  incompatible  with  the 
character  of  evangelical  ministers.  The  itinerant  minstrels  invented 
tales  to  satirize  vicious  priests,  which  a  predisposed  multitude  eagerly 
swallowed.  If  the  thirteenth  century  was  an  age  of  more  extrava- 
gant ecclesiastical  pretensions  than  any  which  had  preceded,  it  was 
certainly  one  in  which  the  disposition  to  resist  them  acquired  greater 
consistence. 

To  resist  had  indeed  become  strictly  necessary,  if  the  temporal  Progress  or 
governments  of  Christendom  would  occupy  any  better  station  than  ^j'^k. 
that  of  officers  to  the  hierarchy.  I  have  traced  already  the  first 
stage  of  that  ecclesiastical  jurisdiction,  which,  through  the  partial 
indulgence  of  sovereigns,  especially  Justinian  and  Chariemagne,  had 
become  nearly  independent  of  the  civil  magistrate.  Several  ages 
of  confusion  and  anarchy  ensued,  during  which  the  supreme  regal 
authority  was  literally  suspended  in  France,  and  not  much  respected 
in  some  other  countries.  It  is  natural  to  suppose,  that  ecclesiastical 
jurisdiction,  so  far  as  even  that  was  regarded  in  such  barbarous 
times,  would  be  esteemed  the  only  substitute  for  coercive  law,  and 
the  best  security  against  wrong.  But  I  am  not  aware  that  it  ex- 
tended itself  beyond  its  former  limits,  till  about  the  beginning  of  the 
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CHAP,  twelfth  century.  From  that  time  it  rapidly  encroached  upon  the 
v,,,,^  secular  tribunals,  and  seemed  to  threaten  the  usurpation  of  an  ex- 
powER  ^l"sive  supremacy  over  all  persons  and  causes.  The  bishops  gave 
the  tonsure  indiscriminately,  in  order  to  swell  the  list  of  their  sub- 
jects. This  sign  of  a  clerical  state,  though  below  the  lowest  of  their 
seven  degrees  of  ordination,  implying  no  spiritual  office,  conferred 
the  privileges  and  immnnities  of  the  profession  on  all  who  wore  an 
ecclesiastical  habit,  and  had  only  once  been  married.*  Orphans  and 
widows,  the  stranger  and  the  poor,  the  pilgrim  and  the  leper,  under 
the  appellation  of  persons  in  distress  (miserabiles  personae),  came 
within  the  peculiar  cognizance  and  protection  of  the  church ;  nor 
could  they  be  sued  before  any  lay  tribunal.  And  the  whole  body 
of  crusaders,  or  such  as  merely  took  the  vow  of  engaging  in  a  cru- 
sade, enjoyed  the  same  clerical  privileges. 

But  where  the  character  of  the  litigant  parties  could  not,  even 
with  this  large  construction,  be  brought  within  their  pale,  the  bishops 
found  a  pretext  for  their  jurisdiction  in  the  nature  of  the  dispute- 
Spiritual  causes  alone,  it  was  agreed,  could  appertain  to  the  spiritual 
tribunal.  But  the  word  was  indefinite  ;  and  according  to  the  inter- 
preters of  the  twelfth  century,  the  church  was  always  bound  to 
prevent  and  chastise  the  commission  of  sin.  By  this  sweeping 
maxim,  which  we  have  seen  Innocent  III.  apply  to  vindicate  his 
controul  over  national  quarrels,  the  common  differences  of  indivi- 
duals, which  generally  involve  some  charge  of  wilful  injury,  fell  into 
the  hands  of  a  religious  judge.  One  is  almost  surprized  to  find  that 
it  did  not  extend  more  universally,  and  might  praise  the  moderation 
of  the  church.     Real  actions,  or  suits  relating  to  the  property  of  land. 


*  Clerici  qui  cum  unicis   et  virgiuibus  Philip  the  Bold,   however,  had  subjected 

contraxerunt,  si  tonsuram  et  vestes  deferant  these  married  clerks  to  taxes,  and  later  or- 

clericales,  privilegium  retineant praesenti  dinances    of    the   French  kings    rendered 

declaramus  edicto,  hujusmodi  clericos  con-  them   amenable   to   temporal  jurisdiction ; 

jugatos  pro  comqussis  ab  iis  excessibus  vel  from  which,  in  Naples,  by  various  provisions 

deiictis,    trahi  non   posse   criminal  iter   aut  of  the  Angevin  line,  they  always  continued 

eiviliter  ad  judicium  saeculare.     Bonifacius  free.     Giannone,  1.  xix.  c.  5. 
Octavus,  ia  Sext.  Decretal.  1.  iii.  tit.  2«  c.  1. 
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were  always  the  exdusive  province  of  the  lay  court,  even  where  a  CHAP.^ 
derk  was  Ae  defendant*  But  the  ecclesiastical  tribunals  took  Jl^ 
cogni2ance  of  breaches  of  contract,  at  least  where  an  oath  had  been  ^^^ 
pledged,  and  of  personal  trusts.*^  They  had  not  only  an  exclusive 
jurisdiction  over  questions  immediately  matrimonial,  but  a  concur- 
rent one  with  the  civil  magistrate  in  France,  though  never  in  England, 
ov^  matters  incident  to  the  nuptial  contract,  as  claims  of  marriage 
poirdon,  and  of  dower.:}:  They  took  the  execution  of  testaments  into 
liieir  hands,  on  account  of  the  legacies  to  pious  uses,  which  testators 
were  advised  to  bequeath.^  In  process  of  time,  and  under  favour- 
able circumstances,  they  made  still  greater  strides.  They  pretended 
a  right  to*  supply  the  defects,  the  doubts,  or  the  negligence  of  tem- 
poral judges ;  and  invented  a  class  of  mixed  causes,  whereof  the  lay 
or  ecclesiastical  jurisdiction  took  possession  according  to  priority. 
Besides  this  extensive  authority  in  civil  disputes,  they  judged  of 
some  offences,  which  naturally  belong  to  the  criminal  law,  as  well  as 
oft  some  others,  which  participate  of  a  civil  and  criminal  nature. 
Such  wece  perjury,  sacrilege,  usury,  incest,  and  adultery  ^|  from 
the  punishmait  of  all  which  the  secular  magistrate  refrained,  at  least 
in  England,  after  they  had  become  the  province  of  a  separate  juris* 
dietion.  Exconmmnication  still  continued  the  only  chastisanent 
which  the  church  could  directly  inflict.     But  the  bishops  acquired 


*  Decretal.  1.  ii.  tit.  S.      Ordoimances  IV.  gave  the  same  jurisdiction  to  the  clergy 

des  Rob,  t.  i.  p.  40.  (A.  D.  1 1890     In  the  of  Castile,  Teoria  de  las  Cortes,  t.iii.  p.  20. ;' 

council  of  Lambeth  in  1^61,  die  bishops  and  in  other  respects  followed  the  example 

ckim  a  right  to  judge  inter  clerioos  suos,  vel  of  his  father  Alfonso  X.  in  favouring  their 

inter  laicos  conquerentes  et  clericos  defen-  encroachments.    X^e  church  of  Scotland 

dentes,  in  personalibus  actionibus  super  con-  seems  to  have  had  nearly  the  same  jurisdic* 

tfftctibus,  aut  delictis,  ant  quasi,  i.  e.  quasi  tion  as  that  of  England.     Pinkerton's  Hist, 

delictis.     Wiikins,  Concilia,  t.  i.  p.  747-  of  Scotland,  vol.  i.  p.  173. 

f  Ordonnances  des  Rois,  p.  SIQ.  (A.  D.         ||  It  was  a  maxim  of  the  canon,  as  well  as 

1290.)  the  common  law,  that  no  person  should  be 

X  Idem,  p.  40.  1^1. 220.  3 IQ.  lliis  is  a  punished  twice  for  the  same  oflfence ;  diere- 
remarkable  exception  to  the  general  rule,  fore,' if  a'cleriL  had  been  degmled,  or  a 
that  the  spiritual  court  had  no  cognizance  of.  penance  imposed  on  a  layman,  it  was  sup- 
real  actions.  posed  unjust  to  proceed  against  him  in  a 

§  Id.  p.  319.   Ghmvil,  1.  vii.c.7.    Sancho  temporal  court. 

VOL.  II.  M 
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CHAP,  a  right  of  having  their  own  prisons  for  lay  offenders,*  and  the 
\^.^  monasteries  were  the  appropriate  prisons  of  clerks.  Their  sentences 
powm!  ^^  excommunication  were  enforced  of  necessity  by  the  temporal 
magistrate  with  imprisonment  or  sequestration  of  effects ;  in  some 
cases  with  confiscation  or  death.-f- 
and  immn.  The  clcrgy  did  not  forget  to  secure  along  with  this  jurisdiction 
their  own  absolute  exemption  from  the  criminal  justice  of  the  state. 
This,  as  I  have  above  mentioned,  had  been  conceded  to  them  by 
Charlemagne ;  but  how  far  the  same  privilege  existed  in  countries 
not  subject  to  his  empire,  such  as  England,  or  even  in  France  and 
Germany  during  the  three  centuries  after  his  reign,  is  what  I  am  not 
able  to  assert.  The  False  Decretals  contain  some  passages  in  favour 
of  ecclesiastical  immunity,  which  Gratian  repeats  in  his  collection.^ 
About  the  middle  of  the  twelfth  century  the  principle  obtained 
general  reception,  and  Innocent  III.  decided  it  to  be  an  inalienable 
right  of  the  clergy,  whereof  they  could  not  be  divested  even  by  their 
own  consent.^  Much  less  were  any  constitutions  of  princes,  or 
national  usages  deemed  of  force  to  abrogate  such  an  important 
privileged  These,  by  the  canon  law,  were  invalid  when  they  af- 
fected the  rights  and  liberties  of  holy  church.^  But  the  spiritual 
courts  were  charged  Avith  scandalously  neglecting  to  visit  the  most 
atrocious  offences  of  clerks  with  such  punishment  as  they  could 


*  Charlemagne  is  said  by  Giannone  to  Boniface  VIII.   in  the  Sext.  1.  iii.  tit.  xxiii. 

have  permitted  the  bishops  to  have  prisons  c.  40.  sive  ambse  partes  hoc  voluerint,  sive 

of  their  own.  1.  vi.  c.  7*  una  super  causis  ecclesiasticis,  sive  quas  ad 

t  Giannone,  1.  xix.  c.  5.  t.  iii.     Schmidt,  forum   ecclesiasticum  ratione    personarum^ 

t.  iv.  p.  195.;  t.vi.  p.  125.     Fleury,  7"*  Dis-  negotiorum,  vel  rerum  de  jure  vel  de  an- 

cours,Mem.  del' Acad,  des  Inscript.  t.  xxxix.  tiqu&  consuetudine  pertinere  noscuntur. 

p.  603.     Ecclesiastical  jurisdiction  not  hav-  J  Fleury,  7"*  Discours. 

ing   been   uniform    in   different    ages    and  §  Id.  Institutions  au  Droit  Eccl^s.  t.  ii. 

countries,  it  is  difficult,  without  much  atten-  p.  8. 

tion,  to  distinguish  its  general  and  permanent  ||  In  criminalibus   causis   in  nullo   casu 

attributes  from  those  less  completely  esta-  possunt  clerici  ab  aliquo  qudm  ab  ecclesias- 

blished.     Its.  description   as  given   in   the  tico  judice  condeuinari,  etiamsi  consuetudo 

Decretals,  lib.  ii.  tit.  ii.  De  foro  competent!,  regia  habeat  ut  fures  a  judicibus  saecularibus 

does  not  support  the  pretensions  made  by  judicentur.  Decretal.  1.  i.  tit  i.  c*  8. 

the  canonists ;  nor  come  up  to  the.  sweeping  ^  Decret.  distinct.  96t 
definition  of  «ecclesiastical  jurisdiction   by 
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infltct.    Hie  drarch  could  always  absolve  fpom  her  own  censures ;  CHAP. 

VII 

aiKl  confinement  in  a  monastery,  the  usual  sentence  upon  criminals. 


was  frequently  slight  and  temporary.  Several  instances  are  men-  ]^gg^ 
tioned  of  heinous  outrages  that  remained  neariy  unpunished  through 
the  shield  of  ecclesiastical  privilege.*  And  as  the  temporal  courts 
refbsed  their  assistance  to  a  rival  jurisdiction,  the  clergy  bad  no 
redress  for  their  own  injuries,  and  ever  the  murder  of  a  priest  at  one 
time,  as  we  are  told,  was  only  punishable  by  excommunicaticm.-f- 

Such  an  incoherrent  medley  of  laws  and  magistrates,  upon  the  EodeaTcmrt 
symmetrical  arrangement  of  which  all  social  oeconomy  mamly  de^  Sri"^^'*" 
pends,  could  not  fail  to  produce  a  violent  collision*  Every  sovereign 
was  interested  in  vindicating  the  authority  of  the  constitutions  which 
had  been  formed  by  his  ancestors,  or  by  the  people  whom  he 
governed.  But  the  first  who  undertook  this  arduous  work,  the  first 
who  appeared  openly  against  ecclesiastical  tyranny,  was  our  Henry 
II.  The  An^o-Saxon  church,  not  so  much  connected  as  some 
others  with  Rome,  and  enjoying  a  sort  of  barbarian  immunity  from 
the  thraldom  of  canonical  discipline,  though  rich,  and  highly  re- 
spected by  a  devout  nation,  had  never,  perhaps,  desired  the  thorough 
independence  upon  secular  jurisdiction  at  which  the  continental 
hierarchy  aimed.  William  the  Conqueror  first  separated  the  eccle- 
siastical from  the  civil  tribunal,  and  forbad  the  bishops  to  judge  of 
spiritual  causes  in  the  hundred  court.|  His  language  is,  however, 
too  indefinite  to  warrant  any  decisive  proposition  as  to  the  nature  of 

"^  CoUier,  vd.  i.  p.  551,    It  is  laid  down  Mt  together  ia  the  court  of  the  couoty  or 

m  the  canon  laws  that  a  lajman  cannot  be  a  hundr^;  and  as  we  ma^  infer  from  the  tenor 

witness  in  a  criminal  case  against  a  clerk,  of  this  charter,  ecclesiasticU  matters  were 

Pecretal.  1,  ii.  tit.  xx.  c.  14.  decided  loosely,  and  rather  by  the  common 

t  Lyttleton's  Henry  II.,  vol.  iii.  p.  332.  law  than  according  to  the  canons.    This 

This  must  be  restricted  to  that  period  of  practice  had  been  already  forbidden  by 


open  hostility  between  the  church  and  state,  canons  enacted  under  Edgar,  id.  p.  83. ;  but 

%  Ut  nullus  episcopus  vel  archidiaconus  apparently  with  little  effect.    The  separation 

de  legibus  episcopalibus  amplius  in  Hundret  of  the  civil  and  ecclesiBstical  tribumds  was  not 

placita  leneant,  nee  causam  que  ad  regimen  made  in  Denmark  till  the  reign  of  Nicolas, 

animarum  pertmet,  ad  judicium  ssscularium  who  ascended  the  thronJB  in  1 105.  LaiMPebek, 

hommum  adducant.    Wilkins,  Leges  Anglo-  Script.  Rer.  Dame.  t.  iv.  p.  380.    Others 

Saxon,  p.  830.  refer  the  law  to  St.  Canut,  about  1060.  t.  ii. 

Before  the  conquest,  the  bishop  and  earl  p.  ^09. 

m2 
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CHAP,  such  causes ;  probably  they  had  not  yet  been  carvied  mudi  beyoml 
^^^^^^  their  legitimate  extent.  Of  clerical  ei^emption  from  the  secular  arm 
EccLEs.  vre  find  no  earlier  notice  ths^n  in  the  coronation  oath  of  Stephea ; 
which,  though  vaguely  expressed,  may  be  construed  to  include  it.* 
But  I  am  not  certain,  thit  the  law  of  England  had  unequivocally 
recognised  that  claim  at  the  time  of ; the  constitutions  of  Clarendon. 
Jt  was  at  least  an  innovation,  which  the  legislature  knight  without 
scruple  or  transgression  of  justice  abolish.  Hfenry  II.,  in  that 
famous  ,  statute,  attempted  in  three  respects  to  limit  the  jurisdiction 
assumed  by  the  church ;  asserting  for  his  own  judges  the  cognizance 
of  contracts,  however  confirmed  by  oath,  and  of  rights  of  advowson, 
and  also  that  of  offences  committed  by  clerks,  whom,  as  it  is  gently 
expressed^  after  conviction  or  confession  the  church  ought  not  jta 
protect*^  These  constitutions  were  the  leading  subject  of  difference 
between  the  king  and  Thomas  Becket,  Most  of  them  were  annulled 
by  the  pope,  as  derogatory  to  ecclesiastical  hberty.  It  is  not  imr 
probable,  however,  that  if.  Xouis  VIL  had  play:ed  a  morie  dignified 
part j  the  see  of;  Ronie,  which  an  existing  schism  repdefed  dependent 
upon  the  favour  of  those  two  monarchs,  might  have  receded  iut 
teme. measure,  from  her  pretensions.  But  France  impUcitly  giving 
way  to  the  encroachments  of  ecclesiastical  power,  it  became  impos^ 
aible  for  Henry  completely  to  withstand  them.  ** 

.  The  .constitutions:  of  Clarendon,  however,  prod  viced  some  effeptj 
and>  in  the  reign  of  Henry  III,,  more  unremitted  and  successfui 
efforts  began  to  be  made  to  maintain  the  independence  of  temporal 
government.  The  judges  of  the  king^s  courts  had  until  that  time 
been  themselves  principally  ecclesiastics,  and  consequently  tender  of 
spiritual  privileges.*!  But  now  abstaining  from  the  exercise  of  tem* 
poral  jurisdiction,  in  obedience  to  the  strict  injunctions   of  their 

*  Ecclesiaflticaruin   personarum  et   om-         f  Wilkins,  Leges  Anglo-Saxon,  p.  3^3^ 
i^um  clencofuaiy.  et  rerum  eorum  Jiistitiam     LytUeton's  Henry  II.     Collier,  &c. 
et.  potestatem, .  et  distribationem  honorum         %  Dugdale's  Origines.  Juridicales,  c.  8. 
ecclesiasticonim,  in  mfuiu  episcoponim  esse 
perhibeoy    et   confirmo.       Wilkins,    Lege» 
Anglo-Saxon,  p.  3 10. 
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tenons,*  the  clergy  gave  place  to  common  lawyers,  professors  of  a  CHAP, 
system  very  discordant  from  their  own.  These  soon  began  to  assert  s.^^,^ 
the  supremacy  of  tfieir  jurisdiction  by  issuing  writs  of  prohibition,  eccles. 
whenever  the  ecclesiastical  tribunals  passed  the  boundaries  which 
approved  use  had  established .-f-  Little  accustomed  to  such  controul, 
the  proud  hierarchy  chafed  under  the  bit ;  several  provincial  synods 
reclaim  against  the  pretensions  of  laymen  to  judge  the  anointed 
ministers,  \Vhom  they  were  bound  to  obey ;%  the  cognizance  of 
rights  of  patronage  and  breaches  of  contract  is  boldly  asserted  :§ 
but  firm  and  cautious,  favoured  by  the  nobility,  though  not  much 
by  the  king,  the  judges  receded  not  a  step,  and  ultimately  fixed 
a  barrier  which  the  church  was  forced  to  respect.||  Id  the  ensuing 
reign  of  Edward  I.,  an  archbishop  acknowledges  the  abstract  right 
of  the  king's  bench  to  issue  prohibitions ;%  and  the  statute  entitled 
Circumspect^  agatis,  in  the  thirteenth  year  of  that  prince,  while  by 
its  mode  of  expression  it  seems  designed  to  guarantee  the  actual 
privileges  of  spiritual  jurisdiction,  precludes  by  enumerating  them 
the  assertion  of  any  more.  Neither  the  right  of  advowson  nor  any 
temporal  contract  are  specified  in  this  act  as  pertaining  to  the 
churcli ;  and  accordingly  the  temporal  courts  have  ever  since  main-  • 

*  Decretal.  1.  i.  tit.  xxxvii.  c.  1,     Wil-  %  Cum  judicandi  Christos  domini  nulla 

kins,  Concilia,  t.  ii.  p.  4.  sit    laicis    attributa    potestas,    apud   quos 

f  Prynne  has  produced  several  extracts  manet  necessitas  obsequeudi.    Wilkins,  Con* 

from  the  pipe-rolls  of  Henry  II.  where  a  cilia,  t.  i.  p.  747. 
person  has  been   fined  qiiia  placitavit  de         §  Id.  ibid. ;  et  t.  ii.  p.  90. 
laico  feodo  in  curi^  christianitatis.     And  a         ||  Vide  Wilkins,  Concilia,  U  ii.  pas»ini» 
bishop  of  Durh^un  is  fined  five  hundred  marks         ^1  Licet  prohibitiones  hujusmodi  a  curi& 

Juia  tenuit  placitum  de  advocatione  cujui^  christianissimi  regis  nostri  justd  proculdubio, 

am  ecclesim  in  curia  christianitatis.  .  Epis-  ut  diximus,  concedantur.     Id.  t.  ii.  p.  100. 

tie  dedicatory  to  Prynne'9  Records,  vol.  iii*  and  p.  115.  Yet  after  such  an  acknowledge- 

Glanvil  gives  the  form  of  a  yvnt  of  prohi-  meat  by  Archbishop  Peckham  in  the  hei|;ht 

bitioi^  to  the  spiritual  court  for  inquiring  de  of  ecclesiastical  power,  and  after  a  practice 

feoilo   laico;    for  it  had  jurisdiction  ovw  deducible  from,  the  age  of  Henry  II.,  some 

lands  in  frankalmoign.     This  is  conformable  protestant  high  churchmen,  as  Archbishop 

totl^  constitutions  of  Clarendon;  and  shows  Bancroft,  (€.  Inst.  609);  Gibson,  (preface 

that  they  wefe  still  in  force  ;  though  Collier  to  Codex  Jur.  EccL);  Collier,  (Ecclesiast. 

has  the  assurance  to  say,  that  they  were  (list.  voL  i.  p.  526.)  have  not  been  ashamed 

repealed  soon  after  Becket's  death,  support--  ^o  complain  that  the  court  of  king's  bench 

ing  this  also  by  a  false  quotation  from  Glan-  should  put  apy  limits  to  their  claims  of  spi^ 

vil.    Ecclesiast.  Hist.  vol.  .i.  p.  3B0.  Lyt-  ritual  jurisdiction, 
tleton's  Henry  II.  vol.  iii.  p.  97* 


ECCLES. 
POWER. 
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CHAP,  tained  an  undisputed  jurisdiction  over  them.*  They  succeeded  also 
^^^^  partially  in  preventing  the  impunity  of  crimes  perpetrated  by  clerks. 
It  was  enacted  by  the  statute  of  Westminster,  in  1275,  or  rather  a 
construction  was  put  upon  that  act  which  is  obscurely  worded,  that 
clerks  indicted  for  felony  should  not  be  delivered  to  their  ordinary, 
until  an  inquest  had  been  taken  of  the  matter  of  accusation  ;  and,  if 
they  were  found  guilty,  that  their  real  and  personal  estate  should  be 
forfeited  to  the  crown.  In  later  times,  the  clerical  privilege  was  not 
allowed  till  the  party  had  pleaded  to  the  indictment,  and  been  duly 
convict,  as  is  the  practice  at  prescnt.-f- 

The  civil  magistrates  of  France  did  not  by  any  means  exert  them- 
selves so  vigorously  for  their  emancipation.  The  same  or  rather 
worse  usurpations  existed,  and  the  same  complaints  were  made  under 
Philip  Augustus,  St.  Louis,  and  Philip  the  Bold  ;  but  the  laws  of  those 
sovereigns  tend  much  more  to  confirm,  than  to  restrain  ecclesiastical 
encroachments..|  Some  limitations  were  attempted  by  the  secular 
courts ;  and  an  historian  gives  us  the  terms  of  a  confederacy  among 
the  French  nobles  in  1246,  binding  themselves  by  oath  not  to  permit 
the  spiritual  judges  to  take  cognizance  of  any  matter,  except  heresy, 
marriage  and  usury .§  Unfortunately,  Louis  IX.  was  almost  as  little 
disposed  as  Henry  III.  to  shake  off  the  yoke  of  ecclesiastical  domi- 
nion*     But  other  sovereigns  in  the  same  period,  from  various  mo- 


Leu  vigo- 
rous  in 
France. 


*  The  statute  Circumspect^  agatis,  for  it 
is  acknowledged  as  a  statute,  though  not 
drawn  up  in  the  form  of  one,  is  founded 
upon  an  answer  of  Edward  L  to  the  prelates 
who  had  petitioned  for  some  modification  of 
prohibitions.  Collier,  always  prone  to  ex- 
aggerate church  authority,  insinuates  that 
the  juri«diction  s>{  the  spiritual  court  over 
breaches  of  contract,  even  without  oath,  is 
preserved  by  this  statute;  but  the  express 
words  of  the  king  show  that  none  whatever 
was  intended ;  and  the  archbishop  complains 
bitterly  of  it  afterwards.  Wilkins,  Concilia, 
t.  ii.p.  118.  Collier's  Eeclesiast.  History, 
Tol.  1.  p.  487-  So  for  from  having  any  cog- 
nizance of  civil  contracts  not  confirmed  by 
oath,  to  whic)i  I  am  not  certain  that  the 


church  ever  pretended  in  any  country,  the 
spiritual  court  had  no  jurisdiction  at  all  even 
where  an  oath  had  intervened,  unless  there 
was  a  deficiency  of  proof  by  writing  or  wit- 
nesses. Glanvil,  1.  x.  c.  12.  Constitute 
Clarendon,  art.  15. 

t  2  Inst.  p.  1 63. 

j  It  seems  deducible  from  a  law  of  Philip 
Augustus,  Ordonnances  des  Rois,  t.  i.  p.  39« 
that  a  clerk  convicted  of  some  heinous  of- 
fences might  be  capitally  punished  after 
degradation ;  yet  a  subsequent  ordinance,  p. 
43.  renders  this  doubtful ;  and  the  theory  of 
clerical  immunity  became  afterwards  more 
fully  established. 

§  Matt.  Paris,  p.  C39. 
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taveS)  were  equally  suboussive.    Frederic  II.  explicitly  adopts  the  CHAP, 
exemption  of  derks  from  criminal  as  well  as  civil  jurisdiction  of  se-  sJl^ 
culara,*     And  Alfonso  X.  introduced  the  same  system  in  Castile ;  eccles. 
a  kingdom  where  neither  the  papal  authority  nor  the  independence 
of  the  church  had  obtained  any  legal  recognition  until  the  promul- 
gation of  his  code,  which   teems   with   all   the  principles   of  the 
canon  law.*!*    It  is  almost  needless  to  mention,  that  all  ecclesiastical 
powers  and  privileges  were  incorporated  with  the  jurisprudence  of 
the  kingdom  of  Naples,  which,  especially  after  the  accession  of  the 
Angevin  Une,  stood  in  a  pecuhar  relation  of  dependence  upon  the 
holy  see.J 

The  vast  acquisitions  of  landed  wealth  made  for  many  ages  by  lusstmimi 
bishops,  chapters  and  monasteries  began  at  length  to  exqite  the  jea-  li^l^rt- 
lousy  of  sovereigns.     They  perceived  that,  although  the  prelates  ""°* 
might  send  their  stipulated  proportion  of  vassals  into  the  field,  yet- 
there  could  not  be  that  active  co-operation  which  the  spirit  of  feudal 
tenures  required,  and  that  the  national  arm  was  palsied  by  the  dimi- 
nution of  miUtary  nobles.     Again,  the  reliefs  upon  succession,  and 
similar  dues  upon  alienation,  incident  to  fieft,  were  entirely  lost  whett 
tbey  came  into  the  hands  of  these  undying  corporations,  ta  the 
seiious  injury  of  the  feudal  superior.     Nor  could  it  escape  reflecting 
men,  during  the  contest  about  investitures,  that  if  the  church  per- 
emptorily denied  the  supremacy  of  the   state  over  her  temporal 


*  Statuimus,  ut  nullus  ecclesiasticam  per-  t  Marina,  Ensayo  Historico-Critico  sobre 
Moam,  in  criminal!  quteatione  vel  civili,  tra^  las   siete  Partidas,  c.  320.  Sec.      Hist,  du 
here  ad  judicium  sseculare  praesumat.     Or-  Droit  Eccles.  Franc,  t.  i.  p.  442. 
donnances  des  Rois  de  France,  t.  i.  p.  6l  1.  %  Giannone,  1.  xix.  c.  3. ;  I.  xx.  c.  8.  One 
where  this  edict  is  recited  and  approved  by  provision  of  Robert  king  of  Naples  is  re- 
Louis  Hutin.     Philip  the  Bold  had  obtained  markable  :  it  extends  the  immunity  of  clerks 
leave  from  the  pope  to  arrest  clerks  accused  .  to  their  concubines,  ibid, 
of  heinous  crimes,  on  condition  of  remitting  Villani  strongly  censures  a  law  made  at 
them  to  the  bishop*s  court  for  trial.     Hist.  Florence,  in  1345,  taking  away  the  personal, 
du  Droit  £ccl.  Franc,  t.  i.  p.  426.    A  coun-  immunity  of  clerks  in  criminal  cases.  Though 
cil  at  Bourges  held  in  1276  had  so  abso-  the  state  could  make  such  a  law,  he  says,  it 
lately  condemned  all  interference. of  die  se-  had  no  right  to  do  so  against  the  liberties  of 
cular  power  with  clerks,  that  the  king  was  holy  church.  1.  xii.  c.  43. 
obliged  to  solicit  this  moderate  favour,  p. 
42J. 
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CHAP,  wealth,  it  was  but  a  just  measure  of  retaliation  or  rather  self-defence 

s^^,,^^  that  the  state  should  restrain  her  further  acquisitions.     Prohibitions 

EccLEs.    of  gifts  in  mortmain,  though  unknown  to  the  lavish  devotion  of  the 

POWER.  ^  1 

new  kingdoms,  had  been  established  by  some  of  the  Roman  em- 
perors, to  check  the  overgrown  wealth  of  the  hierarchy.*  The  first 
attempt  at  a  limitation  of  this  description  in  modern  times  was  made 
by  Frederic  Barbarossa,  who,  in  1158,  enacted  that  no  fief  should 
be  transferred,  either  to  the  church  or  otherwise,  without  the  per- 
mission of  the  superior  lord.  Louis  IX.  inserted  a  pro\asion  of  the 
same  kind  in  his  Establishments.-f-  Castile  had  also  laws  of  a  similar 
tendency.:!;  A  licence  from  the  crown  is  said  to  have  been  necessary 
in  England  before  the  conquest  for  alienations  in  mortmain ;  but 
however  that  may  be,  there  seems  no  reason  to  imagine  that  any 
restraint  was  put  by  the  common  law  before  Magna  Charta ;  a  clause 
of  which  statute  was  construed  to  prohibit  all  gifts  to  religious  houses 
without  the  consent  of  the  lord  of  the  fee.  And  by  the  7th  Edw.  I, 
aUenations  in  mortmain  are  absolutely  taken  away  ;  though  the  king 
might  always  exercise  his  prerogative  of  granting  a  licence,  which 
was  not  supposed  to  be  affected  by  the  statute.^ 
Boniface  It  must  appear,  I  think,  to  every  careful  inquirer,  that  the  papal 
authority,  though  manifesting  outwardly  more  show  of  strength  every 
year,  had  been  secretly  undermined,  and  lost  a  great  deal  of  its  hold 
upon  public  opinion,  before  the  accession  of  Boniface  VIII.  in  1294 
to  the  pontifical  throne.  The  clergy  were  rendered  sullen  by  de- 
mands of  money,  invasions  of  the  legal  right  of  patronage,  and  un- 
reasonable partiahty  to  the  mendicant  orders  ;  a  part  of  the  mendi- 
cants themselves  had  begun  to  declaim  against  the  corruptions  of 
the  papal  court ;  while  the  laity,  subjects  alike  and  sovereigns, 
looked  upon  both  the  head  and  the  members  of  the  hierarchy  with 

*  Gianuone,  I.  iii.  %  Marina,  Ensayo  sobre  las  siete  parti- 

+  Ordonnances  des  Rois,  p.  213.     See  das,  c.  5235. 

too  p.  305.  and  alibi.    Du  Cange,  v.  Manus  §  2  lust.  p.  74.     Blackstone,  vol.  ii.  c« 

morta.     Jlmortissement,  in   Denisart,    and  18. 
other  French  law-books.     Fleury,  Instit.  au 
Droit,  t.  i.  p.  350* 
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jealousy  and  dislike.  Boniface,  fiill  of  inordinate  arrogance  and  CriAP. 
amfaitkHi,  and  not  sufficiently  sensible  of  this  gradual  change  in  J^^^ 
human  opinion,  endeavoured  to  strain  to  a  higher  pitch  the  despotic  eccles. 
prdensions  of  former  pontiflfo.  As  Gregory  VII.  appears  the  most 
usurpng  of  mankind  till  we  read  the  history  of  Innocent  III.,  so  Itf- 
nocent  III.  is  thrown  into  shade  by  the  superior  audacity  of  Boni« 
fece  VIII.  But,  independently  of  the  less  favourable  dispositions 
of  the  public,  he  wanted  the  most  essential  quality  for  an  ambitiouis^ 
p<^e,  reputation  for  integrity.  He  was  suspected  of  having  procured 
through  fraud  the  resignation  of  his  predecessor  Celestine  V.,  and 
his  harsh  treatment  of  that  worthy  man  afterwards  seems  to  justify 
the  reproach.  His  actions  however  display  the  intoxication  Of  ex-- 
tTCTie  self-confidence.  If  we  may  credit  some  historians,  he  ap-< 
peared  at  the  Julnlee  in  1300,  a  festival  successfully  instituted  by 
himself  to  throw  lustre  around  his  court  and  fill  his  treasury,*  dressed 
in  imperial  habits,  with  the  two  swords  borne  before  him,  emblems^ 
of  his  temporal  as  well  as  spiritual  dominion  over  the  earth.-f- 

It  was  not  long  after  his  elevation  to  the  pcmtificate,  before  Boni-i  Hisditpata 
face  displayed  hb  temper.  The  two  most  powerful  sovereigns  of  ungofLg. 
Europe,  Philip  the  Fair  and  Edward  the  First,  began  at  the  same 
momeiit  to  attack  in  a  very  arbitrary  manner  the  revenues  of  the 
church.  The  English  clergy  had,  by  their  own  voluntary  grants,  or 
at  least  those  of  the  prelates  in  their  name,  paid  frequent  subsidies 
to  the  crown,  from  the  beginning  of  the  reign  of  Henry  III.  They 
bad  nearly  in  effect  waved  their  ancient  exemption,  and  retained 

^  Hie  Jubilee  was  a  centenary  comme-  nnmitras  raatdlos^  vastellantes  pecuniani  in* 

morstion,  in  honour  of  *St«  Peter  and  St.  finitam.    Muratori,  AnnaK.    rl&amy  indul^ 

Paul,  established  by  Boniface  VIII.  on  the  gences  were  granted  by  Bonilieice  to  all  who 

firith  of  an  imaginary  precedent  a  century  should  keep  their  jubilee  at  Rome,  and  I 

before.    The  period  was  soon  reduced  to  svppose  are  still  ta  be  bad  on  the  sam9 

fifty  years,  and  from  thence  to  twenty-five,  terms.     Matteo  Villani  gives  a  curious  ac- 

as  it  still  continues.    Hie  court  of  Rome  count  of  the  throng  at  Rome  in  1350* 
at  the  next  jubilee  will  however  read  with  a         t  Giannone,  1.  xxi.  c.  3.     Velly,  t.  vii.  p. 

sigh  the  description  given  of  that  in  1300.  149-     I  have  not  observed  any  ^ood  autho- 

Papa  iimumerabilera  pecuniam   ab  iisdem  rity  referred  to  for  this  fact,  winch  is  how- 

recepit,  quia  die  et  node  duo  clerici  stabant  ever  in  the  character  of  Boniface, 
ad  akare  Saacti  Pauli,  fenentes  in  eorum 

VOL.   II.  V 


France. 
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CHAP,  only  the  common  privilege  of  English  freemen  to  tax  themselves  in 
y,^^^  9^  constitutional  manner.  But  Edward  I.  came  upon  them  with 
EccLEs.  demands  so  frequent  and  exorbitant,  that  they  were  compelled  to 
take  advantage  of  a  bull  issued  by  Boniface,  forbidding  them  to  pay 
any  contribution  to  the  state.  The  king  disregarded  every  pretext, 
and  seizing  their  goods  into  his  hands,  with  other  tyrannical  pro- 
ceedings, ultimately  forced  them  to  acquiesce  in  his  extortion.  It  is 
remarkable,  that  the  pope  appears  to  have  been  passive  throughout 
this  contest  of  Edward  I.  with  his  clergy.  But  it  was  far  otherwise 
w»d  of  in  France.  Philip  the  Fair  had  imposed  a  tax  on  the  ecclesiastical 
order  without  their  consent,  a  measure  perhaps  unprecedented,  yet 
not  more  odious  than  the  similar  exactions  of  the  king  of  England. 
Irritated  by  some  previous  differences,  the  pope  issued  his  bull 
known  by  the  initial  words  Clericis  laicos,  absolutely  forbidding 
the  clergy  of  every  kingdom  to  pay,  under  whatever  pretext  of  vo- 
luntary grant,  gift  or  loan,  any  sort  of  tribute  to  their  government 
without  his  special  permission.  Though  France  was  not  particularly 
named,  the  king  understood  himself  to  be  intended,  and  took  his 
revenge  by  a  prohibition  to  export  money  from  the  kingdom.  This 
produced  angry  remonstrances  on  the  pait  of  Boniface;  but  the 
Gallican  church  adhered  so  faithfully  to  the  crown,  and  showed 
indeed  so  much  wilUngness  to  be  spoiled  of  their  money,  that  he 
could  not  insist  upon  the  most  unreasonable  propositions  of  his  bull, 
and  ultimately  allowed  that  the  French  clergy  might  assist  their 
sovereign  by  voluntary  contributions,  though  not  by  way  of  tax. 

For  a  very  few  years  after  these  circumstances,  the  pope  and 
king  of  France  appeared  reconciled  to  each  other ;  and  the  latter 
even  referred  his  disputes  with  Edward  I.  to*  the  arbitration  of 
Boniface,  "  as  a  private  person,  Benedict  of  Gaeta,  (his  proper 
name,)  and  not  as  pontiflf ;"'  an  almost  nugatory  precaution  against 
his  encroachment  upon  temporal  authority.*     But  a  terrible  storm 

^  Walt.  Hemingford^  p.  150.  The  award  is  published  ia  Rymer^  t.  ii.  p.  B19>  and  i$ 
of  Boniface,  which  he  expresses  himself  to  very  equitable.  Nevertheless,  the  Frencb 
make  both  as  pope  and  Benedict  of  Gaeta,     historians  agree  to  chffrge  Um  with  parr 
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broke  out  in  the  first  year  of  the  fourteenth  century.    A  bishop  of  CHAP. 
Pamiers,  who  had  been  sent  as  legate  from  Boniface  with  some  v21!IL/ 


complaint,  displayed  so  much  insolence,  and  such  disrespect  eccles. 
towards  the  king,  that  Philip,  considering  him  as  his  own  sul^ject, 
was  provoked  to  put  him  under  arrest,  with  a  view  to  institute  a 
criminal  process,  Bonifece^  incensed  beyond  measure  at  this  vio- 
lation of  ecclesiastical  and  legatine  privileges,  published  several 
bulls  addressed  to  the  king  and  clergy  of  France,  charging  the 
former  with  a  variety  of  ofiences,  some  of  them  not  at  all  concerning 
the  church,  and  commanding  the  latter  to  attend  a  council  which 
he  had  summoned  to  meet  at  Rome.  In  one  of  these  instruments, 
the  genuineness  of  which  docs  not  seem  liable  to  much  exception, 
he  declares  in  concise  and  clear  terms  that  the  king  was  subject  to 
him  in  temporal  as  well  as  spiritual  matters.  This  proposition  h^d 
not  hitherto  been  explicitly  advanced,  and  it  was  now  too  late  td 
advance  it.  PhiUp  replied  by  a  short  letter  in  the  rudest  language, 
and  ordered  his  bulls  to  be  publicly  burned  at  Paris.  Determined 
however  to  show  the  real  strength  of  his  opposition,  he  summoned 
representatives  from  the  three  orders  of  his  kingdom.  Tins  '» 
commonly  reckoned  the  first  assembly  of  the  States  General.  T*ht 
nobility  and  commons  disclaimed  with  firmness  the  temporal 
authority  of  the  pope,  and  conveyed  their  sentiments  to  Borne 
through  letters  addressed  to  the  college  of  cardinals.  The  clergy 
endeavoured  to  steer  a  middle  course,  and  were  rductant  to  enter 
into  an  engagement  not  to  obey  the  pope^s  summons ;  yet  tiiey  did 
not  hesitate  unequivocally  to  deny  his  temporal  jurisdiction. 

The  council  however  opened  at  Rome ;  and  notwithstanding  the 
king's  absolute  prohibition,  many  French  prelates  held  themselves 

tiality  toward  Edward,  and  mention  seyeral  prove*  them.    Hist,  de  France,  t.  vii.  p. 

proofii  of  it,  which  do  not  appear  in  the  bull  139*    M.  Oaillard,  one  (tf  the  most  candid 

Itself.    Previous  to  its  pubhcation,  it  was  critics  in  history  that  France  ever  produced, 

aDowable  enough  to  follow  common  fame ;  pointed  out  the  error  of  her  common  histo*- 

but  VeHy,  a  vnriter  always  careless  and  not  rians  in  the  M£m.  de  I'Acadimie  des  Itt« 

always  honest,  hat  repes^  mere  fidsehoods  scriptions,  t.  xxxix.  p.  64€. ;  and  die  editors 

from  Mezeray  and  BaiHet,  while  he  refers  to  of  L'Art  de  verifier  les  Pates  have  also  rec* 

the  instnmient  itsetf  in  Rymer,  which  dis-  tified  it. 

N  2 
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CHAP,  bound  to  be  present.  In  this  assembly  Boniface  promulgated  his 
yji^  famous  constitution,  denominated  Unam  Sanctam.  The  church  is 
EcciLEs.    one  body,  he  therein  declares,  and  has  one  head.     Under  its  com- 

POWER 

mand  are  two  swords,  the  one  spiritual,  the  other  temporal ;  that  to 
be  used  by  the  supreme  pontiff  himself,  this  by  kings  and  soldiers^ 
by  his  Hcence  and  at  his  will.  But  the  lesser  sword  must  be 
subject  to  the  greater,  and  the  temporal  to  the  spiritual  authority. 
He  concludes  by  declaring  the  subjection  of  every  human  being  to 
the  see  of  Rome  to  be  an  article  of  necessary  faith.*  Another  bull 
pronounces  all  persons  of  whatever  rank  obliged  to  appear  when 
personally  cited  before  the  audience  or  apostolical  tribunal  at 
Rome ;  "  since  such  is  our  pleasure,  who  by  divine  permission  rule 
the  world/'  Finally,  as  the  rupture  with  Philip  grew  more  evi- 
dently irreconcileable,  and  the  measures  pursued  by  that  monarch 
xnore  hostile,  he  not  only  excommunicated  him,  but  offered  the 
crown  of  France  to  the  emperor  Albert  I.  This  arbitrary  trans- 
ference of  kingdoms  was,  like  many  other  pretensions  of  that  age, 
an  improvement  upon  the  right  of  deposing  excommunicated 
sovereigns.  Gregory  VII,  would  not  have  denied,  that  a  nation^ 
released  by  his  authority  from  its  allegiance,  must  re-enter  upon  its 
original  right  of  electing  a  new  sovereign.  But  Martin  IV.  had 
ajssigned  the  crown  of  Aragon  to  Charles  of  Valois,  the  first 
instance,  I  think,  of  such  an  usurpation  of  power ;  but  which  was 
defended  by  the  homage  of  Peter  II.,  who  had  rendered  his 
Ipngdom  feudally   dependent,  hke  Naples,  upon  the  holy  see.-j- 

*  Uterque  est  in  potestate  ecclesiae,  spi-  appointed  one  Bolon^  brother  to  Sancho  11.^ 

ritalis  scilicet  gladius  et  matenalis.     Sed  is  king  of  Portugal,  to  be  a  sort  of  coadjutor 

quidem  pro  ecclesi^,  ille  vero  ab  ecclesii  in  the  government  of  that  kingdom,  injoining 

exercendus  :  ille  sacerdotis,  is  manu  regum  the  barons  to  honour  him  as  their  sovereign^ 

ac  militum,  sed  ad  nutum  et  patientiam  sa-  at  the  same  time  declaring  that  he  did  not 

cerdotis.     Oportet  autem  gladium  esse  sub  intend  to  deprive  the  king,  or  his  lawful 

gladio,  et  temporalem  auctoritatem  spiritali  issue,  if  he  should  have  any,  of  the  kingdom, 

subjici  potestati. — Porro  subesse  Romano  But  this  was  founded  on  the  request  of  the 

pontifici  omni  humanae  creaturse  declaramus,  Portugueze  nobility  themselves,  who  were 

dicimus^  definimus  et  pronunciamus  omnino  dissatisfied  with    Sancho's    administration^ 

esse  de  necessitate  lidei.     Extravagant  1.  i.  Sest.  DecretaL  1.  i.  tit.  viii.  c.  £.     Art  dc 

tit.  viii.  c.  ].  verifier  les  Dates,  t.  i.  p.  778. 

f  Innocent  IV.  had,  however,  in  1245,        Boniface  invested  James  II.  of  Aragon 
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Albert  felt  no  eagerness  to  realize  the  liberal  promises  of  Boniface;  CHAP, 
who  was  on  the  point  of  issuing  a  bull,  absolving  the  subjects  of  ^Jl^ 
Philip  from  their  allegiance,  and  declaring  his  forfeiture^  when  a  bccles. 
very  unexpected  circumstance  interrupted  all  his  projects. 

It  is  not  surprizing,  when  we  consider  how  unaccustomed  men 
were  in  those  ages  to  disentangle  the  artful  sophisms,  and  detect  the 
falsehoods  in  point  of  fact,  whereon  the  papal  supremacy  had  been 
estabUdied,  that  the  king  of  France  should  not  have  altogether 
pursued  the  course  most  becoming  his  dignity  and  the  goodness  of 
his  cause.  He  gave  too  much  the  air  of  a  personal  quarrel  with 
Boniface  to  what  should  have  been  a  resolute  opposition  to  the 
despotism  of  Rome.  Accordingly^  in  an  assembly  of  his  states  at 
Paris,  he  preferred  virulent  charges  against  the  pope,  denying  him 
to  have  been  legitimately  elected,  imputing  to  him  various  heresies, 
and  ultimately  appealing  to  a  general  council  and  a  lawful  head  of 
the  church.  These  measures  were  not  very  happily  planned ;  and 
experience  had  always  shewn,  that  Europe  would  not  submit  to 
change  the  common  chief  of  her  rehgion  for  the  purposes  of  a  single 
sovereign. .  But  Philip  succeeded  in  an  attempt  apparently  more 
bold  and  singular.  Nogaret,  a  minister  who  had  taken  an  active 
share  in  all  the  proceedings  against  Boniface,  was  secretly  dis-* 
patched  into  Italy,  and  joining  with  some  of  the  Colonna  family, 
proscribed  as  Ghibelins,  and  rancorously  persecuted  by  the  pope, 
arrested  him  at  Anagnia,  a  town  in  the  neighbourhood  of  Rome,  to 
which  he  had  gone  without  guards.  This  violent  action  was  not, 
one  would  imagine,  calculated  to  place  the  king  in  an  advantageous 
light;  yet  it  led  accidentally  to  a  favourable  termination  of  his 
dispute.  Boniface  was  soon  rescued  by  the  inhabitants  of  Anagnia ; 
but  rage  brought  on  a  fever,  which  ended  in  his  death ;  and  the  first 

with  the  crown  of  Sardinia^  over  which  how-  He  promised  Frederic   king  of  Siciljf  the 

ever  the  Me  of  Rome  had  always  pretended  empire  of  Constantinople^  which,  I  suppose^^. 

to  a  superiority,  by  virtue  of  the  concession  was  not  a  fief  of  the  hoJy  «oe.     Giaunonc;^ 

(probably  spurious)  of  Louis  the  Debonak.  L  xxi.  c.  5* 


94  HISTORY  AND  GOVERNMENTS  OF  EUROPE 

CHAP,  act  of  his  successor,  Benedict  XL,  was  to  reconcile  the  king  of 

v^^^   France  to  the  holy  see.* 

po^^  The  sensible  decline  of  the  papacy  is  to  be  dated  from  the 
pontificate  of  Boniface  VIII.,  who  had  strained  its  authority  to  a 
higher  pitch  than  any  of  his  predecessors.  There  is  a  spell  wrought 
by  uninterrupted  good  fortune,  which  captivates  men's  under- 
standing, and  persuades  them,  against  reasoning  and  analogy,  that 
violent  power  is  immortal  and  irresistible.  That  spell  is  broken  by 
the  first  change  of  success.  JVe  have  seen  the  workirtg  and  the 
dissipation  of  this  charm  with  a  rapidity  to  which  the  events  of 
former  times  bear  as  remote  a  relation  as  the  gradual  processes  of 
nature  to  her  deluges  and  her  volcanoes.  In  tracing  the  papal 
empire  over  mankind,  we  have  no  such  marked  and  definite  crisis 
of  revolution.  But  slowly,  like  the  retreat  of  waters,  or  the  stealthy 
pace  of  old  age,  that  extraordinary  power  over  human  opinion  has 
been  subsiding  for  five  centuries.  I  have  already  observed,  that  the 
symptoms  of  internal  decay  may  be  traced  faitlier  back.  But  as 
the  retrocession  of  the  Roman  terminus  mider  Adrian  gave  the  first 
overt  proof  of  decline  in  the  ambitious  energies  of  that  empire,  so 
the  tacit  submission  of  the  successors  of  Boniface  VIII.  to  the  king 
of  France  might  have  been  hailed  by  Europe  as  a  token  that  their 
influence  was  beginning  to  abate.  Imprisoned,  insulted,  deprived 
eventually  of  life  by  the  violence  of  Philip,  a  prince  excommu- 
nicated, and  who  had  gone  all  lengths  in  defying  and  despising  the 
papal  jurisdiction,  Boniface  had  every  claim  to  be  avenged  by  the 
inheritors  of  the  same  spiritual  dominion.  When  Benedict  XI  ^ 
rescinded  the  bulls  of  his  predecessor,  and  admitted  Philip  the  Fair 
to  communion  without  insisting  on  any  concessions,  he  acted  per- 
haps prudently,  but  gave  a  fatal  blow  to  the  temporal  authority  of 
Rome. 

•  Velly,  Hist,  de  France,  t.  vii.  p.  109 —  met  with  the  works  of  Du  Puy  and  Baille% 
£58.  Crevier,  Hist,  de  TUniv.  de  Paris,  on  this  celebrated  difference  between  Philip 
Jt.  ii.  p.  170.  8cc.    I  regret  the  not  having     the  Fair  and  BoaifiEice. 
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B^iedict  XI.  lived  but  a  few  months,  and  his  successor  Clement  CHAP. 

VII 

v.,  at  the  instigation,  as  is  commonly  supposed,  of  the  king  of  v^i^^ 
France,  by  whose  influence  he  had  been  elected,  took  the  extra-  I^cuk. 
ordinary  step  of  removing  the  papal  chair  to  Avignon.     In  this  city  Rmoraior 
it  remained  for  more  than  seventy  years ;  a  period  which  Petrarch  » A^ipwu 
and  other  writers  of  Italy  compare  to  that  of  the  Babylonish   1^^^ 
captivity.     The  majority  of  the  cardinals  was  always  French,  and 
the  popes  were  uniformly  of  the  same  nation.    Timidly  dependent 
upon  the  court  of  France,  they  neglected  the  interests,  and  lost  the 
afiections  of  Italy.     Rome,  forsaken  by  her  sovereign,  nearly  forgot 
her  all^iance;  what  remained  of  papal  authority  in  the  eccle- 
siastical territories  was  exercised  by  cardinal  legates,  little  to  the 
honour  or  advantage  of  the  holy  see.     Yet  the  series  of  Avignon 
ponti£&  were  far  irom  insensible  to  Italian  poUtics.    These  occupied 
on  the  contrary  the  greater  part  of  their  attention.     But  engaging  in 
them  from  motives  too  manifestly  selfish,  and  being  regarded  as  a 
sort  of  foreigners  from  birth  and  residence,  they  aggravated  that 
unpopularity  and  bad  reputation  which  from  various  other  causes 
attached  itself  to  their  court. 

Though  none  of  the  supreme  pontiflfe  after  Boniface  VIII.  ven-  conMor 
tured  upon  such  expUcit  assumptions  of  a  general  jurisdiction  over  f^^ 
sovereigns  by  divine  right  as  he  had  made  in  his  controversy  with 
Philip,  they  maintained  one  memorable  struggle  for  temporal  power 
against  the  emperor  Louis  of  Bavaria.  Maxims  long  boldly  re* 
peated.  without  contradiction,  and  ingrafted  upon  the  canon  law, 
passed  almost  for  articles  of  faith  among  the  clergy,  and  those  who 
tn»ted  in  them ;  and  in  despite  of  all  ancient  authorities,  Clement 
V.  laid  it  down,  that  the  popes,  having  transferred  the  Roman 
empire  from  the  Greeks  to  the  Germans,  and  delegated  the  right  of 
nominating  an  emperor  to  certain  electors,  still  reserved  the  prero- 
gative of  approving  the  choice,  and  of  receiving  from  its  subject 
upon  his  coronation  an  oath  of  fealty  and  obedience.^     This  had  a 

*  RoQumi  pnocipee,  &c Romano     imptrialis  cehitudiniB  apicem  astunendae, 

poDdfici^a  quo  approbationem  personam  ad     Decuoawctionan,.co«6^imtiott«met  imperii 


with 
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CHAP,  regard  to  Henry  VIL^  who  denied  that  his  oath  bore  any  such  inter- 
^^^^  pretation,  and  whose  measures,  much  to  the  alarm  of  the  court  of 
Eca.Es.  Avignon,  were  directed  towards  the  restoration  of  his  imperial 
rights  in  Italy.  Among  other  things,  he  conferred  the  rank  of  vicar 
of  the  empire  upon  Matteo  Visconti,  lord  of  Milan.  The  popes  had 
for  5omc  time  pretended  to  possess  that  vicariate,  during  a  vacancy 
of  tlie  empire ;  and  after  Henry's  death,  insisted  upon  Visconti's 
surrender  of  the  title.  Several  circumstances,  for  which  I  refer  to 
the  political  history  of  Italy,  produced  a  war  between  the  pope's 
legate,  and  the  Visconti  family.  The  emperor  Louis  sent  assistance 
to  the  latter,  as  heads  of  the  Ghibelin  or  imperial  party.  This  inter- 
ference cost  him  above  twenty  years  of  trouble.  John  XXII.,  a 
man  as  passionate  and  ambitious  as  Boniface  himself,  immediately 
published  a  bull,  in  which  he  asserted  the  right  of  administering  the 
empire  during  its  vacancy,  (even  in  Germany,  as  it  seems  from  the 
generality  of  his  expression,)  as  well  as  of  deciding  in  a  doubtful 
choice  of  the  electors,  to  appertain  to  the  holy  see ;  and  com- 
manded Louis  to  lay  down  his  pretended  authority,  until  the 
supreme  jurisdiction  should  determine  upon  his  election.  Louis's 
election  liad  indeed  been  questionable,  but  that  controversy  was 
already  settled  in  the  field  of  Muhldorf,  where  he  had  obtained  a 
victory  over  his  competitor  the  duke  of  Austria ;  nor  had  the  pope 
ever  interfered  to  appease  a  civil  war  during  several  years  that 
1323  Germany  had  been  internally  distracted  by  the  dispute.  The  em- 
peror not  yielding  to  this  peremptory  order  was  excommunicated ; 
his  vassals  were  absolved  from  their  oath  of  fealty,  and  all  treaties  of 
aUiance  between  him  and  foreign  princes  annulled.  Germany  how- 
ever remained  firm ;  and  if  Louis  himself  had  manifested  more 
decision   of  mind,   and   uniformity  in   his   conduct,  the  court  of 

coronam  accipiunt,  sua  submittere  capita  adstiingere  vinculo juramenti^&c*    Clement 

noa  reput&runt  indignum,  seque  illi  et  eidem  1.  ii.  tit.  ix.   The  terms  of  the  oath,  as  recited 

ecclesise,  quaa  a  Gra&cis  imperinm  transtulit  in  this  constitution,  do  not  warrant  the  popeV 

in  Gennanos,  et  a  qui  ad  certos  eorum  prin-  interpretation^  but  imply  only  that  the  empe- 

cipes  jus  et  potestas  eligendi  regero,  in  impe-  ror  shall  be  the  advocate  or  defender  of  the 

iBtorem  postmodum  pfomovendum^  pertinet^  church. 
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AvigooD  9iQ9t  liaise  signally  failed  in  a  contest,  from  which  it  did  CHAP, 
not  in  fact  come  out  very  successful.    But  while  at  one  time  he  went  v^,.^ 
intenperate  lengths  against  John   XXII.,   pubhshing   scandalous  ^^ 
accusations  in  an  aaseAibly  of  the  citizens  of  Rome,  and  causing  a 
Eiaaciscaii  friar,  to  be  chosen  in   his    room^   afler  an   irregular 
^entemce  of  depositioB,  he  was  always  anxious  to  negotiate  terms  of 
accommodation,  to  give  up  his  own  active  partisans,  and  to  make 
concessions  die  most  derogatory  to  his  independence  and  dignity. 
Prom  John  indeed  he  had  nothing  to  expect ;  but  Benedict  XII. 
would  gladly  have  been  reconciled,  if  he  had  not  feared  the  kings 
<rf  France  and  Naples,  poUtical  adversaries  of  the  emperor,  who 
kept  the  Avignon   popes  in  a  sort  of  servitude.     His  successor 
Clement  VL  inherited  the  implacable  animosity  of  John  XXII. 
towards  Louis,,  who  died  without  obtaining  the  absolution  he  had 
long  abjectly  solicited.* 

lliQugh  the  want  of  firmness  in  this  emperor's  character  gave  spirit  of  i^ 
^otnetisi^^s  a  iBomeotary  triumph  to  the  popes,  it  is  evident  tl&t  paH  usui^ 
their  authority  lost  ground  during  the  continuance  of  this .  strug^e, 
.;wbicb.is  indeed  the  last  of  any  great. continuance  that  they  have. 
:vei)tuved  to  make  against  temporal  governments.  Their  right  of 
/co;idirmiQg  imperial. elections  was  expressly  denied  by  a  diet  held  at 
^fsmkfoft  in  iSSB,  which  established  as  a  fundamental  principle,  that 
the  imperial  dignity,  depended  upon  God  alone,  and  that  whoever 
ahould  be  cliQsen  by  a,  majority  of  the  dectors  became  immediately 
•both  king  and  emperor,  with  all  prerogatives  of  that  station,  and  did 
not  require  the  approbation  of  the  pope.-f    This  law,  confirmed  as 


*  Schmidt,  Hist,  des  AUemands,  t.  iv.  p.  majori  parte  eoruBdeiD,  statim.ex  80I&  ele<{- 

.446-r5S6.  seems  the  best  modem  authority  tione  est  rex  verus  et  imperator  Romanonun 

for  this  contest  between  the  empire  ainl  cetttendus  et  nominaudus,  et  eidem  debet  ab 

papacy.     See  also  Struvius,  Corp.   Hist,  .omittbus  imperio  subjectis  obediri,  et  .admi- 

Gefman.  p*59i«  jiistrandi  jura  imperii,  et  cetera  faciendi, 

.    t  Qu^  iiuperialis  digqitaa  et  potestas  im-  quae  ad  imperatorem  verum  pertinent,  pie- 

^nedis^ti  ex  solo  Deo,  et  q^d  de  jure  et  nariam  habet  potestatem,  nee  *  Papse  sive 

imperii  conauetudine .  antiquit^a  approbate  .aedia  apoatolicae  aut  alicujus  alterius  appro- 

4)ostM}uamaUqui9eli9i^iaimperatoreinttve  cba tione,  confirmatione,  auctorit;ate  indigtt' 

regem  ab  electoribua  imperii  concorditer,  vel  yeL  eoaacQaii^    Schmidly  p.  613. 

VOL.  II.  O 
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CHAP,  it  was  by  subsequent  usage,  emancipated  the  German  empire, 
sji^  which  was  immediately  concerned  in  opposing  the  papal  claims. 
EccLES.  But  some  who  were  actively  engaged  in  these  transactions  took 
more  extensive  views,  and  assailed  the  whole  edifice  of  temporal 
power  which  the  Roman  see  had  been  constructing  for  more  than 
two  centuries.  Several  men  of  learning,  among  whom  Dante, 
Ockham,  and  Marsilius  of  Padua  are  the  most  conspicuous,  inves- 
tigated the  foundations  of  tliis  superstructure,  and  exposed  their 
insufficiency.*  Literature,  too  long  the  passive  hand-maid  of  spiri- 
tual despotism,  began  to  assert  her  nobler  birth-right  of  ministering 
to  liberty  and  truth.  Though  the  writings  of  these  opponents  of 
Rome  are  not  always  reasoned  upon  very  solid  principles,  they  at 
least  taught  mankind  to  scrutinize  what  had  been  received  with 
implicit  respect,  and  prepared  the  way  for  more  philosophical 
discussions.  About  this  time,  a  new  class  of  enemies  had  imex- 
pectedly  risen  up  against  the  rulers  of  the  church.  These  were  a 
part  of  the  Franciscan  order,  who  had  seceded  from  the  main  body, 
(m  account  of  alledged  deviations  from  the  rigour  of  their  primitive 
rule.  Their  schism  was  chiefly  founded  upon  a  quibble  about  the 
right  of  property  in  things  consumable,  which  they  maintained  to  be 
incompatible  with  the  absolute  poverty  prescribed  to  them.  This 
frivolous  sophistry  was  united  with  the  wildest  fanaticism ;  and  as 
John  XXII.  attempted  to  repress  their  follies  by  a  cruel  persecution, 
they  proclaimed  aloud  the  corruption  of  the  church,  fixed  the  name 
of  Antichrist  upon  the  papacy,  and  warmly  supported  the  emperor 
LfOuis  throughout  all  his  contention  with  the  holy  see.-f 

*  Giaimoney  1.  xxii.  c.  8.     Schmidt,  t.  vi.  du  Vergier,  a  more  celebrated  performance 

p.  152.    Dante  was  dead  before  these  events,  ascribed  to  Raoul  de  Presles  under  Charles 

but  his  principles  were  the  same.    Ockham  V. ;  the  plagiarism  of  which  »eems  to  have 

bad  already  exerted  his  talents  in  the  same  escaped  observation,  though  in  fact  the  au- 

cause  by  writing,  in  behalf  of  Philip  IV.  thor  has  added  only  an  ornamental  fiction  4o 

against   Boniface,   a  diiilogue    between    a  the  learning  and  logic  of  our  countryman, 
knight  and  a  clerk  on  the  temporal  supre-         *f  1^^  schism  of  the  rigid  Franciscans  or 

macy  of  tlie  church.     This  is  published  Fratricelli  is  one  of  the  most  singular  parts 

among  other  tracts  of  the  same  class  in  of  ecclesiastical  history,  and  had  a  material 

Goldastus,  Monarcbia  Imperii,  p.  15.    Hiis  tendency  both  to  depress  the  temportl  an- 

disdogue  is  transcribed  entire  into  ibe  Sooge  thoriqr  of  the  papacy,  and  to  pave  the  way 


»U»iN<5  THE  HIP0LE  AGJia.  ^ 

BIJQMiwhilQ  tbe  popei  who  sat  a(  Avigoon  contiaued  to  invade  CHAP. 
with  aurpiizipg  lipadousiiess  the  patronage  and  revenues  of  tho 


church.    The  mandats  or  letters  directmg  a  particular  clerk  to  be  f^}^ 
pvefeffed  seem  to  hare  given  place  in  a  gi^eat  degree  to  the  more  RMwdtyof 
effectual  method  of  appropriating!  benefices  by  reservatioi^  or  provi-  pope*. 
aioQ»  which  was  carried  to  an  enonnous  estmit  in  the  ^uit^i^th 
Century.    John  XXII-^  the  most  insatiate  of  pontifis^  reserved  to 
himaelf  all  the  bishoprics  ia  Christendom.*    B^iedict  XII,  a^cnuiied 
the  privilege  for  his  own  life  of  disposing  of  all  benefices  tacant  by 
ceasion,  deprivaticdi,  or  translation.    Clement  VI.  natumlly  thought 
that  his  title  was  equally  good  with  hid  predecessor's^  ai>d  prorogued 
the  aarae  right  for  hi»  own  time;  which  soon  became  a  permanent 
rule  of  the  Roman  chancery .-f-    Hence  the  appointment  of  a.preliate 
to  a  rich  bishopric  was  generally  but  the  first  link  in  a  chaiB  of 
traodatictti,  which  the  pope  could  regulate  acoprding  to  his  interest* 
Another   capital    innovation  was   made  by  John  XXII*   in  the 
esttkblishment  of  the  fiunous  tas,  called  Annates,  or  first  fruits  of 
eccksiastical  benefices,  which  he  imposed  for  his  own  benefit. 
These  were  one  year's  value,  estimated  according  to  a  fixed  rate  in 
the   bookfi  of  the  Roman  chancery,  and  payable  to  the  papal 
eolketora  throughout  Europe.}    Various  other  devices  we^e  in- 
Tented  to  obtain  money,  whidi  these  degenerate  pap,es,  abandoning 
^  iMgnifiraaot  schemes  of  their  predecessors,  wevp  content  to  seek 
aa  their  principal  oJ^ject    John  XXII.  is  said  to  have  aqcumulated 
an  almost  incredible  treasure,  exaggerated  perhaps  by  the  iU^Tvill  of 

for  the  Refonnation.    It  is  fully  treated  by  Marca,  1.  vi.  c.  10.     Pasquier,  L  iii.  c.  23. 

Idkub^m,  cent.  13.  and  14^;  and  by  Cr^  The  popes  had  loag:  b^en  iq  the  habit  of 

vier.  Hist,  de  rUniversiti^  de  Paris,  t.  ii.  p.  receiving  |i  pecuniary  gratuity  when  they 

1^33 — 264*  &c.  ,  .  granted  the  paUium  ta  aafM-cbbishopj  tfcpHgli 

-  ^  Heury,  InstitutipnSy  &c.  t.  u  p.  368.  Uiiswa^  reprehended  by  strict  mien,  and  even; 

F..  Paul  on  Benefices^  c.  37  •  condemned  by  themselves.   De  Marca^jbid. 

^  t  F.  Paul,  c.  38.   Trasslaliona  of  bishops  It  i«  noticed  p8  a  remarkably  thing  of  kmo- 

btd  b^en  made  by  the  authority  of  the  me-  cent  IV .,  that  he  gave  thf^  pall  to  a.  Genn^, 

tropoUtaify  till  Innocent  UI.  reserved  thi^  archbishop,  without  accepting  any  thing*, 

prerogative  to.  the.  holy  se^.     De  Marca,  Schniidt,  t.  iv.  p.  172.    The  original  and 

1.  vi.  c.  8.  '  ^  nature  of  annates  is  copiqusly  (^eattEsd  in 

%  F.  Paul,  c.  38.    Fleury,  p.  424.    De  Lenfent,  Concile  de  Con^tanc^jtCt  ii.  p«  13^., 

o2 
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CHAP,  his  contemporaries;*'  but  it  may  be  doubted  whether  even  his 
^^^^^  avarice  reflected  greater  dishonour  on  the  church,  than  the  Hcentiou* 
EccLEs.    profuseness  of  Clement  VI. + 

POWER.    -^  ' 

These  exactions  were  too  much  encouraged  by  the  kings  of 
France,  who  participated  in  the  pkmder,  or  at  least  required  the 
mutual  assistance  of  the  popes  for  their  own  imposts  on  the  clergy. 
John  XXII.  obtained  leave  of  Charles  the  Fair  to  levy  a  tenth  of 
ecclesiastical  revenues  ;%  and  Clement  VI.,  in  return,  granted  two- 
tenths  to  Philip  of  Valois  for  the  expenses  of  his  war.  A  similar  tax 
was  raised  by  the  same  authority  towards  the  ransom  of  John.§ 
These  were  contributions  for  national  purposes  unconnected  with 
religion,  which  the  popes  had  never  before  pretended  to  impose, 
and  which  the  king  might  properly  have  levied  with  the  consent  of 
his  clergy,  according  to  the  practice  of  England.  But  that  consent 
might  not  always  be  obtained  with  ease,  and  it  seemed  a  more 
expeditious  method  to  call  in  the  authority  of  the  pope.  A  manlier 
spirit  was  displayed  by  our  ancestors.  It  was  the  boast  of  England 
to  have  placed  the  first  legal  barrier  to  the  usurpations  of  Rome,  if 
we  except  the  dubious  and  insulated  Pragmatic  Sanction  of  St, 
Louis,  from  which  the  practice  of  succeeding  ages  in  France 
entirely  deviated.  The  English  barons  had,  in  a  letter  addressed  to 
Boniface  VIII.,  absolutely  disclaimed  his  temporal  supremacy  over 
their  crown,  which  he  had  attempted  to  set  up  by  intermeddling  in 
the  quarrel  of  Scotland.||  This  letter,  it  is  remarkable,  is  nearly 
coincident  in  point  of  time  with  that  of  the  French  nobility ;  and 
the  two  combined  may  be  considered  as  a  joint  protestation  of  both 

*  G.  Villani  puts  this  ''at  25,000,000  of  ita  miseram  ecclesiam,  says  this  monk,  uaus 

florins,  which  it  is  hardly  possible  to  believe,  tondet,  alter  excoriat. 

The  Italians  were  creduloos  enough  to  listen  §  Fleury,  Institut.  au  Droit  eccl^siastique, 

to  any  report  against  the  popes  of  Avignon,  t.  ii.  p.  ^45.     Villaret,  t.  ix.  p.  431.     It  be- 

1.  xi.  c.  20.     Giannone,  1.  xxii.  c.  8.  came  a  regular  practice  for  die  king  to  ob- 

t  For  the  corruption  of  morals  at  Avignon  tain  the  pope's  consent  to  lay  a  tax  on  his 

during  the  secesidon,  see  De  Sade,  Vie  de  clergy ;  though  he  sometimes  applied  first 

Pitrarque,  t.  i.  p.  70.  and  several  other  pas-  to  themselves.     Gamier,  t.  xx.  p.  141. 


,  Rymtt",  t.  ii.  p.  373-     Collier,  vol.  i. 
'  ^  Continuator  Gul.  de  Nangis,  in  Spi-     p.  725. 
c^gio  d*Achery,  t.  iii.  p.  66.  (folio  edition) 
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kingdoms,  and  a  testimony  to  the  general  sentiment  among  the  CHAP, 
superior  ranks  of  the  laity.  A  very  few  years  afterwards,  the  parha-  v,^..^ 
ment  of  Cariisle  wrote  a  strong  remonstrance  to  Clement  V.  against  f^^^^ 
the  system  of  provisions  and  other  extortions,  including  that  of  first 
fruits,  which  it  was  rumoured,  they  say,  he  was  meditating  to 
demand.*  But  the  court  of  Avignon  was  not  to  be  moved  by 
remonstrances ;  and  the  feeble^  administration  of  Edward  II.  gave 
way  to  ecclesiastical  usurpations,  at  home  as  well  as  abroad.-f*  His 
magnanimous  son  took  a  bolder  line.  After  complaining  ineffec- 
tually to  Clement  VI.  of  the  enormous  abuse  which  reserved  almost 
all  English  benefices  to  the  pope,  and  generally  for  the  benefit  of 
aliens,:}:  he  passed  in  1350  the  famous  statute  of  provisors.  This  act, 
reciting  one  supposed  to  have  been  made  at  the  parliament  of 
Carlisle,  which  however  does  not  appear,^  and  complaining  in 
strong  language  of  the  mischief  sustained  through  continual  reserva- 
tions of  benefices,  enacts  that  all  elections  and  collations  shall  be 
free,  according  to  law,  and  that,  in  case  any  provision  or  reservation 
should  be  made  by  the  court  of  Rome,  the  king  should  for  that  turn 
have  the  collation  of  such  benefice,  if  it  be  of  ecclesiastical  election 
or  patronage.||  This  devolution  to  the  crown,  which  seems  a  little 
arbitrary,  was  the  only  remedy  that  could  be  effectual  against  the 
connivance  and  timidity  of  chapters  and  sjriritual  patrons.     We 


-  *  Rotali  Parliament!,  vol.  i.  p.  £04.  This 
passage,  hastily  read,  ha^  deceived  Collier 
and  other  English  writers,  such  as  Henry 
and  Blackstone,  into  the  supposition  that 
annates  were  imposed  by  Clement  V.  But 
die  concurrent  testimony  of  foreign  authors 
refers  this  tax  to  John  XXII.,  as  the  canon 
law  also  shows.  Extravagant.  Communes, 
I.  iii.  t.  ii.  c.  IK 

+  The  statute  called  Articuli  cleri,  in  Id  1 6, 
was  directed  rather  towards  confirming  than 
limiting  the  clerical  hnmanity  in  criminal 
cases. 

t  Collier,  p.  546. 

^  It  is  singular,  that  Sir  E.  Coke  should 
assert,  that  this  act  recites,  and  is  founded 
upcm  the  statute  35  E.  I.  De  asportatis  reli* 


giosorum;  (^  Inst.  580.)  whereas  there  i» 
not  the  least  resemblance  in  the  words,  and 
very  little,  if  any,  in  the  substance.  Black- 
stone,  in  consequence,  mistakes  the  nature  of 
that  act  of  Edward  I.,  and  supposes-it  to 
have  been  made  against  papal  provisions,  to 
which  1  do  not  perceive  ewq  an  allusion. 
Whether  any  such  statute  was  really  made 
in  the  Carlisle  pariiament  of  35  E.  I.  as  is 
asserted  both  in  £5  K  III.  and  in  the  roll  of 
another  parliament,  17  E.  III.  (Rot.  Pari.  t. 
ii.  p.  144.)  is  hard  to  decide ;  and  perhaps 
those  who  examine  this  point  will  have  to. 
chuse  between  wilful  suppression  and  wilful 
interpolation. 

||25  E.  HI.  Stat.  & 
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cannot  assert,  that  a  statute  so  nobly  planned  was  executed  with 
equal  steadiness.  Sometimes  by  royal  dispensation,  sometimes  by 
neglect  or  evasion,  the  papal  bulls  of  provision  were  still  obeyed, 
though  fresh  laws  were  enacted  to  the  same  effect  as  the  former.  It 
was  found  on  examination  in  1367,  that  some  clerks  enjoyed  more 
than  twenty  benefices  by  the  pope's  dispensation.*  And  the  parlia-. 
ments  both  of  this  and  of  Richard  II.'s  reign  invariably  complain  of 
the  disregard  shewn  to  the  statutes  of  provisors.  This  led  to  other 
measures,  which  I  shall  presently  mention. 

The  residence  of  the  popes  at  Avignon  gave  very  general  offence 
to  Europe,  and  they  could  not  themselves  avoid  perceiving  the  dis- 
advantage of  absence  from  their  proper  diocese,  the  city  of  St. 
Peter,  the  source  of  all  their  claims  to  sovereign  authority.  But 
Rome,  so  long  abandoned,  offered  but  an  inhospitable  reception : 
Urban  V.  returned  to  Avignon,  after  a  short  experiment  of  the 
capital ;  and  it  was  not  till  1376,  that  the  promise,  often  repeated 
and  long  delayed,  of  restoring  the  papal  chair  to  the  metropolis  of 
Christendom,  was  ultimately  fulfilled  by  Gregory  XI.  His  death, 
which  happened  soon  afterwards,  prevented,  it  is  said,  a  second 
flight  that  he  was  preparing.  This  was  followed  by  the  great 
schism,  an  event  the  most  remarkable,  except  the  Reformation,  in 
ecclesiastical  history.  It  is  a  difficult  and  by  no  means  an  in- 
teresting question  to  determine  the  validity  of  that  contested 
election,  which  distrg^cted  the  Latin  church  for  so  many  years. 
All  contemporary  testimonies  are  subject  to  the  suspicion  of  partiality 
in  a  cause  where  no  one  was  permitted  to  be  neutral.  In  one  fact 
however  there  is  a  common  agreement,  that  the  cardinals^  of  whom 
the  majority  were  French,  having  assembled  in  conclave  for  the 
flection  of  a  successor  to  Gregory  XI.,  were  disturbed  by  a 
tumultuous  populace,  who  demanded  with  menaces  a  Roman  or,  at 
least,  an  Italian  pope.  This  tumult  appears  to  have  been  sufficiently 
yiolent  to  excuse,  and  in  fact  did  produce,  a  considerable  degree  of 


*  Collier,  p.  56a. 
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iofiiiiiidatioii.     After  9ome  timQ^  the  cardinals  made  choice  of  the  CHAP, 
archbishop    of  Ban,  a  Nea|>olitan,   who   assumed  the  name  of  sj^^ 
Urban  VI.    Hi*  election  satisfied  the  populace,  and  tranquilhty  .was  eccles. 
restored.     The  cardinals  (mnounced  their  choice  to  the  absent  mem*- 
bers  of  their  college,  and  behaved  towards  Urban  as  their  pope  for 
several  weeks.     But  his  uncommon  harshness  of  temper  giving  them 
offence^  they  withdrew  to  a  neighbouring  towfa,  and  protesting  that 
bis  election  had  been  compelled  by  the  violence  of  the  Roman 
populace,  annulled  the  whole  proceeding,  and  chose  one  of  their 
own  number,  who  took  the  pontifical  name  of  Clement  VII.     Such 
are  the  leading  circumstances  which  produced  the  famous  schism. 
Constraint  is  so  destructive  of  the  essence  of  election,  that  sufirages 
given  through  actual  intimidation  ought,  I  think,  to  be  lield  invaUd, 
even  without  minutely  inquiring  whether  the  degree  of  illegal  force 
was  such  as  might  reasonably  overcome  the  constancy  of  a  firm 
)[nind.     It  is  improbable  that  tlve  free  votep  of  the  cardinab  would 
have  been  bestowed  pn  the  archbishop  of  Ban ;  and  I  should  not 
feel  much  hesitation  in  pronouncing  his  election  to  have  been  void« 
But  the  sacred   college  unquestionably   did  not  use  the  earUest 
opportunity  of  protesting  against  the  violence  they  had  suffered; 
ftnd  we  may  infer  almost  with  certajuity,  that,  if  Urban's  conduct 
had  been  more  acceptable  to  that  body,  the  world  would  have  heard 
little  of  the  transient  riot  at  his  electioix.     This  however  opens  a 
delicate  question  in  jurisprudence;  namely,  under  what  circum- 
stances acts,  not  only   irregular,,  but   substantially   defective,  are 
capable  of  receiving  a  retro-active  confirmation  by  the  acquiescence 
and  acknowledgement  of  parties  concerned  to  oppose  them.     And 
upon  this,  I  conceive,  the  great  problem  of  legitimacy  between 
Urban  and  Clement  will  be  found  to  depend.* 

^Lenfant  has  collected  all  the  original  are  Qot.    The  modem  Italian  writers  exprew 

testimonies  on  both  sides  in  the  first  book  of  no  doubt  about  the  legitimacy  of  Urban; 

hk  CoBcile  d^  Pise.     No  positive  decision  the  French  at  most  intimate,  that  Clement^a 

has  ever  been  made  on  the  subject,  but  the  pretensions  were  not  to  j>e  wholly  rejected. 

Itoman  popes  are  numbered  in  the  com-  But  I  am  saying  too  much  on  a  question  so 

jlKwly  received  Ust^  and  those  qi-  Av}gQ9a  u^terlj^  unipapgrt^n^. 


Schiiiin. 
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CHAP,      Whatever  posterity  may  have  judged  about  the  pretensions  of 

y^,J^  these  competitors,  they  at  that  time  shared  the  obedience  of  Europe 

EccLEs.    in  nearly  equal  proportions.     Urban  remained  at  Rome;  Clement 

POWER.  .  , 

The  Great   Tcsumcd  tlic  statiou  of  Aviguou.     To  the  former  adhered  Italy,  the 
Empire,  Jingland,  and  the  nations  of  the  north ;  the  latter  retained 
in  his  allegiance  France,  Spain,  Scotland,  and  Sicily.     Fortunately 
for  the  church,  no  question  of  religious  faith  intermixed  itself  with 
this  schism ;  nor  did  any  other  impediment  to  re-union  exist,  than 
the  obstinacy  and  selfishness  of  the  contending  parties.     As  it  was 
impossible  to  come  to  any  agreement  on  the  original  merits,  there 
seemed  to  be  no  means  of  healing  the  wound  but  by  the  abdication 
of  both  popes  and  a  fresh  undisputed  election.     This  was  the  gene- 
ral wish  of  Euiope,  but  urged  with  particular  zeal  by  the  court  of 
France,  and,  above  all,  by  the  university  of  Paris,  which  esteems  this 
period  the  most  honourable  in  her  annals.     The  cardinals  however 
of  neither  obedience  would  recede  so  far  from  their  party  as  to 
suspend  the  election  of  a  successor  upon  a  vacancy  of  the  pontifi- 
cate, which  would  have  at  least  removed  one-half  of  the  obstacle. 
The  Roman  conclave  accordingly  placed  three  pontiifs  successively, 
Boniface  IX.,   Innocent  VI.,  and   Gregory    XII.   in   the    seat  of 
Urban   VI. ;    and   the   cardinals   at  Avignon    upon   the   death   of 
Clement  in  1394  elected  Benedict  XIII. ,  (Peter  de  Luna,)  famous 
for  his  inflexible  obstinacy  in  prolonging  the  schism.    He  repeatedly 
promised  to  sacrifice  his  dignity  for  the  sake  of  union.     But  there 
was  no  subterfuge  to  which  this  crafty  pontiff  had  not  recourse  in 
order   to   avoid   comphance  with   his   word,   though   importuned, 
threatened,  and  even  besieged  in  his  palace  at  Avignon.     Fatigued 
by  his  evasions,  France  withdrew  her  obedience,  and  the  Gallican 
church    continued   for  a   few   years   without   acknowledging   any 
supreme  head.     But  this  step,  which  was  rather  the  measure  of  the 
univei-sity  of  Paris  than  of  the  nation,  it  seemed  advisable  to  retract ; 
and  Benedict  was  again  obeyed,  though  France  continued  to  urge 
his  resignation.     A  second  subtraction  of  obedience,  or  at  least 
declaration  of  neutrahty,  was  resolved  upon,  as  preparatory  ^to  the 
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icDii^ocation  of  a  general  CQunciL     Oh  the  other  hand,  those  who  CHAP. 
sat  at  Rome  displayed  not  less  insincerity.     Gregory  XII.  bound   s,^^^ 
himself  by  oath  on  his  accession  to  abdicate  when  it  should  appear  eccles. 
necessary.     But  while  these  rivab  were  loading  each  other  with  the 
mutual  reproach  of  schism ,  they  drew  on  themselves  the  suspicion 
of  at  least  a  virtual  collusion  in  order  to  retain  their  respective 
stations.     At  length,  the  cardinals  of  both  paitief;,  wearied  with  so 
much  dissimulation,  deserted  their  masters,  and  summoned  a  general 
council  to  meet  at  Pisa.* 

The  council  assembled  at  Pisa  deposed  both  Gregory  and  Bene-  coundiof 
diet,  without  deciding  in  any  respect  as  to  their  pretensions,  and   1400 
elected  Alexander  V.  by  its  own  supreme  authority.     This  iaiuthority^ 
however,  was  not  universally  recognized;    the  schism,  instead  of 
bdng  healed,  became  mote  desperate ;  for  as  Spain  adhered  firmly 
to  Benedict,  and  Gregory  was  not  without  supporters,  there  were 
pow  three  contending  pontiffs  in  the  church,     A  general  council  was 
still,  however,  the  favourite  and  indeed  the  sole  remedy ;  and  Johii 
XXIII.,  successor  of  Alexander  V^  was  reluctantly  prevailed  upon, 
or  perhaps  trepanned  into  convoking  one  to  meet  at  Constance;  ofcon. 
In  this  celebrated  assembly  he  was  himself  deposed;  a  sentence  ia[a 
which  he  incurred  by  that  tenacious  clinging  to  his  dignity,  after 
repeated  promises  to  abdicate,  which  had  already  proved  £gttal  to 
bis  competitors^     The  deposition  of  John,  confessedly  a  legidmate 
pope,  may  strike  us  as  an  exti-aordinary  measure.     But,  besides  the 
opportunity  it  might  aflford  of  restoring  union,  the  council  found  a 
pretext  for  this  sentence  in  his  enormous  vices,  which  indeed  they 
seeox  to  have  taken  upon  common  fame  without  any  judicial  pro* 
cess.    The  true  motive,  however,  of  their  proceedings  against  him 
was  a  desire  to  make  a  signal  display  of  a  new  system  which  bad 
rapidly  gained  ground,  and  which  I  may  venture  to  call  the  whig 
principles  of  the  Catholic  church.     A  great  question  was  at  issue, 
whether  the  polity  of  that  establishment  should  be  an  absolute,  or  an 

*  VUbuoe^.  hmftaOf  Coiidle  d«  Pise.  Crevier,  Hist,  tie  rUniversit6  de  Pam,  t.  jii. 
VOL*  II.  p 


205  HISTORY  AND  GOVERNMENTS  OF  EUROPE 

CHAP,  exceedingly  limited  monarchy.     The  papal  tyranny,  long  endured 

,J^^  and  still  increasing,  had  excited  an  active  spirit  of  reformation  which 

EccLEs.    the  most  distinguished  ecclesiastics  of  France  and  other  countries 

POWER.  ® 

encouraged.  They  recurred,  as  far  as  their  knowledge  allowed,  to 
a  more  primitive  discipline  than  the  canon  law,  and  elevated  the 
supremacy  of  general  councils.  But  in  the  formation  of  these  they 
did  not  scruple  to  introduce  material  innovations.  The  bishops 
have  usually  been  considered  the  sole  members  of  ecclesiastical  as- 
semblies. At  Constance,  however,  sat  and  voted  not  only  the  chiefs 
of  monasteries,  but  the  ambassadors  of  all  Christian  princes,  the 
deputies  of  universities,  with  a  multitude  of  inferior  theologians,  and 
even  doctors  of  law.*  These  were  naturally  accessible  to  the  pride 
of  sudden  elevation,  which  enabled  them  to  controul  the  strong,  and 
humihate  the  lofty.  In  addition  to  this,  the  adversaries  of  the  court 
of  Rome  carried  another  not  less  important  innovation.  The  Italian 
bishops,  almost  universally  in  the  papal  interests,  were  so  numerous, 
that  if  suffrages  had  been  taken  by  the  head,  their  preponderance 
would  have  impeded  any  measures  of  the  transalpine  nations  to- 
wards reformation.  It  was  determined,  therefore,  that  the  council 
should  divide  itself  into  four  nations,  the  Italian,  the  German,  the 
French  and  the  Enghsh  ;  each  with  equal  rights,  and  that  every  pro* 
position  having  been  separataly  discussed,  the  majority  of  the  four 
should  prevail.-f     This  revolutionary  spirit  was  very  unacceptable  to 

*  Lenfant,   Concile  de  Constance,  t.  i.  to  put  in  requisition  the  immeasurable  pedi- 

II.  107.  (edit.  17^7*)  Crevier,  t.  iii«  p.  405.  grees  of  Ireland.     Joseph  of  Arimathea  ^ho 

t  was  agreed,  th?it  the  ambassadors  could  planted  Christianity  and  his  stick  at  Glas- 

not  vote  upon  articles  of  faith,  but  only  on  tonbury  did  his  best  to  help  the  cause.    The 

questions  relating  to  the  settlement  of  the  recent  victory  of  Azincourt,  I  am  inclined  to 

church.     But  the  second  order  of  ecclesias-  think,  had  more  weight  with  the  council, 

tics  were  allowed  t(>  vote  generally.  Lenfiaiit,  t.  ii.  p.  46. 

+  This,  separation  of  England,  as  a  co-         At  a  time  when  a  very  different  spirit 

equat  limb  of  the  council,  gave  great  Um-  prevailed,  the  English  bishops  und<^r  Henry 

brage  to  :the  French,  who  maintained  that,  II.  and  Henry  111.  had  claimed  as  a  righ^ 

like  Denmark  and  Sweden,  it  ought  to  have  that  no   more  than  four  of  their  number 

b6en  reckoned  almig  with  Germany.    The  should  be  summoned  to  a  generd  council. 

Bnglish  deputies  came  down  with  a  profu-  Hoveden,  p.   320. ;    Carte,  vol.  ii.  p.  84. 

sion  of  authorities  to  prove  the  antiquity  of  This  was  like  boroughs  praying  to  be  re- 

their  monarchy,  for  which  they  «Ud  not  foil  leased  from  sending  members  to  parHament. 
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the  canliiials^  who  Bubmitte^  reluctantly^  and  with  a  determination,  CHAP, 
th^  did.niM;  prove  altogether  unavailing,  to  save  their  papal  men  v^..^-^^ 
narchy  by  a  dexterous  poUcy.  They  could  not,  however,  prevent  ^^ 
the  famous  resolutions  of  the  fourth  and  fifth  sessions,  which,  d^lare 
that  the  council  hasTeceived,  by  divine  right,  an  authority  to  whicl\ 
ev^y  rank,  even  the  papaJ^  is  qbUged  to  submit  in  matters  of  faith, 
in  the  extirpation  of  the  present  schism,  and  in  jthe  reformation  o^ 
the  church  both  in  its  head  and  its  members  ;  and  that  every  per* 
Sony  even  a  pope,  who  shall  obstinately  refuse  to  obey  that  council,| 
or  any  other  lawfully  assembled^  is  Uable  to  sudi  punishment  as  shall 
b^  Aiecessary>*  These  d^rees  are  the  great  pillars  of  that  moderate 
theory  with  respect  to  the  papal  authority,  which  distinguished  tht^ 
Oallican  church,  and  is  embraced,  I  presume^^by  almost  all  laymen 
^ad  the  major  p^rt  of  ecclesiastics  on  this  side  of  th^  Alps.  .  They 
embarrass  the  more  popish  churchmen  as  the  revolution  does  our 
!^glish  tories ;  some  boldly  impugn  the  authority  of  the  council  of 
Const^Mice,  while  others  chicane  upon  the  interpretation  of  its 
decrees.  Their  practical  importance  is  not,  indeed,  direct;  universal 
councils  exist  only  in  possibility ;  but  the  acknowledgement  of  ^ 
possible  afitjiprity  paramount  to  the  see  of  Rome  has  contributed^ 
among  other  means,  to  check  its  usurpations. 

The  purpose  for  which  these  general  councils  had  been  required^i 
next 'to  that  of  healing  the  schism,  >yas  the  reformation  of  abuses* 
All  the  rapacious  exactions,  all  the  scandalous  venahty  of  which 
Europe  had  complained,  while  unquestioned  pontiffs  ruled  at 
Avignon,  appeared  light  in  comparison  of  the  practices  of  both  rival* 
during  the  schism.  Tenths,  repeatedly  levied  upon  the  clergy, 
annates  rigorousl}^  exacted  and  enhanced  by  new  valuations,  feea^ 
annexed  to  the  complicated  formalities  of  the  papal  chancery^  were 
the  means  by  which  each  half  of  the  church  was  compelled  to  reim- 
burse its  chief  for  the  subtraction  of  the  other's  obedience.  Boniface 
IX.,  one  of  the  Roman  line,  whose  fame  is  a  Uttle  worse  than  that  of 

^  Id.  p.  164.     Crevier,  t.  iii.  p.  417* 
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CHAP,  his  antagonists,  made  a  gross  traffic  of  his  patronage ;  selling  the 
s^^,,^  privileges  of  exemption  from  ordinary  jurisdiction,  of  holding  bene- 
EccLEs.    fices  in  commendam,  and  other  dispensations  invented  for  the  benefit 
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of  the  holy  see.*  Nothing  had  been  attempted  at  Pisa  towards 
reformation.  At  Constance  the  majority  were  ardent  and  sincere; 
the  representatives  of  the  French,  German,  and  English  churches 
met  with  a  determined  and,  as  we  have  seen,  not  always  misuccessful 
resolution  to  assert  their  ecclesiastical  liberties.  They  appointed  a 
committee  of  reformation,  whose  recommendations,  if  carried  into 
effect,  would  have  annihilated  almost  entirely  that  artfully  con- 
structed machinery  by  which  Rome  had  absorbed  so  much  of  the 
revenues  and  patronage  of  the  church.  But  men,  interested  in  per- 
petuating these  abuses,  especially  the  cardinals,  improved  the  ad- 
vantages which  a  skillful  government  always  enjoys  in  playing  against 
a  popular  assembly.  They  availed  themselves  of  the  jealousies 
arising  out  of  the  division  of  the  council  into  nations,  which  exterior 
political  circumstances  had  enhanced.  France,  then  at  war  with 
.England,  whose  pretensions  to  be  counted  as  a  fourth  nation  she  had 
warmly  disputed,  and  not  well  disposed  towards  the  emperor  Sigis- 
mund,  joined  with  the  Italians  against  the  English  and  German 
members  of  the  council  in  a  matter  of  the  utmost  importance,  the 
immediate  election  of  a  pope  before  the  articles  of  reformation  should 
be  finally  concluded.  These  two  nations,  in  return,  united  with  the 
Italians  to  chuse  the  cardinal  Colonna,  against  the  advice  of  the 
French  divines,  who  objected  to  any  member  of  the  sacred  college. 
The  court  of  Rome  were  gainers  in  both  questions.  Martin  V.,  the 
new  pope,  soon  evinced  his  determination  to  elude  any  substantial 
reform.  After  publishing  a  few  constitutions  tending  to  redress  some 
of  the  abuses  that  had  arisen  during  the  schism,  he  contrived  to  make 
separate  conventions  with  the  several  nations,  and  as  soon  as  possible 
dissolved  the  council.-f 

*  Lenfant^  Hist,  du   Concile   de    Pise,     copiousness  as  well  as  impartiality  of  this 

passim.     Crevier,  Villaret,  Schmidt,  Collier,     work  justly  render  it  an  almost  exclusive 

t  Lenfant,  Concile  de  Constance.    The     authonty.     Creuer  (Hist,  de  TUniversit^  de 
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'  ,  Bj  one  of  the  decrees  past  at  Constance,  another  general  council  CHAP, 
was  to  be  assembled  in  five  years,  a  second  at  the  end  of  seven  more,  ^^^^ 
and  fitnn  that  time  a  similar  representation  of  the  church  was  to  eccles. 
me^  every  ten  years*  Martin  V.  accordingly  convoked  a  council 
at  Pavia,  which,  on  account  of  the  plague,  was  transferred  to  Siena; 
but  nothing  of  importance  was  transacted  by  this  assembly.*  That 
which  he  summoned  seven  years  afterwards  to  the  city  of  Basle  had  of  BMie. 
very  different  results.  The  pope  dying  before  the  meeting  of  this  1433 
council,  was  succeeded  by  Eugenius  IV.,  who,  anticipating  the  spirit 
of  its  discussions,  attempted  to  crush  its  independence  in  the  outset^ 
by  transferring  the  place  of  session  to  an  Italian  city.  No  point  was 
ireckoned  so  material  in  the  contest  between  the  popes  and  reformers, 
as  whether  a  council  should  sit  in  Italy  or  beyond  the  Alps.  *  The 
council  of  Basle  began,  as  it  proceeded,  in  open  enmity  to  the  court 
of  Rome.  Eugenius,  after  several  years  had  elapsed  in  moi-e  or  less 
hostile  discussions,  exerted  his  prerogative  of  removing  the  assembly 
to  Ferrara,  and  from  thence  to  Florence.  For  this  he  had  a  specious 
pretext  in  the  uegociation,  then  apparently  tending  to  a  prosperous 
issue,  for  the  re-union  of  the  Greek  church ;  a  triumph,  however 
transitory,  of  which  his  council  at  Florence  obtained  the  glory.  On 
the  other  hand,  the  assembly  at  Basle,  though  much  weakened  by 
the  defection  of  those  who  adhered  to  Eugenius,  entered  into  com- 
pacts with  the  Bohemian  insurgents,  more  essential  to  the  interests 
of  the  church  than  any  union  with  the  Greeks,  and  completed  the 
work  begun  at  Constance  by  abolishing  the  annates,  the  reservations 
of  benefices,  and  other  abuses  of  papal  authority.  In  this  it  received 
the  approbation  of  most  princes ;  but  when,  provoked  by  the  en- 
deavours of  the  pope  to  frustrate  its  decrees,  it  proceeded  so  far  as 
to  suspend  and  even  to  depose  him,  neither  France  nor  Germany 
concurred  in  the  sentence.  Even  the  council  of  Constance  had  not 
absolutely  asserted  a  right  of  deposing  a  lawful  pope,  except  in  case 

Paris,  t.  iii.)  has  piven  a  good  abridgement:         *  Lenfant,  Guerre  des  Hussites,  t.  i.  p. 
and  Schmidt,  (Hist,  des  AUemand^  t.  v.)  is     223, 
worthy  of  attention. 
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CHAP,  of  heresy,  though  their  conduct  towards  John  could  not  otherwise 
^J^^  be  justified.*  This  question  indeed  of  ecclesiastical  public  law 
EccLEs.   seems  to  be  still  undecided.     The  fathers  of  Basle  acted  however 

POWER 

with  greater  intrepidity  than  discretion,  and  not  perhaps  sensible  of 
the  change  that  was  taking  place  in  pubhc  opinion^  raised  Amadeus^ 
a  retired  duke  of  Savoy,  to  the  pontifical  dignity  by  the  name  of 
Felix  V.  They  thus  renewed  the  schism,  and  divided  the  obedience 
of  the  Catholic  church  for  a  few  years.  The  empire  however  as 
well  as  France  observed  a  singular  and  not  very  consistent  neutra- 
lity, respecting  Eugenius  as  lawful  pope,  and  the  assembly  at  Basle 
as  a  general  council.  England  warmly  supported  Eugenius,  and  even 
adhered  to  his  council, at  Florence;  Aragon  and  some  countries  of 
smaller  note  acknowledged  Felix.  But  the  partizans  of  Basle  be- 
came every  year  weaker ;  and  Nicolas  V.,  the  successor  of  Euge- 
nius, found  no  great  diflBculty  in  obtaining  the  cession  of  Felix,  ai>d 
terminating  this  schism.  This  victory  of  the  court  of  Rome  over  the 
council  of  Basle  nearly  counterbalanced  the  disadvantageous  events 
at  Constance,  and  put  an  end  to  the  project  of  fixing  permanent 
limitations  upon  the  head  of  the  church  by  means  of  general  coun- 
cils. Though  the  decree  that  prescribed  the  convocation  of  a 
council  every  ten  years  was  still  unrepealed,  no  absolute  monarchs 
have  ever  more  dreaded  to  meet  the  representatives  of  their  people, 
than  the  Roman  pontiffs  have  abhorred  the  name  of  tliose  ecclesias- 
tical synods  ;  once  alone,  and  that  with  the  utmost  reluctance,  has 
the  catholic  church  been  convoked  since  the  council  of  Basle ;  but 
the  famous  assembly  to  which  I  allude  does  not  fall  within  the  scope 
of  my  present  undertaking.-f- 

*  The  council  of  Basle  endeavoured  to  the  minor  theologians,  the  democracy  of  the 

evade  this  difficulty^  by  declaring  Eugenius  catholic   church,    wrhose   right   of  suffrage 

a  relapsed  heretic.      Lenfont,  Guerre  des  seems  rather  an  anomalous  infringement  of 

Hussites,  t.  ii.  p.  98.     But,  as  the  church  episcopal  authority,  pressed  it  with  much 

could  discover  no  heresy  in  his  disagreement  heat  and  rashness.     See  a  curious  passage 

with  that  assembly,  the  sentence  of  deposi-  on  this  subject  in  a  speech  of  the  Cardinal 

tion  gained  little  strength  by  this  previous  of  Aries. .    Lenfent,  t.  ii.  p.  5225. 
decision.     The  bishops  were  unwilling  to         f  There  is  not,  I  believe,  any  snlfficient 

take  this  violent  step  against  Eugenius ;  but  history  of  the  council  of  Basle.    Lenfant 
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It  is  a  natural  subject  of  speculation,  what  would  have  been  the  CHAP^ 
effects,  of  these. unhrersal  councils,  which  were  so  popular  in  the  fif-  v^^^w 
teenA  century,  if  the  decree  passed  at  Constance  for  their  periodical  ^^^ 
assembly  had  been  regularly  observed.  Many  catholic  writers,  of 
the  moderate  or  cisalpine  school,  have  lamented  their  disuse,  and 
ascribed  to  it  that  irreparable  breach  which  the  Reformation  haft 
made  in  the  £ibric  of  their  church.  But  there  is  almost  an  absurdity 
in  conceiying  dieir  permanent  existence.  What  chemistry  could 
have  kept  united  such  heterogeneous  masses,  furnished  with  every 
principle  of  mutual  repulsion  ?  Even  in  early  times,  when  councilp^ 
though  nominally  general,  were  composed  of  the.  subjects  of  the 
Roman  empire,  they  had  been  marked  by  violence,  and  contradict 
turn;  what  then  could  have  been  expected  from  the  delegates  of 
independent  kingdoms,  whose  ecclesiastical  polity,  whatever  may  be 
said,  of  the  spintual  unity  of  the  church,  had  long  been  far  too  inti- 
mattdy  blended  with  that  of  the  state,  to  admit  of  any  general  con- 
troul  without  its  assent?  Nor,  beyond  the  «eal,  unquestionably 
sincere,  which  animated  their  members,  especially  at  Basle,  for  the 
abolition  of  papal  abuses,  is  there  anything  to  praise  in  their  conduct, 
or  to  regret  in  their  cessation.  The  statesman,  who  dreaded  the 
encroachments  of  priests  upon  the  civil  government,  the  christian, 
who  panted  to  see  his  rites  and  faith  purified  from  the  corruption  of 
ages,  found  no  hope  of  improvement  in  the  councils.  They  took 
upon  themselves  the. pretensions  of  the  popes  whom  they  att^oipted 
to  supersede.  By  a  decree  of  the  fathers  at  Constance,  all  persons, 
including  princes,  who  should  oppose  any  obstacle  to  a  journey 
undertaken  by  the  emperor  Sigismund,  in  order  to  obtain  the  cession 
of  Benedict,  are  declared  excommunicated,  and  deprived  of  their 
dignities,  whe^r  secular  or  ecclesiastical.'*^  Their  condemnation  of 
Huss  and  Jerome  of  Ptague,  and  the  scandalous  breach  of  faith 

deiigned  ta  write  k  from  the  x>r^Qal  acts,  History  of  the  Council  of  Basle*     Schmidt^ 

bo^  fiadiqg  hiflr  health  decline,  intermixed  Crevier,  ViUaret,  are  still  my  other  aatt)6ri^ 

Mime  latfier  imperfect  noidcea  of  its  traoBac*  tiea. 

tions  with  his  history  of  the  Hussite  war,         ^  Len£i»t,  t.  i.  p«  439- 

which  is  commonly  quoted  under  the  title  of  .  '        ^ 
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CHAP,  which  they  induced  Sigismund  to  commit  on  that  occasion,  are  noto- 
vj^^  nous*  But  perhaps  it  is  not  equally  so,  that  this  celebrated  assembly 
EccLRs.  recognized  by  a  solemn  decree  the  flagitious  principle  which  it  had 
practised,  declaring  that  Hu5s  was  unworthy,  through  his  obstinate 
adherence  to  heresy,  of  any  privilege  ;  nor  ought  any  faith  or  pro- 
mise to  be  kept  with  him,  by  natural,  divine,  or  human  law,  to  the 
prejudice  of  the  cathoHc  religion.*  It  will  be  easy  to  estimate  the 
claims  of  this  congress  of  theologians  to  our  veneration,  and  to  weigh 
the  retrenchment  of  a  few  abuses  against  the  formal  sanction  of  an 
atrocious  maxim. 

It  was  not  however  necessary  for  any  government  of  tolerable 
energy  to  seek  the  reform  of  those  abuses  which  affected  the  inde-* 
pendence  of  national  churches,  and  the  integrity  of  their  regular 
discipline  at  the  hands  of  a  general  council.  Whatever  difficulty 
there  might  be  in  overturning  the  principles  founded  on  the  decretals 
ef  Isidore,  and  sanctioned  by  the  prescription  of  many  centuries,  the 
more  flagrant  encroachments  of  papal  tyranny  were  fresh  innova- 
tions, some  within  the  actual  generation,  others  easily  to  be  traced 

*  Nee  aliqua  sibi  fides  aut  prombsio,  de  protection  within  the  city  of  Constance.     5. 

jure  naturally  divino,  et  humano  fiierit  in  pre-  Sigismund  was  persuaded  to  acquiesce  in 

judicium  Catfaolicae  fidei  observanda.    Len-  the  capital  punishment  of  Huss^  and  even  to 

/ant,  t.  i.  p.  49 1  •  make  it  his  own  act.  Lenfant,  p.  409.  by 

This  proposition  is  the  great  disgrace  of  which  he  manifestly  broke  his  engagement, 

the  Qoupjcil  ip  the  affair  of  Huss.     But  the  6.  It  is  evident,  that  in  this  he  acted  by  the 

vioflation  of  his  safe-conduct  being  a  famous  advice  and  sanction  of  the  council,  who  thus 

event   in  ecclesiastical  history,  and  which  became  accessary  to  the  guilt  of  his  trea-* 

has  beejQ  very  much  disputed  with  some  de-  chery. 

gree  of  erroneous  statement  on  both  sides,  it  The  great  moral  to  be  drawn  from  th^ 
ipay  be  proper  to  give<bnefly  an  impartial  story  of  John  Huss*s  condemnation  is,  that 
summary.  I.  Huss  came  to  Constance  with  no  breach  of  faith  can  be  excused  by  our 
a  safe-conduct  of  the  emperor,  very  loosely  opinion  of  ill  desert  in  the  party,  or  by  a 
worded,  and  not  dii;ected  to  any  individuals,  narrow  interpretation  of  our  own  engage* 
Lenfant,  t.  i.  p.  69.  2.  This  pass  however  ments.  Every  capitulation  ought  to  be  con- 
was  bmding  upon  the  emperor  himself,  and  stnied  favourably  for  the  weaker  side.  In 
was  so  considered  by  him,  when  he  .rernon-  such  cases,  it  is  emphatically  true,  that  if  the 
strated  against  the  arrest  of  Huss.  Id.  p.  73.  letter  killeth,  the  spirit  should  give  life. 
83.  3.  It  was  not  binding  on  the  council,  Gerson,  the  most  eminent  theologian  of 
who  possessed  no  temporal  power,  but  had  his  age,  and  the  coryphaeus  of  the  party  that 
a  riflht  to  decide  upon  the  question  of  heresy*  opposed  the  transalpine  principles,  was 
4.  It  is  not  manifest  by  wnat  civil  authority  deeply  concern^  ia  ai$  atrociout  bosinefls* 
Huss  was  arrested, nor  can  I  determine  how  previer,  p.  43^ 
hx  the  imperial  safe-conduct  was  a  legal 
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up,  and  continually  disputed.     The  principal  European  nations  de-  CHAP, 
termined,  with  diflFerent  degrees  indeed  of  energy,  to  make  a  stand   w^w 
against  the  despotism  of  Rome.     In  this  resistance  England  was  not  ^^^• 
only  the  first  engaged,  but  the  most  consistent ;  her  free  parUament 
preventing,  as  far  as  the  times  permitted,  that  wavering  policy  to 
which  a  court  is  liable.     We  have  already  seen,  that  a  foundation 
was  laid  in  the  ^statute  of  provisors  under  Edward  III.     In  the  next 
reign,  many  other  measures  tending  to  repress  the  interference  of 
Rome  were  adopted;  especially  the  great  statute  of  praemunire, 
which  subjects  all  persons  bringing  papal  bulls  for  translation  of 
bishops  and  other  enumerated  purposes  into  the  kingdom  to  the 
penalties  of  forfeiture  and  perpetual  imprisonment.*    This  act  re- 
ceived, and  probably  was  designed  to  receive,  a  larger  interpretation 
than  its  language  appears  to  warrant.     Combined  with  the  statute  of 
provisors,  it  put  a  stop  to  the  pope's  usurpation  of  patronage,  which 
had  impoverished  the  church  and  kingdom  of  England  for  nearly 
two  centuries.    Several  attempts  were  made  to  overthrow  these  enact- 
m^its  ;  the  first  parliament  of  Henry  IV.  gave  a  very  large  power  to 
the  king  over  the  statute  of  provisors,  enabling  him  even  to  annul  it 
at  his  pleasurc-f-    This  however  does  not  appear  in  the  statutes. 
Henry  indeed,  like  his  predecessors,  exercised  rather  largely  his  pre- 
rogative of  dispensing  with  the  law  against  papal  provisions ;  a  pre- 
rogative which,  as  to  this  point,  was  itself  taken  away  by  an  act  of 
his  own,  and  another  of  his  son  Henry  V4     But  the  statute  always 
stood  unrepealed  ;  and  it  is  a  satisfactory  proof  of  the  ecclesiastical 
supremacy  of  the  legislature,  that  in  the  concordat  made  by  Martin 
V.  at  the  council  of  Constance  with  the  English  nation,  we  find  no 
mention  of  reser\'ations  of  benefices,  of  annates,  and  the  other  princi- 
pal grievances  of  that  age;§  our  ancestors  disdaining  to  accept  by 

*  16  Ric.  II.  c.  5.  Her,  p.  653.   Chicbeley  did  all  in  bis  power; 

+  Rot.  Pari.  vol.  iii.  p.  428.  but  the  commons  were  always  inexorable  on 


i  7  H.  IV.  c.  8. ;  S  H.  V.  c.  4.     Martin  this  bead.  p.  636. ;  and  the  archbishop  even 

V.  published  an  angry  bull  against  the  '  exe-  inciurred  Martin's  resentment  by  it.   Wilkips, 

ble  statute*  of  prtemunire;  enjoining  Arcb-  C 
hop  Chicbeley  to  procure  its  repeal.   CoW 

VOL,  II.  Q 


crable  statute*  of  prtemunire ;  enjoininff  Arch-     Concilia,  t.  iii.  p.  483 
l)ishop  Chicbeley  to  procure  its  repeal.   CoW        §  Leofant^  t.  iL  p.  444< 
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CHAP,  compromise  with  the  pope  any  modification  or  even  confirmation  of 
s^^,^  their  statute  law.  They  had  already  restrained  another  flagrant  abuse^ 
EccLEs.   the  increase  of  first  fruits  by  Boniface  IX.;  an  act  of  Henry  IV.  for- 

POWER.        .       .  . 

bidding  any  greater  sum  to  be  paid  on  that  account  than  had  been 
formerly  accustomed.* 
Influence  of  It  wiU  appear  evident  to  every  person  acquainted  with  the  con- 
tciJ^ts.'  *"'  temporary  historians,  and  the  proceedings  of  parliament,  that  besides 
partaking  in  the  general  resentment  of  Europe  against  the  papal 
court,  England  was  under  the  influence  of  a  peculiar  hostility  to  the 
clergy,  arising  from  the  dissemination  of  the  principles  of  Wickliffe.-f- 
All  ecclesiastical  possessions  were  marked  for  spoliation  by  the 
system  of  this  reformer  ;  and  the  house  of  commons  more  than  once 
endeavoured  to  carry  it  into  effect,  pressing  Henry  IV.  to  seize  the 
temporahties  of  the  church  for  public  exigencies.:}:  This  recommen- 
dation, besides  its  injustice,  Avas  not  likely  to  move  Henry,  Avhose 
policy  had  been  to  sustain  the  prelacy  against  their  new  adversaries. 
Ecclesiastical  jurisdiction  Avas  kept  in  better  controul  than  formerly 
by  the  judges  of  common  law,  who  through  rather  a  strained  con- 
struction of  the  statute  of  praemunire,  extended  its  penalties  to  the 
spiritual  courts,  when  they  transgressed  their  limits.§  The  privilege 
of  clergy  in  criminal  cases  still  remained ;  but  it  was  acknowledged 
not  to  comprehend  high  treason. || 

*  6  H.  IV,  c.  i.  suspicion  occurs  in  other  instances,  it  would 

'f  See  among  many  other  passages,  the  be  desirable  to  ascertain  by  examination  of 

articles  exhibited  by  the  Lollards  to  parlia-  the  original  rolls,  whether  diey  bear  any  ex- 

ment  against  the  clergy  in   1395.     Collier  iernal   marks  of  injury.      I'he    mutilators^ 

gives  the  substance  of  them,  and  they  are  however,  if  such  there  were,  have  left  a  great 

noticed  by  Henry;  but  they  are  at  full  length  deal.    The  rolls  of  Henry  IV.  and  V.*s  par- 

in  Wilkins,  t.  iii.  p.22].  liaments  are  quite  full  of  petitions  against 

t  Walsingham,  p.  371.  379-     Rot.  Pari,  tlie  clergy. 

1 1  H.  IV.  vol.  iii.  p. 645.    The  remarkable  §  3  Inst.  p.  12 1.     Collier,  vol.  i.  p.  666. 

dialogue  between  the  archbishop  of  Canter-  ||  2  Inst.  p.  634.  where  several  instances 

bury  and  the  speaker  of  the  commons,  de-  of  priests  executed  for  coining  and  other 

tailed  by  Walsingham  in  the  former  passage,  treasons  are  adduced.    And  this  may  also  be 

is  not  corroborated  by  any  thing  in  the  re-  inferred  from  25  E.  III.  stat.  3.  c.  4. ;  and 

cords.     But  as  it  is  uuJikely  that  so  circum-  from  4  H.  IV.  c.  3.    Indeed  the  benefit  of 

stantial  a  narrative   should  have  no  foun*  clergy  has  never  been  taken  away  by  statute 

dation,  Hume  has  plausibly  conjectured  that  irom  high  treason.    This  renders  it  impro-- 

the  roU  has  been  wilfully  mutilated.   As  this  4>able  that  Chief  Justice  Gascoyne  should,  as 
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Germany,  as  well  as  England,  was  disappointed  of  her  hopes  of  CHAP, 
geou^al  reformation  by  the  Italian  party  at  Constance  ;  but  she  did  v^pji^ 
not  supply  the  want  of  the  council^s  decrees  with  sufficient  decision,  eccles. 

POWER. 

A  concordat  yrith  Martin  V.  left  the  pope  in  possession  of  too  great  a  concordati 
peart  of  hi§  recent  usurpations.*  This  however  was  repugnant  to  the  fenborg! 
spirit  of  Grermany,  which  called  for  a  more  thorough  reform  with  all 
the  national  roughness  and  honesty.  The  diet  of  Mentz  during  the 
continuance  of  the  council  of  Basle  adopted  all  those  regulations 
hostile  to  the  papal  interests  which  occasioned  the  deadly  quarrel 
between  that  assanbly  and  the  court  of  Rome.*f*  But  the  German 
empire  was  betrayed  by  Frederic  III.,  and  deceived  by  an  accom* 
plisbed  but  profligate  statesman,  his  secretary  .^kieas  Sylvius.  Fresh 
concordats,  setded  at  Aschaffenburg  in  1448,  nearly  upon  the  footing 
(^  those  concluded  with  Martin  V.,  surrendered  great  part  of  the  inde- 
pendence for  which  Germany  had  contended.  The  pope  retained 
his  annates,  or  at  least  a  sort  of  tax  in  their  place ;  and  instead  of 
reserving  beae6ces  arbitrarily,  he  obtained  the  positive  right  of  colla- 
tion during  six  alternate  months  of  every  year.  Episcopal  elections 
Were  freely  restored  to  the  chapters,  except  in  case  of  txanslation, 
when  the  pope  still  continued  to  nominate ;  as  he  did  also,  if  any 
person,  canonically  unfit,  were  presented  to  him  for  confirmation.:]: 
Such  is  the  concordat  of  Aschaffenburg,  by  which  the  catholic  princi- 
pahties  of  the  empire  have  always  been  governed,  though  reluctantiy 

Carte  tells  us,  vol.  ii.  p.  664.  have  refused  to  p.  583.     Collier,  p.  678.    This,  however, 

try  Archbishop  Scrope  for  treason,  on  the  being  an  illegal  grant,  took  no  effect,  at  least 

ground  that  no  one  could  lawfully  sit  in  after  his  death. 

{'udgemmt  OB  a  bishop  for  his  life.  Whether  *  Len&n^  t.  ii.  p«  426.     Schmidt,  t.  v« 

le  might  have  decliped  to  try  him  as  a  peer,  p.  131. 

is  another  question.  The  pope  excommu-  +  Schmidt,  t.  v.  p.  221.  L^nfant. 
oicaled  all  who  were  concerned  in  Scrope's  %  Schmidt,  t.  v.  p.  250. ;  t.  yi.  p.  94.  &c, 
death,  and  it  cost  Henry  a  large  sum  to  ob-  He  observes  that  there  is  three  times  as  much 
tain  absolutbn.  But  Boniface  IX.  was  no  money  at  present  as  in  the  fifteenth  century; 
arbiter,  of  the  English  law.  Edward  IV.  if  therefore  the  annates  axe  now  felt  as  a  bur- 
granted  a  strange  charter  to  the  clergy,  not  then,  what  must  they  have  been?  p.  113. 
only  dispensmg  with  the  statutes  of  pnemu*  To  Uiis  Rome  would  answer ;.  if  the  annates 
nire,  but  absolutely  exempting  them  from  were  but  sufficient  for  the  pope's  mainte- 
temporal  Jurisdiction  in  cases  of  treason  as  nance  at  that  time,  what  must  they  be  now  ? 
weH  as  felony.    Wilkins,  Concilia,  t.  iii.  p. 

a2 
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CHAP,  acquiescing  in  its  disadvantageous  provisions.  Rome,  for  tlie 
^y^^  remainder  of  the  fifteenth  century,  not  satisfied  with  the  terms  she 
EccLEs.  had  imposed,  is  said  to  have  continually  encroached  upon  the  right 
of  election.*  But  she  purchased  too  dearly  her  triumph  over  the 
weakness  of  Frederic  III.;  and  the  Hundred  Grievances  of  Germany, 
presented  to  Adrian  VI.  by  the  diet  of  Nuremberg  in  1522,  mani- 
fested the  workings  of  a  long-treasured  resentment,  that  had  made 
straight  the  path  before  the  Saxon  reformer. 
Papal  en-  I  havc  already  taken  notice  that  the  Castilian  church  Avas  in 
oii'churcbof  the  first  ages  of  that  monarchy  nearly  independent  of  Rome.  But 
after  many  gradual  encroachments,  the  code  of  laws  promulgated 
by  Alfonso  X.  had  incorporated  a  great  part  of  the  decretals,  and 
thus  given  the  papal  jurisprudence  an  authority,  which  it  no  where 
else  possessed,  in  national  tribunals.-j-  That  richly  endowed  hie- 
rarchy was  a  tempting  spoil.  The  popes  filled  up  its  benefices 
by  means  of  expectatives  and  reserves  with  their  own  Itahan 
dependents.  We  find  the  cortes  of  Palencia  in  1388  complain- 
ing that  strangers  are  beneficed  in  Castile,  through  which  the 
churches  are  ill  supplied,  and  native  scholars  cannot  be  provided, 
and  requesting  the  king  to  take  such  measures  in  relation  to  this 
as  the  kings  of  France,  Aragon  and  Navarre,  who  do  not  permit 
any  but  natives  to  hold  benefices  in  their  kingdoms.  The  king 
answered  to  this  petition  that  he  would  use  his  endeavours  to  that 
end  4  And  this  is  expressed  with  greater  warmth  by  a  cortes  of 
1473,  who  declare  it  to  be  the  custom  of  all  Christian  nations  that 
foreigners  should  not  be  promoted  to  benefices,  urging  the  discourage- 
i^ent  of  native  learning,  the  decay  of  charity,  the  bad  performance 
of  religious  rites  and  other  evils  arising  from  the  non-residence  of 
beneficed  priests,  and  request  the  king  to  notify  to  the  court  of 

•  Schmidty  p.  98.  £neas  Sylvius,  Epist.  more    detailed    ecclesiastical    history,    and 

369  and  371;  andDeMoribusGerroanorum,  should  form  -an  introduction  to  that  of  the 

p.  1041.  1061.     Several  little  disputes  with  Reformation. 

the  pope  indicate  the  spirit  that  was  ferment-         +    Marina,  Ensayo  Historico-Critico,  c. 

ing  in  Germany   throughout   the   fifteenth  330. 8cc. 
century.    But  this  is  the  proper  subject  of  a         %  Id.  Teoria  de  las  Cortes^  t,  iii.  p.  126. 
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Rome,  that  no  expectative  or  provision  in  favour  of  foreigners  can  CHAP, 
be  received  in  future**     This  petition  seems  to  have  passed  into  a  v^,.,^ 
law  ;  but  1  am  ienorant  of  the  consequences,     Spain  certainly  took  eccles. 

.  ^  n  r  ./  POWER. 

an  active  part  in  restraining  the  abuses  of  pontifical  authority  at  the 
councils  of  Constance  and  Basle ;  to  which  I  might  add,  the  name  of 
Trent,  if  that  assembly  were  not  beyond  my  province. 

France,  dissatisfied  with  the  abortive  termination  of  her  exertions  checkton 
during  the  schism,  rejected  the  concordat  offered  by  Martin  V*  ^T^n""^ 
which  held  out  but  a  promise  of  imperfect  reformation.*!-  She 
suffered  in  consequence  the  papal  exactions  for  some  years ;  till  the 
decrees  of  the  council  of  Basle  prompted  her  to  more  vigorous 
efforts  for  independence,  and  Charles  VII.  enacted  the  famous 
Pragmatic  Sanction  of  Bourges.J  This  has  been  deemed  a  sort  of 
Magna  Charta  of  the  Gallican  church;  for  though  the  law  was 
speedily  abrogated,  its  principle  has  remained  fixed  as  the  basis  of 
ecclesiastical  liberties.  By  the  Pragmatic  Sanction  a  general  coun^ 
cil  was  declared  superior  to  the  pope ;  elections  of  bishops  were 
made  free  from  all  controul ;  mandats  or  grants  in  expectancy, 
and  reservations  of  benefices  were  taken  away  ;  first  fruits  were 
abolished.  This  defalcation  of  wealth,  which  had~  now  become 
dearer  than  power,  could  not  be  patiently  borne  at  Rome.  Pius  II., 
the  same  -^neas  Sylvius  who  had  sold  himself  to  oppose  the  council 
of  Basle  in  whose  service  he  had  been  originally  distinguished,  used 
every  endeavour  to  procure  the  repeal  of  this  ordinance.  With 
Charles  VII.  he  had  no  success  ;  but  Louis  XI.,  partly  out  of  blind 
hatred  to  his  father's  memory,  partly  from  a  delusive  expectation 
that  the  pope  would  support  the  Angevin  faction  in  Naples,  repealed 
the  Pragmatic  Sanction.^  This  may  be  added  to  other  proofs,  that 
Louis  XI.,  even  according  to  the  measures  of  worldly  wisdom,  was 
not  a  wise  politician.     His  people  judged  from  better  feelings ;  the 

*  Id.  t.  ii.  p.  364.    Mariana,  Hist.  His-  stitutions  au  Droit.     Crevier,  t.  iv.  p.  100. 

pan.  1.  xix.  c.  1.  Pasquier,  Kecherches  de  la  France,  1.  iii. 

t  Villaret,  t.  xv.p.  126.  c.  27. 

%  Idem,  p.  263.     Hist,  du  Droit  Public         §  Villaret,  and  Garaier,  t.  xvi.     Crevier, 

Ecclis.  Francois,  t.  ii.  p.  234.  Fleury,  In-  t.  iv,  p.  256.  274. 
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CHAP,  parliament  of  Paris  constantly  refused  to  enregister  the  revocation 

yj^^  of  that  favourite  law,  and  it  continued  in  many  respects  to  be  acted 

EccLEs.    upon  till  the  reign  of  Francis  I.*     At  the  States  General  of  Tours, 

POWER. 

in  1484,  the  inferior  clergy,  seconded  by  the  two  other  orders, 
earnestly  requested  that  the  Pragmatic  Sanction  might  be  confirmed ; 
but  the  prelates  were  timid  or  corrupt,  and  the  regent  Anne  was 
unwiHing  to  risk  a  quarrel  with  the  holy  see.-f-  This  unsettled  state 
continued,  the  Pragmatic  Sanction  neither  quite  enforced  nor  quite 
repealed,  till  Francis  I.,  having  accommodated  the  differences  of  his 
predecessor  with  Rome,  agreed  upon  a  final  concordat  with  Leo  X,, 
the  treaty  that  subsisted  for  almost  three  centuries  between  the 
papacy  and  the  kingdom  of  France.:];  Instead  of  capitular  election 
or  papal  provision,  a  new  method  was  devised  for  filhng  the  vacan- 
cies of  episcopal  sees.  The  king  was  to  nominate  a  fit  person,  whom 
the  pope  was  to  collate.  The  one  obtained  an  essential  patronage, 
the  other  preserved  his  theoretical  supremacy.  Annates  were  re- 
stored to  the  pope ;  a  concession  of  great  importance.  He  gave  up 
his  indefinite  prerogative  of  reserving  benefices,  and  received  only 
a  small  stipulated  patronage.  This  convention  met  with  strenuous 
opposition  in  France ;  the  parliament  of  Paris  yielded  only  to  force  ; 
the  university  hardly  stopped  short  of  sedition  ;  the  zealous  Gal- 
licans  have  ever  since  deplored  it,  as  a  fatal  wound  to  their  liberties. 
There  is  much  exaggeration  in  this,  as  far  as  the  relation  of  the 
Gallican  church  to  Rome  is  concerned :  but  the  royal  nomination 
to  bishoprics  impaired  of  course  the  independence  of  the  hierarchy. 
Whether  this  prerogative  of  the  crown  were  upon  the  whole  bene- 
ficial to  France,  is  a  problem  that  I  cannot  affect  to  solve  ;  in  this 
country  there  seems  little  doubt,  that  capitular  elections,  which  the 
statute  of  Henry  VIII.  has  reduced  to  a  name,  would  long  since 
have  degenerated  into  the  corruption^  of  close  boroughs;  but  the 


•  Ganiier^.t.  xvi.  p.  4d£.;  t.  xvii.  p.  22£.         %  Gamier,  t.  xxiii.  p.   151.     Hbt.  du 
et  alibi.    Crevier,  t.  iv.  p.  318.  et  alibi.  Droit  Public  Eccl^s.  Fr.  t  ii.  p.  243.  Fleury, 

t  Garaier,  t  xix.  p.  216.  and  321.  Institutioos  au  Droit,  t.  i.  p.  107* 
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drcumstances  of  the  Gallkan  establishment  may  not  have  been  en-  CHAP, 
tireljr  similar,  and  the  question  opens  a  variety  of  considerations,  s^^ 
that  do  not  belong  to  my  present  subject.  eccles. 

From  the  principles  established  during  the  schism,  and  in  the  ubertietof 
Pragmatic  Sanction  of  Bourges,  arose  the  far-famed  Uberties  of  the  charch. 
GaUican  church,  which  honourably  distinguished  her  from  other 
members  of  the  Roman  communion.  These  have  been  referred  by 
French  writers  to  a  much  earUer  aera ;  but,  except  so  far  as  that 
country  participated  in  the  anciait  ecclesiastical  independence  of  all 
Europe,  before  the  papal  encroachments  had  subverted  it,  I  do  no^ 
see  that  they  can  be  properly  traced  above  the  fifteenth  century. 
Nor  had  they  acquired  even  at  the  expiration  of  that  age  the  pre* 
cision  and  consistency  which  was  given  in  later  times  by  the  con- 
stant spirit  of  the  parliaments  and  universities,  as  well  as  by  the  best 
ecclesiastical  authors,  with  little  assistance  from  the  crown,  which,, 
except  in  a  few  periods  of  disagreement  with  Rome,  has  rather  been 
disposed  to  restrain  the  more  zealous  GaUicans.  These  liberties 
therefore  do  not  strictly  fall  within  my  limits ;  and  it  will  be  suffi« 
cient  to  observe,  that  they  depended  upon  two  maxims ;  one,  that 
the  pope  does  not  possess  any  direct  or  indirect  temporal  authority ; 
the  other,  that  his  spiritual  jurisdiction  can  only  be  exercised  in 
conformity  with  such  parts  of  the  canon  law  as  are  received  by  the 
kingdom  of  France.  Hence,  the  GaUican  church  rejected  a  great 
part  of  the  Sext  and  Clementines,  and  paid  Uttle  regard  to  modem 
papal  bulls,  which  in  fact  obtained  validity  only  by  the  king's  ap- 
probation.* 

The  pontifical  usurpations  which  were  thus  restrained,  affected,  ^l^jjj^ 
at  least  in  their  direct  operation,  rather  the  church  than  the  state ;  Jj^i^ 
and  temporal  governments  would  only  have  been  half  emancipated^ 
if  their  national  hierarchies  had  preserved  their  enormous  jurisdic- 

*  Fleury,  Institutions   au    Droits    t.   ii.  pertiaps  reach  the  utmost  point  in  limiting 

p.  226.  8lc.  and  Discours  sur  les  libert^s  the  papal  authority  which  a  sincere  member 

de  r^lise  Gallicime.    The  last  editors  of  of  tiiat  communion  can  attain.    See  notes, 

this  dissertation  go  far  beyond  Fleury,  and  p.  417.  and  445. 
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CHAP,  tion.*     England,  in  this  also,  began  the  work,  and  had  made  a 

yj!^^   considerable  progress,  while  the  mistaken  piety  or  policy  of  Louis 

rcct.es.    IX.  and  his  successors  had  laid  France  open  to  vast  encroachments. 
rowEH. 

The  first  method  adopted  in  order  to  check  them  was  rude  enough ; 

by  seizing  the  bishop's  effects,  when  he  exceeded  his  jurisdiction.-f- 
This  jurisdiction,  according  to  the  construction  of  churchmen,  be- 
came perpetually  larger;  even  the  reforming  council  of  Constance 
give  an  enumeration  of  ecclesiastical  causes  far  beyond  the  hmits 
acknowledged  in  England,  or  perhaps  in  France.^  But  the  parlia- 
ment of  Paris,  instituted  in  1304,  gradually  estabhshed  a  paramount 
authority  over  ecclesiastical  as  well  as  civil  tribunals.  Their  pro- 
gress was  indeed  very  slow.  At  a  famous  assembly  in  1329  before 
Philip  of  Valois,  his  advocate  general,  Peter  de  Cugnieres,  pro- 
nounced a  long  harangue  against  the  excesses  of  spiritual  jurisdic- 
tion. This  is  a  curious  illustration  of  that  branch  of  legal  and  ec- 
clesiastical history.  It  was  answered  at  large  by  some  bishops,  and 
the  king  did  not  venture  to  take  any  active  measures  at  that  time.§ 
Several  regulations  were  however  made  in  the  fourteenth  century, 
which  took  away  the  ecclesiastical  cognizance  of  adultery,  of  the  exe- 
cution of  testaments,  and  other  causes  which  had  been  claimed  by 

*  It   ought   always   to  be    remembered,  posse  voluntatem.  .Wilkins,  Concilia,  t.  ii. 

that  ecclesiastical,    and    not   merely  papal  p.  663.     This  amazing  impudence  towards 

encroachments  are  what  civil  governments  such  a  prince  as  Edward  did  not  succeed ; 

and  the  laity  in  general  here  had  to  resist ;  but  it  is  interesting  to  follow  the  track  of  the 

a  point,  which  some  very  zealous  opposers  .  star  which  was  now  rather  receding,  though 

of  Rome  have  been  willing  to  keep  out  of  still  fierce. 

sight.     The  latter  arose  out  of  the  former,  f  DeMarca,De  Concordantia,  I.iv.  c.  18. 

and  perhaps  were  in  some  repects  less  ob-  ^  Id.  c.  id.  Lenfant,  Cone,  de  Constance, 

jectionable.     But  the  true  enemy  is  what  t.  ii.  p.  331.     De  Marca,  1.  iv.  c.  Ic).  gives 

are  called  High-Church  principles;  be  they  us  passages  from  one  Durandus  about  1309, 

maintained  by  a  pope,  a  bishop,  or  a  pres-  complaining   that    the   lay  judges   invaded 

byter.     Thus  Archbishop  Stratford  writes  to  ecclesiastical  jurisdiction,  and  reckoning  the 

Edward  III.:  Duo  sunt, quibus  principaliter  cases  subject  to  the  latter,  under  which  he 

regitur  mundus,  sacra  pontificalis  auctoritas,  includes  feudal  and  criminal  causes  in  some 

et  regalis  ordniata  potestas ;  in  quibus  est  circumstances,  and  bIso  those  in  which  the 

pondus  tan  to  gravius  et  sublimius  sacerdo-  temporal  judges  are  in  doubt;  si  quid  am- 

tum,  quanto  et  de  regibus  illi  in  divino  red-  biguum  inter  judices  saeculares  oriatur. 

dituri  sunt  examine  rationem ;  et  ideo  scire  ^  Velly,  t.  viii.  p.  234.     Fleury,  Institu* 

debet  regia  celsitudo  ex  illoruip  vos  depen-  tions,  t.  ii.  p.  12.     Hist,  du  Droit  Ecclis. 

dere  judicio,  non   illos   ad   vestram  dirigi  Franc,  t.  ii.  p.  8(i. 
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the  clergr-*    Their  immimitT  in  cnminal  matters  was  straightened  CHAP, 
bj  the  introductioD  of  privileged  cases^  to  which  it  did  not  extend  ;     ^ 


such  as  treasffli,  morder,  robbery,  and  other  heinous  ofiences.-f*  The  ktciesl 
I>ar)iament  began  to  exercise  a  judicial  controul  over  episcopal 
coorts.  It  was  not  however  till  the  beginning  of  the  sixteenth  cen- 
tury, according  to  Ae  best  writers,  that  it  devised  its  famous  fbnn 
of  procedure,  the  appeal  because  of  abuse^  This,  in  the  course  of 
time,  and  through  the  decline  of  eccle^dastical  power,  not  only 
proved  an  efiectual  barrier  against  encroachments  of  spiritual  juris* 
diction,  but  drew  back  again  to  the  lay  court  the  greater  part  of 
those  causes  which  by  prescription,  and  indeed  by  law,  had  apper- 
tained to  a  different  cognizance-  Thus  testamentary,  and  even,  in  a 
great  degree,  matrimonial  causes  were  decided  by  the  parliament ; 
and  in  many  other  matters,  that  body,  being  the  judge  of  its  own 
competence,  narrowed,  by  means  of  the  appeal  because  of  abuse, 
the  boundaries  of  the  opposite  jurisdiction .§  This  remedial  process 
appears  to  have  been  more  extensively  applied  than  our  English 
writ  of  prohibition.  The  latter  merely  restrains  the  interference  of 
the  ecclesiastical  courts  in  matters  which  tlie  law  has  not  committed 
to  them.  But  the  parliament  of  Paris  considered  itself,  I  apprehend, 
as  ccmservator  of  the  liberties  and  discipline  of  the  Gallican  church ; 
and  interposed  the  appeal  because  of  abuse  whenever  tlie  spiritual 
court,  even  in  its  proper  province,  transgressed  the  canonical  rules 
by  which  it  ought  to  be  govemed.|| 

While  the  bishops  of  Rome  were  losing  their  general  influence  £1^^*,^*^*^ 

♦  Villaret,  t.  xi.  p.  18'2.  stitutions  au  Droit  Ecclos.  Frnngois,  t.  li, 

+  Fleary,  Institutions  au  Droit,  t.  ii.  p,  p.  2^1.   De  Marca,De  ConcordantiA  Sacor- 

13B.    In  the  fieimous  case  of  Balue,  a  bishop  dolii  et  Imperii,  1.  iv.  c.  19*   'the  last  autiior 

and  cardinal,  whom  Louis  XI.  detected  in  a  seems  to  carrj'  it  rather  higher. 

treasonable  intrigue,   it  was  contended  by  §  Fleury,  Institutions,  t.  ii.  p.  42.  Sec, 

the  king  that  he  had  a  right  to  punish  him  ||  De  Marca,  De  ConcordantiA,  1.  iv.  c.  9* 

capitally.     Du  Clos,  Vie  de  Louis  XI.  t.  i.  Fleury,  t.  ii.  p.  C'^-l".     In  Spain  even  now, 

p.  422.     Gamier,  Hist,  de  France,  t.  xvii.  says  De  Marca,  bishops  or  clerks  not  obey- 

p.  330.     Balue  was  confined  for  many  years  ing  royal  mandates  that  inhibit  the  excesses 

m  a  small  iron  cage,  which  till  lately  was  of  ecclesiastical  courts,  are  expelled  from 

■  "  of  the    '  ■         ' 


shewn  in  the  castle  of  Loches.  the  kingdom  and  deprived  of  the  rights  of 

j:  Pasquier,  I.  iii.  c.  33.     Hist,  du  Droit     denizeuship. 
Eccl^s.  Francois,  t.  ii.  p.  1 1 9.    Fleury,  In- 
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CHAP,  over  Europe,  they  did  not  gain  more  estimation  in  Italy.  It  is  in*- 
\^,J^  deed  a  problem  of  some  difficulty,  whether  they  derived  any  sub- 
ecci.es.  stantial  advantage  from  their  temporal  principality.  For  the  last 
three  centuries,  it  has  certainly  been  conducive  to  the  maintenance 
of  their  spiritual  supremacy,  which,  in  the  complicated  relations  of 
policy,  might  have  been  endangered  by  their  becoming  the  subjects 
of  any  particular  sovereign.  But  I  doubt  whether  their  real  autho- 
rity over  Christendom  in  the  middle  ages  was  not  better  preserved 
by  a  state  of  nominal  dependence  upon  the  empire,  without  much 
effective  controul  on  one  side,  or  many  temptations  to  worldly  amr 
bition  on  the  other.  That  covetousness  of  temporsd  sway  which, 
having  long  prompted  their  measures  of  usurpation  and  forgery, 
seemed,  from  the  time  of  Innocent  III.  and  Nicolas  III.,  to  reap  its 
gratification,  impaired  the  more  essential  parts  of  the  papal  autho- 
rity. In  the  fourteenth  and  fifteenth  centuries,  the  popes  degraded 
their  character  by  too  much  anxiety  about  the  politics  of  Italy.  The 
veil  woven  by  religious  awe  was  rent  asunder,  and  the  features  of 
ordinary  ambition  appeared  without  disguise.  For  it  was  no  longer 
that  magnificent  and  original  system  of  spiritual  power,  which  made 
Gregory  VII.,  even  in  exile,  a  rival  of  the  emperor,  which  held  forth 
redress  where  the  law  could  not  protect,  and  punishment  where  it 
could  not  chastise ;  which  fell  in  sometimes  with  superstitious  feel- 
ing, and  sometimes  with  political  interest.  Many  might  believe  that 
the  pope  could  depose  a  schismatic  prince,  who  were  disgusted  at 
liis  attacking  an  unoffending  neighbour.  As  the  cupidity  of  the 
clergy  in  regard  to  worldly  estate  had  lowered  their  character 
every  where,  so  the  similar  conduct  of  their  head  undermined  the 
respect  felt  for  him  in  Italy.  The  censures  of  the  church,  those 
excommunications  and  interdicts,  which  had  made  Europe  tremble, 
became  gradually  despicable  as  well  as  odious,  when  they  wer6 
lavished  in  every  squabble  for  territory,  which  the  pope  was  pleased 
to  make  his  own.*     Even  crusades,  which  had  already  been  tried 

*  In  1290,  Pisa  was  put  under  an  inter-     count  of  Montefeltro,  and  he  was  ordered  on 
diet  for  Laving  conferred  the  signiory  on  the     pain  of  excommunication  to  lay  down  the 
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agairist  Ae  heretics  of  Languedoc,  were  now  preached  against  all  CHAP, 
who  espoused  a  diflferent  party  from  the  Roman  see  in  the  quarrels   v^,^^ 
of  Italy.     Such  were  those  directed  at  Frederic  II-,  at  Manfred,  and  eccles. 

•^  .  .  .  POWER. 

at  Matteo  Visconti,  accompanied  by  the  usual  bribery,  indulgences 
and  remission  of  sins.  The  papal  interdicts  of  the  fourteenth  cen- 
tury wore  a  diflSwent  complexion  from  those  of  former  times.  Though 
tremendous  to  the  imagination,  they  had  hitherto  been  confined  to 
spiritual  effects,  or  to  such  as  were  connected  ^vith  religion,  as  the 
prohibition  of  marriage  and  sepulture.  But  Clement  V.,  on  account 
of  an  attack  made  by  the  Venetians  upon  Ferrara  in  1309,  pro- 
claimed the  whole  people  infamous,  and  incapable  for  three  gene- 
rations of  any  office,  their  goods,  in  every  part  of  the  world, 
subject  to  confiscation,  and  every  Venetian,  wherever  he  might 
be  foimd,  hable  to  be  reduced  into  slavery.*  A  bull  in  the 
same  terms  was  published  by  Gregory  XI.  in  1376  against  the 
Florentines. 

From  the  termination  of  the  schism,  as  the  popes  found  their  am- 
biticm  thwarted  beyond  the  Alps,  it  was  diverted  more  and  more 
towards  schemes  of  temporal  sovereignty.  In  these  we  do  not  per- 
ceive that  consistent  pohcy,  which  remarkably  actuated  their  con- 
duct as  supreme  heads  of  the  church.  Men  generally  advanced  in 
years,  and  born  of  noble  Italian  families,  made  the  papacy  subser- 
vient to  the  elevation  of  their  kindred,  or  to  the  interests  of  a  local 
faction.  For  such  ends  they  mingled  in  the  dark  conspiracies  of 
that  bad  age,  distinguished  only  by  the  more  scandalous  turpitude 
of  their  vices  from  the  petty  tyrants  and  intriguers  with,  whom 
they  were  engaged.  In  the  latter  part  of  the  fifteenth  century, 
when  all  favourable  prejudices  were  worn  away,  those  who  oc- 
cupied the  most  conspicuous  station  in  Europe  disgraced  their  name 

government  Mrithin  a  month.     Muratori.  ad  they   would  not  allow   their  gallies  to  be 

aim.    A  curious  style  fot  the  poipe'ta^aiopt  f  hirfsd  by:  the  king  of  Naples.     But  it  would 

towards  a  free  city  !    Six  years  before  the  he  almost  endless  to  quote  every  instance. 
Venetians    had  been  interdicted,   l^eCause         *  Muratori^  &c. 

11  2 
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CHAP,  by  more  notorious  profligacy,  than  could  be  parallelled  in  the 
>^s/-0  darkest  age  that  had  preceded  ;  and  at  the  moment  beyond 
EccLEs.    which  this  work  is  not  carried,  the  invasion  of  Italy  by  Charles 

POWER.  '  . 

VIII.,  I  must  leave  the  pontifical  throne  in  the  possession  of  Alex- 
ander VI. 

It  has  been  my  object  in  the  present  chapter  to  bring  within  the 
compass  of  a  few  hours  perusal  the  substance  of  a  great  and  inte- 
resting branch  of  history ;  not  certainly  with  such  extensive  reach 
of  learning  as  the  subject  might  require,  but  from  sources  of  unques- 
tioned credibihty.  Unconscious  of  any  partialities,  that  could  give 
an  oblique  bias  to  my  mind,  I  have  not  been  very  solicitous  to  avoid 
offence,  where  .offence  is  so  easily  taken.  Yet  there  is  one  misinter- 
pretation of  my  meaning  which  I  would  gladly  obviate.  I  have  not 
designed,  in  exhibiting  without  disguise  the  usurpations  of  Rome 
during  the  middle  ages,  to  furnish  materials  for  unjust  prejudice  or 
unfounded  distrust.  It  is  an  advantageous  circumstance  for  the 
philosophical  inquirer  into  the  history  of  ecclesiastical  dominion, 
that,  as  it  spreads  itself  over  the  vast  extent  of  fifteen  centuries,  the 
dependence  of  events  upon  general  causes,  rather  than  on  transitory 
combinations  or  the  character  of  individuals,  is  made  more  evident, 
and  the  future  more  probably  foretold  from  a  consideration  of  the 
past,  than  we  are  apt  to  find  in  political  history.  Five  centuries 
have  now  elapsed,  during  every  one  of  which  the  authority  of  the 
Roman  see  has  successively  declined.  Slowly  and  silently  receding 
from  their  claims  to  temporal  power,  the  pontiffs  hardly  protect 
their  dilapidated  citadel  from  the  revolutionary  concussions  of  mo- 
dern times,  the  rapacity  of  governments,  and  the  growing  averseness 
to  ecclesiastical  influence.  But  if  thus  bearded  by  unmannerly  and 
tiireatening  innovation,  they  should  occasionally  forget  that  cautious 
policy  which  necessity  has  prescribed,  if  they  should  attempt,  an 
unavailing  expedient !  to  revive  institutions  which  can  be  no  longer 
operative,  or  principles  that  have  died  away,  their  defensive  efforts 
will  not  be  unnatural,  nor  ought  to  excite  either  indignation  or 
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alarm,     A  calm,  comprehensive  study  of  ecclesiastical  history,  not  CHAP, 
in   such   scraps   and   fragments  as   the  ordinary  partizans  of  our  s^^^^ 
ephemeral   literature   obtrude   upon    us,   is   perhaps  the   best   an-  ^^^ 
tidote  to  extravagant  apprehensions.     Those  who  know  what  Rome 
has   once  been   are   best  able  to  appreciate   what   she   is ;   those 
who   have  seen   the   thunderbolt  in  the   hands  of   the  Gregories 
and  the  Innocents,  will  hardly  be  intimidated  at  the  sallies  of  decre- 
pitude,  the  impotent  dart  of  Priam   amidst  the  crackling  ruins 
of  Troy. 


'!••  I      1^ 


CHAPTER  Vin. 


THE  CONSTITUTIONAL  HISTORY  OF  ENGLAND. 


PART  I. 

•  J. 

Th  Anglo-Saxon  Constitution — Sketch  of  Anglo-Saron  History — Succession  to  thit 
CraG.it — Orders  of  Men — Thanes  and  Ceorls — IVitttnagemot — Judicial  System — Divi- 
sion into  Hundreds — Count^-Catirt — Trial  hy  Jury — its  Antiquity  investigated — Law 
of  Frafik^P ledge — iVs  several  Stages— Question  of  Feudal  Tenures  before  the  Cont^uest^ 

JNo  unbiassed  observer,  who  derives  pleasure  from  the  welfare  of  CHAP. 


his  species,  can  fail  to  consider  the  long  and  unmterruptedly  in-  '"* 
creasing  prosperity  of  England  as  the  most  beautiful  pha^nomenon  ^— ^^^^-^ 
in  the  history  of  mankind.  Climates  more  propitious  may  impart  ruxm*^ 
more  largely  the  mere  enjoyments  of  existence;  but  in  no  other 
region  have  the  benefits  that  political  institutions  can  confer  been 
diffused  over  so  extended  a  population  ;  nor  have  any  people  so 
w  cU  reconciled  the  discordant  elements  of  weaith,  order,  and  hberty. 
These  advantages  are  surely  not  owing  to  the  soil  of  this  island,  nor 
to  the  latitude  in  which  it  is  placed  ;  but  to  the  spirit  of  its  laws, 
from  which,  through  various  means,  the  characteristic  independence 
and  industriousness  of  our  nation  have  been  derived.  The  constitu- 
tion, therefore,  of  England  must  be  to  inquisitive  men  of  all  coun- 
tries, far  more  to  ourselves,  an  object  of  superior  interest ;  distin- 
guished, especially,  as  it  19  from  all  free  governments  of  powerful 
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CHAP.  Mercia,  Northumberland,  and  East  Anglia,  had  been  overwhelmed, 
it  was  the  glory  of  Alfred  to  rescue  the  Anglo-Saxon  monarchy. 
Nothing  less  than  the  appearance  of  a  hero  so  undesponding,  so 
CONST,  enterprizing,  and  so  just,  could  have  prevented  the  entire  conquest 
of  England.  Yet  he  never  subdued  the  Danes,  nor  became  master 
of  the  whole  kingdom.  The  Thames,  the  Lea,  the  Ouse,  and  the 
Roman  road  called  Watling-street,  determined  the  limits  of  Alfred's 
dominion.*  To  the  north-east  of  this  boundary  were  spread  the 
invaders,  still  denominated  the  armies  of  East  Anglia  and  Northum- 
berland;-f-  a  name  terribly  expressive  of  foreign  conquerors,  who 
retained  their  warlike  confederacy,  without  melting  into  the  mass  of 
their  subject  population.  Three  able  and  active  sovereigns,  Ed- 
ward, Athelstan  and  Edmund,  the  successors  of  Alfred,  pursued  the 
course  of  victory,  and  finally  rendered  the  English  monarchy  co- 
extensive with  the  present  limits  of  England.  Yet  even  Edgar,  the 
most  powerful  of  the  Anglo-Saxon  kings,  did  not  venture  to 
interfere  with  the  legal  customs  of  his  Danish  subjects..*]: 

Under  this  prince,  whose  rare  fortune  as  well  as  judicious  con- 
duct procured  him  the  sirname  of  Peaceable,  the  kingdom  appears 
to  have  reached  its  zenith  of  prosperity.  But  his  premature  death 
changed  the  scene.  The  minority  and  feeble  character  of  Ethelred 
II.  provoked  fresh  incursions  of  our  enemies  beyond  the  German 
sea.  A  long  series  of  disasters,  and  the  inexplicable  treason  of  those 
to  whom  the  public  safety  was  entrusted,  overthrew  the  Saxon  line, 
and  established  Canute  of  Denmark  upon  the  throne. 

The  character  of  the  Scandinavian  nations  was  in  some  measure 
changed  from  what  it  had  been  during  their  first  invasions.  They 
had  embraced  the  Christian  faith ;  they  were  consolidated  into  great 
kingdoms ;  they  had  lost  some  of  that  predatory  and  ferocious  spirit 

*  WilkmB,  I>ges  Anglo-Sason.  p.  47.  Canute.  Chrotiic.  Sftxmi.    It  seems  now  to 

Chron.  Saxon,  p.  99*  be  ascertained  by  the  comparison  of  dialects^ 

f  Cbronicon  Saxon,  passim.  that  the  inhabitants  from  the  Humber^  or 

*    %  Wilkini,  Leges  Angkv-Saxon.  p.  80.    In  at  least  the  Tjne,  to  the  Firth  of  Forth  were 

1064,  after  a  revolt  of  the  Northumbrians,  chiefl;f  Danes. 
Edward  the  Confessor  renewed  the  laws  of 
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wliidi  a  religion  invented,  as  it  seemed,  for  pirates  had  stimulated.  CHAP* 
Tho%  too  who  had  long  been  settled  in  England  became  gradually 
more  assimilated  to  the  natives^  whose  laws  and  language  were  not 
radically  different  from  their  own.  Hence  the  accession  of  a  ^onst" 
Danish  line  of  kings  produced  neither  any  evil,  nor  any  sensible 
change  of  polity.  But  the  English  still  outnumbered  their  con«- 
qoerors,  and  eagerly  returned,  when  an  opportunity  arrived,  to  the 
anci^it  stock.  Edward  the  Confessor,  notwithstanding  his  Norman 
favourites,  was  endeared  by  the  mildness  of  his  character  to  the 
English  nation ;  and  subsequent  miseries  gave  a  kind  of  posthu? 
mous  credit  to  a  reign  not  eminent  either  for  good  fortune  or  wise 
government. 

In  a  stage  of  civilization  so  little  advanced  as  that  of  the  Anglo-  socoesuon 
Saxons,  and  under  circumstances  of  such  incessant  peril,  the  oowil 
fortunes  of  a  nation  chiefly  depend  upon  the  wisdom  and  valour  of 
its  sovereigns.  No  free  people,  therefore,  would  entrust  their 
safety  to  blind  chance,  and  permit  an  uniform  observance  of  here« 
ditary  succession  to  prevail  against  strong  pubhc  expediency.  Ac- 
cordingly the  Saxons,  like  most  other  European  nations,  while  they 
Iknited  the  inheritance  of  the  crown  exclusively  to  one  royal  £unily, 
were  not  very  scrupulous  about  its  devolution  upcm  the  nearest  heir. 
It  is  an  unwarranted  assertion  of  Carte,  that  the  rule  of  the  Anglo* 
Saxon  monarchy  was  *•  lineal  agnatic  succession,  the]  blood  of  the 
second  son  having  no  right  until  the  extinction  of  that  of  the 
eldest/^*  Unquestionably  the  eld^t  son  of  the  last  king,  being  of 
AiU  age,  and  not  manifestly  incompetent,  was  his  natural  said 
probable  successor ;  ner  is  it  perhaps  certain,  that  he  always  waited 
for  an  election  to  take  upon  himself  the  rights  of  sovereignty; 
althou^  the  cCTemony  of  coronation,  according  to  Ae  ancient  form, 
appears  to  imply  its  necessity.  But  the  public  security  in  those 
times  was  thought  incompatible  with  a  minor  king;  and  the  artificial 


♦  Vol.  i.  p.  365.    Blackstone  has  laboured     English  history  was  rather  superficial, 
the  same  propositioD;  but  his  knowledge  of 

s  2 
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CHAP,  substitution  of  a  regency,  which  stricter  notions  of  hereditary  right 
have  introduced,  had  never  occurred  to  so  rude  a  people.     Thus, 

PARTI.  ,  ^  ,  . 

^•^•v-^   not  to  mention  those   instances  which  the  obscure   times  of  the 
CONST.    Heptarchy  exhibit,  Etheh'ed  I.,  as  some  say,  but  certainly  Alfred, 
excluded   the  progeny  of  their   elder   brother  from   the   throne.* 
Alfred,  in  his  testament,  dilates  upon  his  own  title,  which  he  builds 
upon  a  triple  foundation,  the  will  of  his  father,  the  compact  of  his 
brother  Ethelred,  and  the  consent  of  the  West-Saxon  nobility .-f-     A 
similar  objection  to  the   government  of  an  infant  seems  to  have 
rendered  Athelstan,  notwithstanding  his  reputed  illegitimacy,  the 
public  choice  upon  the  death  of  Edward  the  Elder.     Thus  too  the 
sons  of  Edmund  I.  were   postponed   to  their   uncle  Edred,  and, 
again,  preferred  to  his  issue.     And  happy  might  it  have  been  for 
England  if  this  exclusion  of  infants  had  always  obtained.     But 
upon  the  death  of  Edgar,  the  royal  family  wanted  some  prince  of 
mature  years  to  prevent  the  crown  from  resting  upon  the  head  of  a 
child  ;X  and  hence  the  minorities  of  Edward  II.  and  Ethelred  II. 
led  to  misfortunes  which  overwhelmed  for  a  time  both  the  house  of 
Cerdic  and  the  English  nation. 
inBueiiccof      Thc  Auglo-Saxou  monarchy,  during  its  earlier  period,  seems  to 
^Iraon.    have  suffered  but  little  from  that  insubordination  among  the  superior 
nobility,  which  ended  in  dismembering  the  empire  of  Charlemagne. 
Such  kings  as  Alfred  and  Athelstan  were  not  likely  to  permit  it. 
And  the  English  counties,  each  under  its  own  alderman,  were  not 
of  a  size  to  encourage  the  usurpation  of  their  governors.     But  when 
the   whole   kingdom  was   subdued,   there  arose,   unfortunately,   a 
fashion  of  entrusting  great  provinces  to  the  administration  of  a 
single  earl.     Notwithstanding  tlieir  union,  Mercia,  Northumberland 
and  East  Anglia  were  regarded  in  some  degree  as  distinct  parts  of 

*  CbroDicon  Saxon,  p.  99-     Hume  says,  f  Spelman,  Vita  Alfredi,  Appendix, 

that  Ethelwald,  who  attempted  to  raise  an  J  According  to  the  historian  of  Ramsey, 

insurrection  against  Edward  the  Elder,  was  a  sort  of  interregnum  took  place  on  Edgar's 

son   of  Ethelbert.     The   Saxon  Chronicle  death ;  his  son's  birth  not  being  thought  suf- 

only  calls  him  the  king's  cousin ;  which  he  ficient  to  give  him  a  clear  right  dunng  in- 

would  be  as  the  son  of  Ethelred.  fancy.  3,  Gale,  xv  Script,  p.  413. 
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the  monarchy.     A  difference  of  laws,  though  probably  but  slight,  CHAP, 
kept  up  this  separation.     Alfred  governed  Mercia  by  the  hands  of  a    ^"'' 
nobl^nan  who  had  married  his  daughter  Ethelfleda ;  and  that  lady,   ^--n^^ 
after  her  husband's  death,  held  the  reins  with  a  masculine  energy  till  'const!^ 
her  own ;  when  her  brother  Edward  took  the  province  into  his  im- 
mediate command.*     But  from  the  sera  of  Edward  II.'s  accession, 
the  provincial  governors  began  to  overpower  the  royal  authority,  as 
they  had  done  upon  the  continent.     England  under  this  prince  was 
not  fer  removed  from  the  condition  of  France  under  Charles  the 
Bald.     In  the  time  of  Edward  the  Confessor,  the  whole  kingdom 
seems  to  have  been  divided  among  five  earls,-f-  three  of  whom  were 
Godwin  and  his  sons  Harold  and  Tostig.     It  cannot  be  wondered 
at,  that  the  royal  line  was  soon  supplanted  by  the  most  powerful  and 
popular  of  these  leaders,  a  prince  well  worthy  to  have  founded  a 
new  dynasty,  if  his  eminent  qualities  had  not  yielded  to  those  of  a 
still  more  illustrious  enemy. 

There  were  but  two  denominations  of  persons  above  the  class  of  DistribatioQ 
servitude.  Thanes  and  Ceorls ;  the  owners  and  the  cultivators  of  wd  cwriT 
land,  or  rather  perhaps,  as  a  more  accurate  distinction,  the  gentry 
and  the  inferior  people.  Among  all  the  northern  nations,  as  is  well 
known,  the  weregild,  or  compensation  for  murder,  was  the  standard 
measure  of  the  gradations  of  society.  In  the  Anglo-Saxon  laws,  we 
find  two  ranks  of  freeholders ;  the  first  called  King's  Thanes,  whose 
lives  were  valued  at  1200  shilhngs;  the  second  of  inferior  degree, 
whose  composition  was  half  that  sum.:}:  That  of  a  ceorl  was  200 
shillings.  The  nature  of  this  distinction  between  royal  and  lesser 
thanes  is  very  obscure ;  and  I  shall  have  something  more  to  say  of 
it  presently.  However  the  thanes  in  general,  or  Anglo-Saxon 
gentry,  must  have  been  very  numerous.     A  law  of  Ethelred  directs 

*  Chronicon  Saxon.  province.    After  die  conquest,  it  superseded 

t  The  word  earl  (eorl)  meant  originally  a  altogether  the  ancient  title.     Selden's  Titles 

man  of  noble  birth,  as  opposed  to  the  ceorl.  of  Honour,  vol.  iii.  p.  638.  (edit.  Wilkins,) 

It  was  not  a  title  of  office  till  the  eleventh  -and  Anglo-Saxon  writings  passim. 

century,  when  it  was  nsed  as  synonymous  to         %  Wilkins,  p.  40.  43.  64.  7^*  101 . 

alderman,  for  a  governor  of  a  county  or 
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CHAP,  the  sheriff  to  take  twelve  of  the  chief  thanes  in  every  hundred,  as  his 
assessors  on  the  bench  of  justice.*  And  from  Domesday-book  we 
may  collect  that  they  had  formed  a  pretty  large  class,  at  least  in 
CONST,   some  counties,  under  Edward  the  Confessor.-f- 

The  composition  for  the  life  of  a  ceorl  was,  as  has  been  said,  200 
shillings.  If  this  proportion  to  the  value  of  a  thane  points  out  the 
subordination  of  ranks,  it  certainly  does  not  exhibit  the  lower 
freemen  in  a  state  of  complete  abasement.  The  ceorl  was  not 
bound,  as  far  as  appears,  to  the  land  which  he  cultivated  ;!]:  he  was 
occasionally  called  upon  to  bear  arms  for  the  public  safety  ;§  he 
was  protected  against  personal  injuries,  or  trespasses  on  his  land  ;|| 
he  was  capable  of  property,  and  of  the  privileges  which  it  conferred. 
If  he  came  to  possess  five  hydes  of  land,  (or  about  600  acres,)  with 
a  church  and  mansion  of  his  own,  he  was  entitled  to  the  name  and 
rights  of  a  thane.^  I  am  however  inclined  to  suspect,  that  the  ceorl 
were  sliding  more  and  more  towards  a  state  of  servitude  before  the 
conquest.**  The  natural  tendency  of  such  times  of  rapine,  with  the 
analogy  of  a  similar  change  in  France,  leads  to  this  conjecture. 
And  as  it  was  part  of  those  singular  regulations  which  were  devised 
for  the  preservation  of  internal  peace,  that  every  man  should  be 
enrolled  in  some  tything,  and  be  dependent  upon  some  lord,  it  was 
not  very  easy  for  the  ceorl  to  exercise  the  privilege  (if  he  possessed 
it)  of  quitting  the  soil  upon  which  he  lived. 

Notwithstanding  this,  I  doubt  whether  it  can  be  proved,  by  any 
authority  earher  than  that  of  Glanvil,  whose  treatise  was  written 

*  Wilkins,  p.  1 17.  t  Leges  Alfredi,  c.  33.  in  Wilkins.    This 

f  Domesday  Book  having  been  compiled  text  is  not  unequivocal ;  and  I  confess  that 

by  different  sets  of  commissioners,  their  Ian-  a  law  of  Ina  (c.  3{)-)  has  rather  a  contrary 

guage  has  sometimes  varied  in  describing  the  appearance. 

same  class  of  persons.     The  liberi  hominesy  §  Leges  Fnae,  c.  3 1 .  ibid. 

of  whom  we  find  continual  mention  in  some  |I  Leges  Alfredi,  c.  31.  35. 

counties,  were  perhaps  not  different  from  if  Leges  Athelstani,  ibid.  p.  70,  71. 

the  i/iaini,  who  occur  in  other  places.     But  **  If  the  laws  that  bear  the  name  of  Wil- 

this  subject  is  very  obscure ;    and  a  clear  Ikm  are,  as  is  generally  suf^sed,  these  of 

apprehension  of  the  classes  of  society  mevt-  bis  predecessor  Edward,  they  were  already 

tioned  in  Domesday  seems  at  present  unat-  annexed  to  the  soil.  p.  £25. 

tainable. 
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afooot  1180,  that  the  peasantry  of  England  were  reduced  to  that  CHAP. 

VHL 
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extreme  debasement,  which  our  law-books  call  villenage,  a  condition 


which  left  them  no  civil  rights  with  respect  to  their  lord.  For*  by 
the  laws  of  William  the  Conqueror,  there  was  still  a  composition  const. 
fixed  for  the  murder  of  a  villein  or  ceorl,  the  strongest  proof  of  his 
being,  as  it  was  called,  law-worthy,  and  possessing  a  rank,  however 
»«ibordinate,  in  political  society.  And  this  composition  was  due  to 
fais  kindred,  not  to  the  lord.*  Indeed,  it  seems  positively  declared 
in  another  passage,  that  the  cultivators,  though  bound  to  remain 
upon  the  land,  were  only  subject  to  certain  services.-f-  Again,  the 
treatise  denominated  the  laws  of  Henry  I.,  which,  though  not  de- 
serving that  appellation,  must  be  considered  as  a  contemporary 
document,  expressly  mentions  the  twyhinder  or  villein  as  a  free- 
man.|  Nobody  can  doubt  that  the  villani  and  bordarii  of  Domes* 
day  Book,  who  are  always  distinguished  from  the  serfs  of  the 
d^neme,  were  the  ceorls  ^f  Anglo-Saxon  law.^  And  I  presume 
that  the  socmen,  who  so  frequently  occur  in  that  record,  though  far 
more  in  some  counties  than  in  others,  were  ceorls  more  fortunate 
than  the  rest,  who  by  purchase  had  acquired  freeholds,  or  by  pi^e* 
sdription  and  the  indulgence  of  their  lords  had  obtained  such  a 
property  in  the  outlands  allotted  to  them,  that  they  could  not  be 
removed,  and  in  many  instances  might  dispose  of  them  at  pleasure. 
They  are  the  root  of  a  noble  plant,  the  free  socage  tenants,  or 
Enghsh  yeomanry,  whose  independence  has  stamped  with  pecrtKar 
features  both  our  constitution  and  our  national  character. 

Beneath  the  ceorls  in  political  estimation  were  the  conquered  BHUshi 
natives  of  Britain.  In  a  war  so  long  and  so  obstinately  maintained 
as  that  of  the  Britons  against  their  invaders,  it  is  natural  to  con- 
clude, that  in  a  great  part  of  the  country  the  original  inhabitants 
were  pretty  much  extirpated,  and  that  the  remainder  were  reduced 
into  servitude.  This,  till  lately,  has  been  the  concurrent  opinion  of 
our  antiquaries ;  and  with  some  qualification,  I  do  not  see  why  it 

*  Wilkius,  p.  221.  t  Leges  Henr.  I.  c.  70.  and  76.  in  Wilkins. 

t  Ibid,  p.122;5.  ^  SoDitier  on  Gavelkind,  p.  74. 


tives. 
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CHAP,  should  not  still   be  received.     In  every  kingdom  of  the  continent, 

vm. 

PART  I 


*    wliich  was  formed  by  the  northern  nations  out  of  the  Roman  empire, 


the  Latin  language  preserved  its  superiority, '  and  has  much  more 
CONST,  been  corrupted  through  ignorance  and  want  of  a  standard,  than  in- 
termingled with  their  original  idiom.  But  our  own  language  is,  and 
has  been  from  the  earliest  times  after  the  Saxon  conquest,  essentially 
Teutonic,  and  of  the  most  obvious  affinity  to  those  dialects  which  are 
spoken  in  the  aboriginal  countries  of  our  forefathers.  With  such  as 
are  extravagant  enough  to  controvert  so  evident  a  truth  it  is  idle  to 
contend ;  and  those  who  believe  great  part  of  our  language  to  be 
borrowed  from  the  Welsh  may  doubtless  infer  that  great  part  of  our 
population  is  derived  from  the  same  source.  If  we  look  through  the 
subsisting  Anglo-Saxon  records,  there  is  not  very  frequent  mention 
of  British  subjects.  But  some  undoubtedly  there  were  in  a  state  of 
freedom,  and  possessed  of  landed  estate.  A  Welshman,  (that  is,  a 
Briton,)  who  held  five  hydes,  was  raised,  like  a  ceorl,  to  the  dignity 
of  thane.*  In  the  composition,  however,  for  their  lives,  and  conse- 
quently in  their  rank  in  society,  they  were  inferior  to  the  meanest 
Slaves.  Saxon  freeman.  The  slaves,  who  were  frequently  the  objects  of 
legislation,  rather  for  the  purpose  of  ascertaining  their  punishments, 
than  of  securing  their  rights,  may  be  presumed,  at  least  in  early 
times,  to  have  been  part  of  the  conquered  Britons.  For  though  his 
own  crimes,  or  the  tyranny  of  others,  might  possibly  reduce  a  Saxon 
ceorl  to  this  condition,*!*  it  is  inconceivable  that  the  lowest  of  those 
who  won  England  with  their  swords  should  in  the  establishment  of 
the  new  kingdoms  have  been  left  destitute  of  personal  liberty. 
The  witte-  Thc  great  council  by  which  an  Anglo-Saxon  king  was  guided  in 
uagcmot.  ^jj  ^^^  main  acts  of  government  bore  the  appellation  of  Wittena- 
gemot,  or  the  assembly  of  the  wise  men.  All  their  laws  express  the 
assent  of  this  council ;  and  there  are  instances,  where  grants  made 
without  its  concurrence  have  been  revoked.  It  was  composed  of 
prelates  and  abbots,  of  the  aldermen  of  shires,  and  as  it  is  generally 

*  Leges  IntBi  p.  18.    Leg.  Atheist,  p.  ?!•  t  Leges  Inae^  c.  24. 
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expressed,  of  the  noble  and  wise  men  of  the  kingdom.*    Whether  the  CHAP. 

PARTL 


lesser  thanes,  or  inferior  proprietors  of  land,  were  entitled  to  a  place 


m  the  national  council,  as  they  certamly  were  m  the  shire-gemot,  or 

.,  1         1       .  1     1         -»*  .  1  ENGLISH 

county-court,  is  not  easily  to  be  decided.  Many  wnters  have  con-  const. 
eluded,  from  a  passage  in  the  History  of  Ely,  that  no  one,  however 
iiobly  born,  could  sit  in  the  wittenagemot,  so  late  at  least  as  the 
reign  of  Edward  the  Confessor,  unless  he  possessed  forty  hydes  of 
land,  or  about  five  thousand  acres.-f-  But  the  passage  in  question 
does  not  unequivocally  relate  to  the  wittenagemot;  and  being 
vaguely  worded  by  an  ignorant  monk,  who  perhaps  had  never  gone 
beyond  his  fens,  ought  not  to  be  assumed  as  an  incontrovertible 
testimony.  Certainly  so  very  high  a  qualification  cannot  be  sup^ 
poaed-to  have  been  requisite  in  the  kingdoms  of  the  Heptarchy;  nor 
do  we  find  any  collateral  evidence  to  confirm  the  hypothesis.  If, 
,  however,  all  the  body  of  thanes  or  freeholders  were  admissible  to 
the  wittenagemot,  it  is  unlikely  that  the  privilege  should  have  been 
fully  exercised.  No  one,  I  believe,  at  present  imagines  that  there 
was  any  representative  system  in  that  age ;  much  less  that  the  ceorls 
or  inferior  freemen  had  the  smallest  share  in  the  deliberations  of  the 
national  assembly.  Every  argument,  which  a  spirit  of  controversy 
once  pressed  into  this  service,  has  long  since  been  victoriously  refuted. 

It  has  been  justly  remarked  by  Hume,  that  among  a  people  who  judicial 
lived  in  so  simple  a  manner  as  the  Anglo-Saxons,  the  judicial  power  ^'^'' 
is  always  of  more  consequence  than  the  legislative.  The  liberties  of 
these  Anglo-Saxon  thanes  were  chiefly  secured,  next  to  their  swords 
and  their  free  spirits,  by  the  inestimable  right  of  deciding  civil  and 
criminal  suits  in  their  own  county-court ;  an  institution  which  hav- 
ing survived  the  Conquest,  and  contributed  in  no  small  degree  to 
fix  the  liberties  of  England  upon  a  broad  and  popular  basis,  by 
limiting  the  feudal  aristocracy,  deserves  attention  in  following  th^ 
history  of  the  British  constitution. 

*  Leges  Anglo-Saxon,  in  Wilkins,  passim,     nobilis  esset,  intpr  proceres  tunc  numerari 
+  Quoniam    Hie     quadraginta    hydanim     non  potutt.     :J  Gale  Scriptores,  p.  51S» 
terne    dominium    minimi    obtineret,    licet 

VOL.  II,  T 
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CHAP.      The  division  of  the  kingdom  into  counties,  and  of  these  into 
VITI  .  • 

PARTI    ^^^^I'^^s  and  decennaries,  for  the  purpose  of  administering  justice^ 

^-•^'-^  was  not  pecuhar  to  England.  In  the  early  laws  of  France  and 
CONST.  Lombardy,  frequent  mention  is  made  of  the  hundred-court,  and  now 
Sto  coun-  ^^d  then  of  those  petty  village-magistrates,  who  in  England  were 
drcdfand  callcd  tythiug-mcu.  It  has  been  usual  to  ascribe  the  establishment 
of  this  system  among  our  Saxon  ancestors  to  Alfred,  upon  the 
authority  of  Ingulfus,  a  writer  contemporary  with  the  Conquest. 
But  neither  the  biographer  of  Alfred,  Asserius,  nor  the  existing  laws 
of  that  prince  bear  testimony  to  the  fact.  With  respect  indeed  to 
the  division  of  counties,  and  their  government  by  aldermen  and 
sheriffs,  it  is  certain  that  both  existed  long  before  his  time  ;*  and  the 
utmost  that  can  be  supposed,  is  that  he  might  in  some  instances 
have  ascertained  an  unsettled  boundary.  There  does  not  seem  to 
be  equal  evidence  as  to  the  antiquity  of  the  minor  divisions.  Hun- 
dreds, I  think,  are  first  mentioned  in  a  law  of  Edgar,  and  tythings 
in  one  of  Canute.-f-  But  as  Alfred,  it  must  be  remembered,  was 
never  master  of  more  than  half  the  kingdom,  the  complete  distribu- 
tion of  England  into  these  districts  cannot,  upon  any  supposition,  be 
teferred  to  him. 

There  is,  indeed,  a  circumstance  observable  in  this  division  which 
seems  to  indicate  that  it  could  not  have  taken  place  at  one  time,  nor 
Upon  one  system :  I  mean  the  extreme  inequality  of  hundreds  in 
different  parts  of  England.  Whether  the  name  be  conceived  to  refer 
to  the  number  of  free  families,  or  of  land-holders,  or  of  petty  vills, 
forming  so  many  associations  of  mutual  assurance  or  frank-pledge, 
one  can  hardly  doubt  that,  when  the  term  was  first  applied,  a  hun- 
dred of  one  or  other  of  these  were  comprized,  at  an  average  reckon- 
ing, within  the  district.  But  it  is  impossible  to  reconcile  the  varying 
size  of  hvmdreds  to  any  single  hypothesis.     The  county  of  Sussex 

*  Counties,  as  well  as  the  aldennau  who  ever,  refers  to  them  as  an  ancient  institution : 

£  resided  over  them,  are  mentioned  in  the  ^useratur  centurise  conveutus^  sicut  aote% 

iws  of  Ina,  c.  36.  institutum  erat. 
t  Wilkins,  p.  87. 1 S6.    The  former,  how- 
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contains  sixty-five;  that  of  Dors^  forty-three ;  while  Yorkshire  has  CHAR 

vm. 

PARTI. 


only  twenty-six ;  and  Lancashire  but  six.     No  diference  of  popula- 


tion, though  the  south  of  England  was  undoubtedly  far  the  beat 

.  ^  ^  ENGLISH 

peopled,  can  be  conceived  to  account  for  so  prodigious  a  disparity,   const. 
I  know  of  no  better  solution,  than  that  the  divisions  of  the  north, 
properly  called  wapentakes,*  were  planned  upon  a  different  system, 
and  obtained  the  denomination  of  hundreds  incorrectly,  after  the 
union  of  all  England  under  a  single  sovereign.. 

Assiuning,  therefore,  the  name  and  partition  of  hundreds  to  have 
originated  in  the  southern  counties,  it  will  rather,  I  think,  appear  pro- 
bable, that  they  contained  only  an  hundred  fr^  families,  including 
the  ceorls  as  well  as  their  landlords.  If  we  suppose  none  but  the 
latter  to  have  been  numbered,  we  should  find  six  thousand  thanes 
in  Kent,  and  six  thousand  five  hundred  in  Sussex ;  a  reckoning 
totally  inconsistent  with  any  probable  estimate.-f-  But  though  we 
have  Uttle  direct  testimony  as  to  the  population  of  those  times,  there 
is  one  passage  which  falls  in  very  sufficiently  witli  the  former  sup- 
position. Bede  says,  that  the  kingdom  of  the  South  Saxons,  cowr 
prehending  Surrey  as  well  as  Sussex,  contained  seven  thousand 
&mihes.  The  county  of  Sussex  alone  is  divided  into  sixty-five 
hundreds,  which  comes  at  least  close  enough  to  prove,  that  free 
fiaunilies,  rather  than  proprietors,  were  the  subjects  of  that  numera- 
tion. And  this  is  the  interpretation  of  Du  Cange  and  Muratori,  93 
to  the  Centenae  and  Decaniae  of  their  own  ancient  laws. 

I  cannot  but  feel  some  doubt,  notwithstanding  a  passage  in  the 
laws  ascribed  to  Edward  the  Confessor,:J:  whether  the  tything-mao 
ever  possessed  any  judicial  magistracy  over  his  sixiall  district.  He 
was,  more  probably,  little  different  from  a  petty  constable,  as  is  now 
the  case,  I  bdieve,  wherever  that  denomination  of  office  is  preserved^ 


*  Leges  Edwardi  Confess,  c.  33.  finns  this  passage,  which  hardly  tallies  widi 

t  It  would  be  easy  to  mention  particular  what  the  genuine  An^lo-Saxon  documents 

liundreds^  in  these  counties,  so  small  as  to  contain  as  to  the  judicial  arrangements  of 

render  ttlis  supposition  quite  ridiculous.  that  period. 
X  p.  203.     Nothing,  as  far  as  1  know,  con- 

T  2 
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CHAP.  The  court  of  the  hundred,  not  held,  as  on  the  continent,  by  its  own 
VUI  »  '      ^ 

PARTI    c^J^t^^^nus,  but  by  the  shcrift'of  the  count}',  is  frequently  mentioned 

^-•"^'^^   in  the  later  Ano;lo-Saxon  laws.      It  was,  however,  to  the  countv- 

ENGLISH  *" 

CONST,  court  that  an  English  freeman  chiefly  looked  for  the  maintenance  of 
^u""*^'  his  civil  rights.  In  this  assembly,  held  monthly,  or  at  least  more 
than  once  in  the  year,  (for  there  seems  some  ambiguity  or  perhaps 
fluctuation  as  to  this  point,)  by  the  bishop  and  the  earl,  or,  in  his 
absence,  the  sheriff,  the  oath  of  allegiance  was  administered  to  all 
freemen,  breaches  of  the  peace  were  inquired  into,  crimes  were  in- 
vestigated, and  claims  were  determined.  I  assign  all  these  functions 
to  the  county-court,  upon  the  supposition  that  no  other  subsisted 
during  the  Saxon  times,  and  that  the  separation  of  the  sheriff's  tourn 
for  criminal  jurisdiction  had  not  yet  taken  place,  which,  however,  I 
cannot  pretend  to  determine.* 
Suit  in  the  A  very  ancient  Saxon  instmment,  recording  a  suit  in  the  county- 
Suit?"  court  under  the  reign  of  Canute,  has  been  published  by  Hickes,  and 
may  be  deemed  worthy  of  a  literal  translation  in  this  place.  "  It  is 
made  known  by  this  writing,  that  in  the  shire-gemot  (county-court) 
held  at  Agelnothes-stane,  (Aylston  in  Herefordshire,)  in  the  reign  of 
Canute,  there  sat  Athelstan  the  bishop,  and  Ranigthe  alderman,  and 
Edwin  his  son,  and  Leofwin  Wulfig's  son ;  and  Thurkil  the  White 
and  Tofig  came  there  on  the  king's  business ;  and  there  were  Bryn- 
ing  the  sheriff,  and  Athel\t^eard  of  Frome,  and  Leofwin  of  Frome, 
and  Goodric  of  Stoke,  and  all  the  thanes  of  Herefordshire.  Then 
came  to  the  mote  Edwin  son  of  Enneawne,  and  sued  his  mother  for 
some  lands,  called  Weolintun  and  Cyrdeslea.  Then  the  bishop 
asked,  who  would  answer  for  his  mother.  Then  answered  Thurkil 
the  White,  and  said  that  he  would,  if  he  knew  the  facts,,  which  he 
did  not.  Then  were  seen  in  the  mote  three  thanes,  that  belonged 
tjO  Feligly,  (Fawley,  five  miles  from  Aylston,)  Leofwin  of  Frome, 
-Sgelwig  the  Red,  and  Thinsig  Staegthman;  and  they  went  to  her^ 


*  This  point  is  obscure;  but  I  do  not     guish  the  civil  from  the  crimiiial  tribunals 
perceive  that  the  Anglo-Saxon  law^  distia- 
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and  inquired  what  she  had  to  say  about  the  lands  which  her  son  CHAP, 
claimed.     She  said  that  she  had  no  land  which  belonged  to  him,  ^^^^  '^ 
and  fell  into  a  noble  passion  a^inst  her  son,  and  calling  for  Leofleda  ^-"^v^^ 
her  kinswoman,  the  wife  of  Thurkil,  thus  spake  to  her  before  them :   const. 
*  This  is  Leofleda  my  kinswonian,  to  whom  I  give  my  lands,  money, 
clothes,  and  whatever  I  possess  after  my  life :'  and  this  said,  she 
thus  spake  to  the  thanes ;   *  Behave  like  thanes,  and  declare  mj 
message  to  all  the  good  men  in  the  mote,  and  tell  them  to  whom  I 
have  given  my  lands,  and  all  my  possessions,  and  nothing  to  mj 
son ;'  and  bade  them  be  witnesses  to  this.     And  thus  they  did,  rode 
to  the  mote,  and  told  all  the  good  men  what  she  had  enjoined  them. 
Then  Thurkil  the  White  addressed  the  mote,  and  requested  all  the 
thanes  to  let  his  wife  have  the  lands,  which  her  kinswoman  had 
given  her ;  and  thus  they  did,  and  Thurkil  rode  to  the  church  of  St 
Ethelbert  with  the  leave  and  witness  of  all  the  people,  and  had  this 
inserted  in  a  book  in  the  church."'* 

It  may  be  presumed  from  the  appeal  made  to  the  thanes  present 
at  the  county-court,  and  is  confirmed  by  other  ancient  authorities,-^ 
that  all  of  them,  and  they  alone,  to  the  exclusion  of  inferior  freemen^ 
were  the  judges  of  civil  controversies.  The  latter  indeed  wer* 
called  upon  to  attend  its  meetings,  or,  in  the  language  of  our  present 
law,  were  suitors,  to  the  court,  and  it  was  penal  to  be  absent.  But 
this  was  on  account  of  other  duties,  the  oath  of  allegiance  which 
they  were  to  take,  or  the  frank-pledges  into  which  ihey  were  to  enter, 
not  in  order  to  exercise  any  judicial  power ;  unless  we  concqive,  that 
the  disputes  of  the  eeorls  were  decided  by  judges  of  their  own  ]:ank» 
It  is  more  important  to  remark  the  crude  state  of  legal  process  and 

*  HickeSy Ditaertatio  Epistolaris,  p.  4. in  so;  but  the  couoty-court  has  at  le^st  lofg 

lliesaunis  AntiquitatumSeptentrion.  vol.iii.  ceased,  to  be  a  court  of  record;  aiid  onet 

Before   the  conquest,    says    Gurdon,   (on  would  ask  for  proof  of  the  assertion.    The 

Courts-Baron,  p.  589.)  grants  were  enrolled  book  kept  in  the  church  of  St.  Ethelbert, 

in  the  shire-book  in  public  shire  mote,  after  wherein  Ihurkil  is  said  to  have  inserted  the 

proclamation  made  for  any  to  come  in  that  proceedings  of  the  county-court,  may,  or 

could  claim  the  lands  conveyed ;  and  this  may  not  have  been  a  public  record. 
was  as  irrevefsil^  as  the  modem  fine  with         t  ^<^'  P*  ^*     i^g^a  Henr.  Frimi,  c.  20^ 
proclamations,,  or.  recovery,,   ^rhis  may  b« 
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CHAP,  inquiry,  which  this  instrument  denotes.  Without  any  regular  method 
PART  I.  ^^  instituting  or  conducting  causes,  the  county-court  seems  to  have 
^"^""""^  had  nothing  to  recommend  it  but,  what  indeed  is  no  trifling  matter, 

ENGLISH    .  .      ^^  .  '  ,  .         ,  .       ,   .       . 

CONST.  Its  security  from  corruption  and  tyranny  ;  and  m  the  practical  juns- 
prudence  of  our  Saxon  ancestors,  even  at  the  beginning  of  the 
eleventh  century,  we  perceive  no  advance  of  civiUty  and  skill  from 
the  state  of  their  own  savage  progenitors  on  the  banks  of  the  Elbe. 
No  appeal  could  be  made  to  the  royal  tribunal,  unless  justice  was 
denied  in  the  county-court.*  This  was  the  great  constitutional 
judicature  in  all  questions  of  civil  right.  In  another  instrument, 
published  by  Hickes,  of  the  age  of  Ethelred  II.,  the  tenant  of  lands 
whirfi  were  claimed  in  the  king's  court,  refused  to  submit  to  the 
decree  of  that  tribunal,  without  a  regular  trial  in  the  county ;  which 
was  accordingly  granted.-f  There  were,  however,  royal  judges  who 
either  by  way  of  appeal  from  the  lower  courts,  or  in  excepted  cases, 
formed  a  paramount  judicature ;  but  how  their  court  was  composed 
under  the  Anglo-Saxon  sovereigns,  I  do  not  pretend  to  assert.J 

Trial  bjr  It  has  been  a  prevailing  opinion,  that  trial  by  jury  may  be  referred 

to  the  Anglo-Saxon  age,  and  common  tmdition  has  ascribed  it  to 
the  wisdom  of  Alfred.  In  such  an  historical  deduction  of  the  Eng- 
lish government  as  I  have  attempted,  an  institution  so  peculiarly 
characteristic  deserves  every  attention  to  its  origin;  and  I  shall 
therefore  produce  the  evidence,  which  has  been  supposed  to  bear 
upon  this  most  eminent  part  of  our  judicial  system.  The  first  text 
of  the  Saxon  laws  which  may  appear  to  have  such  a  meaning  is  in 
those  of  Alfred,     "  If  any  one  accuse  a  king's  thane  of  homicide,  if 

*  LegesEadgariy  p.  77«;  Canutiy  p.  136.;  county.     There    are    however    several    in- 

Heniici  Priini^  c.  34.     I  quote  the  latter  stances  of  decisions  before  the  king ;  and 

freely  as  Anglo-Saxon,  though  long  posterior  in  some  cases,  it  seems  that  the  wittenagemot 

to  the  conquest;  their  spirit  being  perfectly  bad  a  judicial  authority.     Leges  Canuti,  p. 

of  the  former  period.  135,  136.     Hist.  Eliensis,  p.  469*     Chron. 

f  Dissertatio  Epistolaris,  p.  5.  Sax.  p.  169.     In  the  Leges  Henr.  I.  c.  10. 

f  Madox,  History  of  the  Exchequer,  p.  65.  the  limits  of  the  royal  and  local  jurisdictions 

will  not  admit  the  existence  of  any  court  are  defined,  as  to  crimkial  matters,  and  seem 

analogous  to  the  Curia  Regis  before  the  to  have  been  little  changed  since  the  reign 

copquest;  all  pleas  being  determined  m  the  of  Canute,  p.  135. 


J^ry. 
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he  dare  to  purge  himself  (ladian),  let  him  do  it  along  with  twelve  CHAP, 

PART  r. 


king's  thanes.     If  any  one  accuse  a  thane  of  less  rank  (kessa  maga) 


than  a  king^s  thane,  let  him  purge  himself  along  with  eleven  of  his 
equals,  and  one  king's  thane/'*  This  law,  which,  Nicholscm  con-  const. 
tends,  can  mean  nothing  but  trial  by  jury,  has  been  referred  by 
Hickes  to  that  ancient  usage  of  compurgation,  where  the  accused 
sustained  his  own  oath  by  those  of  a  number  of  his  friends,  who 
pledged  their  knowledge,  or  at  least  their  behef  of  his  innocence.-f- 

In  the  canons  of  the  Northumbrian  clergy,  we  read  as  follows : 
**  If  a  king's  thane  deny  this,  (the  practice  of  heathen  superstitions,) 
let  twelve  be  appointed  for  him,  and  let  him  take  twelve  of  his  kin- 
dred, (or  equals,  maga^)  and  twelve  British  strangers;  and  if  he  &il, 
then  let  him  pay  for  his  breach  of  law  twelve  half-marcs :  If  a  land- 
holder (or  lesser  thane)  deny  the  charge,  let  as  many  of  his  equals, 
and  as  many  strangers  be  taken  as  for  a  royal  thane ;  and  if  he  fiul, 
let  him  pay  six  half-marcs :  If  a  ceorl  deny  it,  let  as  many  of  his 
equals,  and  as  many  strangers  be  taken  for  him  as  for  the  odiers ; 
and  if  he  fail,  let  him  pay  twelve  orae  for  his  breach  of  law."J  It  is 
difficult  at  first  sight  to  imagine,  that  these  thirty-six  so  selected 
were  merely  compurgators,  since  it  seems  absurd  that  the  judgQ 
should  name  indifferent  persons,  who  without  inquiry  were  to  make 
oath  of  a  party's  innocence.  Some  have  therefore  conceived,  that 
in  this,  and  other  instances  where  compurgators  are  mentioned,  they 
were  virtually  jurors,  who>  before  attesting  the  facts,  were  to  inform 
their  consciences  by  investigating  them.  There  are  however  pas- 
sages in  the  Saxon  laws  nearly  parallel  to  that  just  quoted,  which 
seem  incompatible  with  this  interpretation.  Thus,  by  a  law  of 
Athdstan,  if  any  one  claimed  a  strayed  ox  as  his  own,  five  of  his 
neighbours  were  to  be  assigned,  of  whom  one  was  to  maintain  the 
claimant's  oath.jj     P^haps  the  principle  of  these  regulations,  and 

♦  Leges  Alfi^dt,  p.  47.  %  Wilkbt,  p-  100. 

t  Nicholson,  Pmfiitio  ad  Leges  Anglos         y  Leges  AUiebtaDi^  p.  58. 
Saxon.  Wilkinsii^  p.  10.     Hickes,  Disser- 
tatio  Epntolaris. 
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CHAP,  indeed  of  the  whole  law  of  compurgation,  is  to  be  found  in  that 

PARTL 


VIII 

stress  laid  upon  general  character,  which  penades  the  Anglo-Saxon 


jurisprudence.  A  man  of  ill  reputation  was  compelled  to  undergo 
co*\sT.  a  triple  ordeal,  in  cases  where  a  single  one  sufficed  for  persons  of 
credit;  a  provision  rather  inconsistent  with  the  trust  in  a  niiiaculous 
providence  which  was  the  basis  of  that  superstition.  And  the  law 
of  frank-pledge  proceeded  upon  the  maxim  that  the  best  guarantee 
of  every  man's  obedience  to  the  government  was  to  be  sought  in  the 
confidence  of  his  neighbours.  Hence,  while  some  compurgators 
were  to  be  chosen  by  the  sheriff,  to  avoid  partiahty  and  collusion,  it 
was  still  intended,  that  they  should  be  residents  of  the  vicinage, 
witnesses  of  the  defendant's  previous  life,  and  competent  to  estimate 
the  probability  of  his  exculpatory  oath.  For  the  British  strangers, 
in  the  canon  quoted  above,  were  certainly  the  original  natives,  more 
intermingled  with  their  conquerors,  probably,  in  the  provinces  north 
of  the  Humber  than  elsewhere,  and  still  denominated  strangers,  as 
the  distinction  of  races  was  not  done  away. 

If  in  this  instance  we  do  not  feel  ourselves  warranted  to  infer  the 
existence  of  trial  by  jury,  still  less  shall  we  find  even  an  analogy  to 
it  in  an  article  of  the  treaty  between  England  and  Wales,  during  the 
reign  of  Ethelred  II.  "  Twelve  persons  skilled  in  the  law  (lahmen), 
six  Enghsh  and  six  Welsh,  shall  instruct  the  natives  of  each  country, 
on  pain  of  forfeiting  their  possessions,  if,  except  through  ignorance, 
they  give  false  infonnation.'"*  This  is  obviously  but  a  regulation 
intended  to  settle  disputes  among  the  Welsh  and  English,  to  which 
their  ignorance  of  each  other's  customs  might  give  rise. 

By  .a  law  of  the  same  prince,  a  court  was  to  be  held  in  every 
wapefitake,  where  the  sheriff  and  twelve  principal  tlianes  should 
swear  that  they  would  neither  acquit  any  criminal,  nor  convict  any 
innocent  person.-f-  It  seems  more  probable,  that  these  thanes  were 
permanent  assessors  to  the  sheriff,  like  the  scabini  so  frequently 
mentioned  in  the  early  laws  of  France  and  Italy,  than  jurors  indis- 

♦  Leges  Ethelredi,  p.  125.  f  p.  l\7. 
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critninately  selected.    This  passage,  however,  is  stronger  than  those  CHAP, 
which  have  been  already  adduced ;  and  it  may  be  thought,  perhaps,  p^j^i 
with  justice,  that  at  least  the  seeds  of  our  present  form  of  trial  are  "^^^^^^ 

VNGLISH 

discoverable  in  it.     In  the  History  of  Ely,  we  twice  read  of  pleas  const. 
held  before  twenty-four  judges  in  the  court  at  Cambridge ;  which 
seems  to  have  been  formed  out  of  several  neighbouring  hundreds.* 

But  the  nearest  approach  to  a  regular  jury,  which  has  been  pre- 
served in  our  scanty  memorials  of  the  Anglo-Saxon  ^ge,  occurs  in  th^ 
History  of  the  monastery  of  Ramsey.  A  controversy  relating  to  lands 
between  that  society  and  a  certain  nobleman  was  brpught  into  the 
county-Court;  when  each  party  was  heard  in  his  own  behalf.  After 
this  commencement,  on  account  probably  of  the  length  and  difficult 
of  the  investigation,  it  was  referred  by  the  court  tQ  thirty-six  thanes, 
^ually  chosen  by  both  sides.-f-  And  here  we  begin  to  perceive  the 
manner,  in  which  those  tumultuous  assemblies,  the  mixed  body  of 
freoholders  in  their  county-court,  slid  gradually  into  a  more  steady 
and  more  diligent  tribunal.  But  this  was  not  the  work,  of  a  sinj^e- 
age.  In  the  Conqueror's  reign,  we  find  a  propeeding  very  similar  to 
the  case  of  Ramsey,  in  which  the  suit  had  beto  comm^iced  in  the 
county-cdurt,  before  it  was  found  expedient  to  remit  it  to  a  select 
body  of  freeholders.  In  the  reign  of  William  Ruflis,  and  down. to 
that  of  Henry  II.  when  the  trial  of  writs  of  right  by  the  grand  assize 
was  introduced,  Hickes  has  discovered  other  instance^  of  the  original 
usage4  The  language  of  Domesday  book  lends  some  ccmfirmatipn 
to  its  existence  at  the  time  of  that  survey;  aikd  evep  CHir  commpQ 
legal  expressioti  of  trial  by  the  country  seems  to  be  derived  from  9 
period  when  the  form  was  literally  popular. 

In  comparing  the  various  passages  which  I  have  quoted,  it;  is.  im- 
possible not  to  be  struck  with;  the  preference  given  to  twelve, ,  or 
some  multiple  of  it,  in  fixing  the  number  either  of  judges  or  compur- 
gators.    This  was  not  peculiar  to  England.     Spelman  hag  produced 

*  Hist.  Eiiensis,  in  Gale's  Scriptores,  %  Hickesii  Diuertatio  Epistolaris,  p.  35; 
t.iii.p.  471.and478.  36. 

t  Hist  Ramsey,  id.  p.  415. 

VOL.  II.  U 
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CHAP,  several  instances  of  it  in  the  early  German  laws.     And  that  number 
PART  L  ^^'^^  *^  have  been  regarded  with  equal  veneration  in  Scandinavia.* 
^■^^^^^  It  is  very  immaterial  from  what  caprice  or  superstition  this  predilec- 
coNST.    tion  arose.     But  its  general  prevalence  shews  that,  in  searching  for 
the  origin  of  trial  by  jury,  we  cannot  rely  for  a  moment  upon  any 
analogy  which  the  mere  number  affords.     I  am  induced  to  make 
this  observation,  because  some  of  the  passages  which  have  been 
alledged  by  eminent  men  for  the  purpose  of  establishing  the  existence 
of  that  institution  before  the  conquest,  seem  to  have  little  else  to 
support  them. 
Law  of  There  is  certainly  no  part  of  the  Anglo-Saxon  polity  which  has 

pledge.  attracted  so  much  the  notice  of  modern  times  as  the  law  of  frank- 
pledge, or  mutual  responsibility  of  the  members  of  a  tything  for  each 
other's  abiding  the  course  of  justice.  This,  like  the  distribution  of 
hundreds  and  ty things  themselves,  and  like  trial  by  jury,  has  been 
generally  attributed  to  Alfred ;  and  of  this,  I  suspect,  we  must  also 
deprive  him.  It  is  not  surprizing,  that  the  great  services  of  Alfred 
to  bis  people  in  peace  and  in  war  should  have  led  posterity  to 
ascribe  every  institution,  of  which  the  beginning  was  obscure,  to  his 
contrivance,  till  his  fame  has  become  almost  as  fabulous  in  legisla- 
tion as  that  of  Arthur  in  arms.  The  English  nation  redeemed  from 
servitude,  and  their  name  from  extinction;  the  lamp  of  learning 
refreshed,  when  scarce  a  glimmer  was  visible;  the  watchful  obser- 
vance of  justice  and  public  order ;  these  are  the  genuine  praises  of 
Alfred,  and  entitle  him  to  the  rank  he  has  always  held  in  men's 
esteem,  as  the  best  and  greatest  of  English  kings.  But  of  his  legis- 
lation there  is  Uttle  that  can  be  asserted  with  sufficient  evidence ;  the 
laws  of  his  time  that  remain  are  neither  numerous  nor  particularly 
interesting ;  and  a  loose  report  of  late  %vriters  is  not  sufficient  to 
prove  that  he  compiled  a  dom-boc,  Or  general  code  for  the  govern- 
ment of  bis  kingdom. 

An  ingenious  and  philosophical  writer  has  endeavoured  to  found 

*  Spelman's  Glossary,  voc.  Jurata.    Du  Gauge,  voc.  Nembda. 
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the  law  of  frank-pledge  upon  one  of  those  generad  principles  to  CHAP, 
which  he  always  loves  to  recnr.  "  If  we  look  upon  a  tything/'  he  ^^^^• 
aayis,  *^  as  regularly  composed  of  ten  families,  this  branch  of  its  police  wv-J 
will  appear  in  the  highest  degree  artificial  and  singular;  but  if  we  ^oovi^ 
consider  that  society  as  of  the  same  extent  with  a  town  or  village, 
we  shall  find  that  such  a  regulation  is  conformable  to  the  general 
usage  of  barbarous  naticHis,  and  is  founded  upon  their  common 
notions  of  justice/'*  A  variety  of  instances  are  then  brought  forward, 
drawn  from  the  customs  of  almost  every  part  of  the  world,  wherein 
the  inhabitants  of  a  district  have  been  made  answerable  for  crimes 
and  injuries  imputed  to  one  of  them.  But  non^  of  these  fully  resemble 
the  Saxdn  institution  of  which  we  are  treating.  They  relate  either  to 
the  right  of  reprisals,  exercised  with  respect  td  the  subjects  of  foreign 
countries,  or  to  the  indemnification  exacted  from  the  district,  as  in 
our  modem  statuties  which  give  an  action  in  certain  cases  of  felony 
against  the  hundred,  for  crimes  which  its  internal  police  was  sup*** 
posed  capable  of  preventing.  In  the  Irish  custom,  indeed,  which 
bound  the  head  of  a  sept  to  bring  forward  every  one  of  his  kindred 
who  should  be  charged  with  any  heinous  crime,  we  certainly  per- 
ceive a  strong  analogy  to  the  Saxon  law,  not  as  it  latterly  subsisted, 
hut  under  one  of  its  prior  modifications.  For  I  think  that  something 
6f  a  gradual  progression  may  be  traced  in  the  history  of  this  fkmous 
police,  by  following  the  indications  afibrded  by  those  laws  through 
which  alone  we  become  acquainted  with!  its  existence. 

The  Saxons^  brought  with  them  fVora  their  original  forests  at  least 
a^  much  roughness  as  any  of  the  nations  which  overturned  the  Roman 
i^pire ;  and  their  long  struggle  with  the  Britons  could  not  contri-^ 
bute  to  polish  thdr  manners.  Hie  royal  authority  w£is  weak ;  and 
Httle  had  been  learned  of  that  Tegtilar  system  of  government,  which 
the  Franks  and  Lombards  acquired  from  the  provincial  Romans, 
among  whom  they  were  mingled.  No  people  were  so  much  addicted 
to  robbery,  to  riotous  fi^ays,  and  to  feuds  arising  out  of  family  revoige^ 

^  Millar  on  die  English  GoremmeBl,  vol.  i  p.  169* 
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CHAP,  as  the  Anglo-Saxons.  Their  statutes  are  filled  with  complaints  that 
the  public  peace  was  openly  violated,  and  with  penalties  which  seem, 
by  their  repetition,  to  have  been  disregarded.     The  vengeance  taken 

CONST,  by  the  kindred  of  a  murdered  man  was  a  sacred  right,  which  no  law 
ventured  to  forbid,  though  it  was  limited  by  those  which  established 
a  composition,  and  by  those  which  protected  the  family  of  the  mur- 
derer from  their  resentment.  Even  the  author  of  the  laws  ascribed 
to  the  Confessor  speaks  of  this  family  warfare,  where  the  composition 
had  not  been  paid,  as  perfectly  lawful.*  But  the  law  of  composi- 
tion tended  probably  to  increase  the  number  of  crimes.  Though  the 
sums  imposed  were  sometimes  heavy,  men  paid  them  with  the  help 
of  their  relations,  or  entered  into  voluntary  associations,  the  purposes 
whereof  might  often  be  laudable,  but  which  were  certainly  suscep- 
tible of  this  kind  of  abuse.  And  many  led  a  life  of  rapine,  forming 
large  parties  of  ruffians,  who  committed  murder  and  robbery  with 
little  dread  of  punishment. 

'  Against  this  disorderly  condition  of  society,  the  wisdom  of  our 
English  kings,  with  the  assistance  of  their  great  councils,  was  em- 
ployed in  devising  remedies,  which  ultimately  grew  up  into  a  pecu- 
liar system.  No  man  could  leave  the  shire  to  which  he  belonged 
without  the  permission  of  its  alderman. -f-  No  man  could  be  without 
a  lord,  on  whom  he  depended;  though  he  might  quit  his  present 
patron,  it  was  under  die  condition  of  engaging  himself  to  another. 
If  he  failed  in  this,  his  kindred  were  bound  to  present  him  in  the 
county-court,  and  to  name  a  lord  for  him  themselves.  Unless  this 
were  done,  he  might  be  seized  by  any  one  who  met  him  as  a  robber.  J 
Hence,  notwithstanding  the  personal  liberty  of  the  peasants,  it  was 
not  very  practicable  for  one  of  them  to  quit  his  place  of  residence. 
A  stranger  guest  could  not  be  received  more  than  two  nights  as 


♦   Parentibus  occisi  fiat  emendatio^  vel  not  conceive  that  this  private  revenge  was 

guerra  eonim  poEtetur.     Wilkins,  p.   199.  tolerated  by  law  after  the  conquest. 

This,  like  many  other  parts  of  that  spurious  f  J^ges  Alfred]^  c.  33. 

treatise,  appears  to  have  been  taken  from  %  Leges  Athelstani,  p.  56^ 
some  older  laws,  or  at  least  traditions.  I  do 
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such ;  on  the  third  the  host  became  responsible  for  his  inmate's  CHAP, 
conduct*  j;"J; 

PART.  I. 

The  peculiar  system  of  fraDk^pledges  seems  to  have  passed  through  ^--^v^^ 
khe  following  very  gradual  stages.  At  first  an  accused  person  was  const. 
obhged  to  find  bail  for  standing  his  trial.-f  At  a  subsequent  period^ 
his  relations  were  called  upon  to  become  sureties  for  payment  of  the 
composition  and  other  fines  to  which  he  was  liable.:};  They  were 
even  subject  to  be  imprisoned  imtil .  payment  was  made ;  and  this 
imprisonment  was  commutable  for  a  certain  sum  of  money.  The 
next  stage  was  to  make  persons  already  convicted,  or  of  suspicious 
repute,  give  sureties  for  their  future  behaviour.^  It  is  not  till  the 
reign  of  Edgar  that  we  find  the  first  general  law,  which  places  every 
man  in  the  condition  of  the  guilty  or  suspected,  and  compels  him  to 
find  a  surety,  who  shall  be  responsible  for  his  appearance  when  judi- 
cially summoned.||  This  is  perpetually  repeated  and  enforced  in 
later  statutes,  during  his  reign  and  that  of  Ethelred.  Finally,  thfc 
laws  of  Canute  declare  the  necessity  of  belonging  to  some  hundred 
and  tything,  as  well  as  of  providing  sureties  ;%  and  it  may,  perhaps^ 
be  infemed,  that  the  custom  of  rendering  every  member  of  a  tything 
answerable  for  the  appearance  of  all  the  rest,  as  it  existed  after 
the  conquest,  is  as  old  as  the  reign  of  this  Danish  monarch. 
'  It  is  by  no  means  an  accurate,  notion  which  the  writer  to  whom  I 
have  already  adverted  has  conceived,  that  "the  members  of  every 
tything  were  responsible  for  the  copduct  of  one  another;  and  that 
the  society,  or  their  leader,  •might  b^  prosecuted  and  compelled  to 
make  reparation  for  an  injury  comn;iitted  by  any  individual.''  Upon 
this  false  apprehension  of  the  nature  of  frank-pledges  the  whole  of 
his  analogical  reasoning  is  founded.  It  is  indeed  an  error  very  cur- 
rent in  popular  treatises,  and  which  might  plead  the  authority  of 
some  whose  professional  learning  should  have  saved  them  from  so 
obvious  a  mistatement.     But  m  fact  the  members  of  a  tything  were 


»  Leges  Edwardi  Confess,  p.  «02.  §  Leges  Athelstanv  p.  57.  c.  6.  7-  8. 

t  Leges  Lotharii  [regis  CaBtol^  p.  8.  f  Leges  Badgtri,  p.  78. 

t  Leges  Edwardi  Senioris,  p.  53.  f  L^S^  Cannti,  p.  137^ 
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CH AP.  nd  more  than  perpetual  bail  for  each  other.  "  The  greatest  security 
^  •  of  the  public  order  (say  the  laws  ascribed  to  the  Confessor)  is  that 
^— v-^  every  man  must  bind  himself  to  one  of  those  societies  which  the 
CONST.  Enghsh  in  general  call  freeborgs,  and  the  people  of  Yorkshire  ten 
men's  tale/'*  This  consisted  in  the  responsibility  of  ten  men,  each 
for  the  other,  throughout  every  village  in  the  kingdom ;  so  that  if 
one  of  the  ten  committed  any  fault,  the  nine  should  produce  him  in 
justice ;  where  he  should  make  reparation  by  his  own  property  or  by 
personal  punishment.  If  he  fled  from  justice,  a  mode  was  provided, 
according  to  which  the  tything  might  clear  themselves  from  partici- 
pation in  his  crime  or  escape ;  in  default  of  such  exculpation,  and 
the  malefactor's  estate  proving  deficient,  they  were  compelled  to 
make  good  the  penalty.  And  it  is  equally  manifest  from  every  other 
passage  in  which  mention  is  made  of  this  ancient  institution,  that  the 
obligation  of  the  tything  was  merely  that  of  permanent  bail,  respon- 
sible only  indirectly  for  the  good  behaviour  of  their  members. 

Every  freeman,  above  the  age  of  twelve  years,  was  required  to  be 
enrolled  in  some  ty thing.-f  In  order  to  enforce  this  essential  part  of 
police,  the  courts  of  the  tourn  nnd  lept  were  erected,  or  rather  per- 
haps separated  from  that  of  the  county.  The  periodical  meetings 
of  these,  whose  duty  it  was  to  inquire  into  the  state  of  tythings, 
wh^ice  they  were  called  the  view  of  frank-pledge,  are  regulated  in 
Magna'  Charta.  But  this  custom,  which  seems  to  have  been  in  fiill 
vigour  when  Bracton  wrote,  and  is  enforced  by  a  statute  of  Edward 
II.,  gradually  died  away  in  succeeding  times.:}:  According  to  the 
laws  ascribed  to  the  Confessor,  which  are  perhaps  of  insufficient 
authority  to  fix  the  existence  of  any  usage  before  the  conquest,  lords, 
who  possessed  a  baronial  jurisdiction,  were  permitted  to  keep  their 

♦  Leges  ftdwardi  in  Wilkins,  p.  201.  not  quite  obsolete  in  his  time.    The  form 

t  Leg98  CanUti,p.  136.  may^  for  ought  I  know,  be  kept  up  in  some 

%  Stat.  18  E.  II.    Traces  of  the  actual  parts  of  England  at  this  day.     For  some 

iriew  of  frank-pledge  appear  in  Cornwall  as  reason  which  I  cannot  explain,  the  distribu- 

late  as  the  lOth  of  Henry  VL  'Rot.  Parliam.  tion  by  tens  was  changed  into  one  by  dozess. 

vol.  iv.  p.  40S.    And  indeed  Sddeo  tells  us,  Brittop,  c.  29.  uud  Stat.  18  £.  II. 

(Janus  An^lorum,  t.  ii.  p.  993.)  thit  it  tfaa 
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military  tenants  and  the  servants  of  their  household  under  their  own  CHAP, 
peculiar  frank-pledge.*     Nor  was  any  freeholder,  in  the  age  of  ^^' 
Bmcton,  bound  to  be  enrolled  in  a  tytfaing;  wv^i^ 

It  remains  only,  before  we  conclude  this  sketch  of  the  Anglo-  ^ms? 
Saxon  system,  to  consider  the  once  famous  question  respecting  the  n^*I,£. 
estabUshment  of  feudal  tenures  in  England  befcwre  the  conquest,  {^^^iir 
The  position  asserted  by  Sir  Henry  Spelman  in  his  Glossary,  that  ^^*^"*^ 
lands  were  not  held  feudally  before  that  petiod^  having  been  denied 
by  the  Irish  judges  in  the  great  case  of  tenures,  he  was  compdkd  to 
draw  up. his  treatise  on  Feuds,  in  whic^  it  is  more  fiilly  maintauned. 
Several  ofther  writers,    especially  Hickes,  Madox,  and  Sir  Martin 
Wright,  have  taken  the  same  side.     But  names  equally  respectable 
inight  be  thrown  into  the  opposite  scale ;  and  I  think  the  prevailing 
bias  of  pGiodem  antiquaries  is  in  favour  of  at  least  a  modified  affirmar 
tive  as  to  this  question. 

;  Lands  are  cbnmibnly  supposed  to  have  been  divided,  among  the 
Anglo^Saxonisi,  into  bocland  and  folkland.  The  former  was  bdd  in 
AiU  propriety,  ahd  might  be  conveyed  by  boc  or  written  grant :  the 
kitter  was  occupied  by  the  common  people,  yielding  r^it  or  other 
service,  and  perhaps  without  any  estate  in  the  land,  but  at  the  plea^ 
sure  of  the  owner.  These  two  species  of  tenure  might  be  compared 
to  irediold  and  copyhold,  if  the  latter  had  retained  its  original 
deptodence  upon  the  will  of  the  lord.-f  Bocland  was  devisable  by 
will ;  it  was^  equally  shared  among  the  childra:i ;  it  was  capable  of 
being  entailed  by  the  person  under  whose  grant  it  was  originally 
taken ;  and  in  case  of  a  treacherous  or  cowardly  desertion  from  the 
army,  it  was  fat&itdd  to  the  crown.J 

*  p.  202.  been  feudal^  and  folkland  alodial ;  the  se* 

*t-  This  supposition  may  plead  die  great  cond  most-  strangely  takes  folkland  for  feo- 

audiorities  of  Somner  and  Lye,  the  Anglo-  dal.     I  cannot  satisfy  myself  whether  tfaain- 

Saxon  lexicographers,  and  appears  to  me  land  and  reveland,  which  occur  sometimes 

for  more  probable  than  the  theory  of  Sir  in  Domesday  book,  merely  correspond  with 

John  Dalrymple,  in  his  £ssay  on  Feudal  the  other  two  denominations, 
property,  or  that  of  the  audior  of  a  discourae         %  Wilkins,  p.  43.  145.    The  latter  law  is 

on  ttie  Bocland  and  Folkland  of  the  Saxons,  copied  from  one  of  Charlemagne*s  Capitula* 

1775,  whose  name,  I  think,  was  Ibbetson.  ries.  Baluze,  j>.  767* 
The  first  of  these  supposes  bocland  to  have 
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CHAP.  It  is  an  improbable,  and  even  extravagant  supposition,  that  all 
these  hereditary  estates  of  the  Anglo-Saxon  freeholders  were  origi- 
^--v-^  nally  parcels  of  the  royal  demesne,  and  consequently  that  the  king 
CONST,  was  once  the  sole  proprietor  in  his  kingdom.  Whatever  partitions 
were  made  upon  the  conquest  of  a  British  province,  we  may  be  sure 
that  the  shares  of  the  army  were  coeval  with  those  of  the  general. 
The  great  mass  of  Saxon  property  could  not  have  been  held  by 
actual  beneficiary  grants  from  the  crown.  However,  the  royal 
demesnes  were  undoubtedly  very  extensive.  They  continued  to  be 
so,  even  in  the  time  of  the  Confessor,  after  the  donations  of  his  pre- 
decessors. And  several  instruments  granting  lands  to  individuals, 
besides  those  in  favour  of  the  church,  are  extant.  These  are  gene- 
rally couched  in  that  style  of  full  and  unconditional  conveyance^ 
which  is  observable  in  all  such  charters  of  the  same  age  upon  the 
continent.  Some  exceptions,  however,  occur ;  the  lands  bequeathed 
by  Alfred  to  certain  of  his  nobles  were  to  return  to  his  family  in 
default  of  male  heirs ;  and  Hickes  is  of  opinion  that  the  royal  con- 
sent which  seems  to  have  been  required  for  the  testamentary  dispo- 
sition of  some  estates,  was  necessary  on  account  of  their  beneficiary 
tenure.*  . . 

All  the  freehold  lands  of  England,  except  some  of  those  belonging 
to  the  church,  were  subject  to  three  great  pubUc  burthens ;  military 
service  in  the  king's  expeditions,  or  at  least  in  defensive  war,*!-  the 
repair  of  bridges,  and  that  of  royal  fortresses.  These  obligations, 
and  especially  the  first,  have  been  sometimes  thought  to  denote  a 
feudal  tenure.  There  is,  however,  a  confusion  into  which  we  may 
fall  by  not  sufficiently  discriminating  the  rights  of  a  king  as  chief 
lord  of  his  vassals,  and  as  sovereign  of  his  subjects.  In  every  country, 
the  supreme  power  is  entitled  to  use  the  arm  of  each  citizen  in  the 
public  defence.     The  usage  of  all  nations  agrees  with  common  reason 

*  Du3ertatio  Epistolaris^  p.  60.  fortunately^  most    of    the  military   service 

t  This  duty  is  by  some  expressed  rata  ex-  which  an  Anglo-Saxon  freeholder  bad  t« 

peditio ;  by  others,  hostis  propulsio,  which  render  was  of  the  latter  kind. 

iseems  to  make  no  small  difference.  But,  un- 
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m  establishing  this  great  principle.    There  is  nothing  therefore  pecu-  CHAP. 
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liarly  feudal  in  this  military  service  of  landholders ;  it  was  due  from 


the  alodial  proprietors  upon  the  continent,  it  was  derived  from  their 
German  ancestors,  it  had  been  fixed,  probably,  by  the  legislatures  of  const. 
the  heptarchy  upon  the  first  settlement  in  Britain. 

It  is  material  however  to  observe,  that  a  thane  forfeited  his  here- 
ditary freehold  by  misconduct  in  battle ;  a  penalty  more  severe  than 
was  inflicted  upon  alodial  proprietors  on  the  continent.  We  even 
find  in  the  earliest  Saxon  laws,  that  the  sil^cundman,  who  seems  to 
have  corresponded  to  the  inferior  thane  of  later  times,  forfdted  his 
land  by  neglect  of  attendance  in  war ;  for  which  an  alodialist  in 
France  would  only  have  paid  his  heribannum,  or  penalty.*  Never- 
didess,  as  tlie  policy  of  different  states  may  enforce  the  duties  of 
subjects  by  more  or  less  severe  sanctions,  I  do  not  know  that  a  law 
of  forfeiture  in  such  cases  is  to  be  considered  as  positively  implying 
a  feudal  teaure. 

But  a  much  stronger  presumption  is  afforded  by  passages  that 
indicate  a  mutual  relation  of  lord  and  vassal  among  the  free 
proprietors.  The  most  powerful  subjects  have  hot  a  natural  right 
to  the  service  of  other  freemen.  But  in  the  laws  enacted  during  the 
Heptarchy,  we  have  a  hint  or  two  that  the  sithcundman,  or  petty 
gentleman,  might  be  dependent  on  a  superior  lord.-f-  This  is  more 
distinctly  expressed  in  some  ecclesiastical  canons,  apparently  of  the 
tenth  century,  which  distinguish  the  king's  thane  from  the  land- 
holder, who  depended  upon  a  lord.:]:  Other  proofs  of  this  might  be 
brought  from  the  Anglo-Saxon  laws.§  It  is  not  however  sufiScient 
to  prpve  a  mutual  relation  between  the  higher  and  lower  order  of 
gentry,  in  order  to  establish  the  existence  of  feudal  tenures.  For 
this  rdation  was  often  personal,  as  I  have  mentioned  more  fully  in 
another  place,  and  bore  the  name  of  commendation.  And  no 
nation  was  so  rigorous  as  the  EngUsh  in  compelling  every  mauf 

*  Leges  has,  p.  £3.     Du  Caoge,  yoc.         t  p.  10.  £5. 
nenbaunm.    Bj  tke  hcwt  of  Canute,  p.         t  Willuns,  p.  101. 
135.  a  fine  only  was  hnposed  for  tbU  offence.         |p.  71.  144,  145% 

VOL.  II.  X 
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GHAP.  from  the  king's  thane  to  the  ceorl,  to  place  himself  under  a  lawful 
superior.  Hence  the  question  is  not  to  be  hastily  decided  on  the 
credit  of  a  few  passages  that  express  this-  gradation  of  dependence ; 

const"  feudal  vassalage,  the  object  of  our  inquiry,  being  of  a  real^  not  a 
personal  nature,  and  resulting  entirely  from  the  tenure  of  particular 
lands.  But  it  is  not  unlikely,  that  the  personal  relation  of  client,  if 
I  may  use  that  word,  might  in  a  multitude  of  cases  be  changed  into 
that  of  vassal.  And  certainly  many  of  the  motives  which  operated 
in  France  to  produce  a  very  general  commutation  of  alodial  into 
feudal  tenure  might  have  a  similar  influence  in  England,  where  the 
disorderly  condition  of  society  made  it  the  interest  of  every  man  to 
obtain  the  protection  of  some  potent  lord. 

The  word  thane  corresponds  in  its  derivation  to  vassal ;  and  the 
latter  terra  is  used  by  Asserius,  the  contemporary  biographer  of 
Alfred,  in  speaking  of  the  nobles  of  that  prince.*  In  their  attend- 
ance, too,  upon  the  royal  court,  and  the  fidelity  which  was  expected 
from  them,  the  king's  thanes  seem  exactly  to  have  resembled  that 
class  of  followers,  who,  under  different  appellations,  were  the  guards 
as  wxU  as  courtiers  of  the  Frank  and  Lombard  sovereigns.  But  I 
have  remarked  that  the  word  thane  is  not  applied  to  the  whole  body 
of  gentry  in  the  more  ancient  laws,  where  the  word  eorl  is  opposed 
to  the  ceorl  or  roturier,  and  that  of  sithctnidmmvf  to  the  royal  thane. 
It  w^ould  be  too  much  to  infer  from  the  extension  of  this  latter 
word  to  a  large  class  of  persons,  that  we  should  interpret  it  with  a 
close  attention  to  etymology,  a  very  uncertain  guide  in  almost  all 
investigations. 


*  Alfrediw  cum  ps^ucis  suis  iiobilibus,  et  during  the  Heptarchy.     Wilkms  translates 

etkm  cum  qoibusdam  mititibus  et  VassaUis.  it,  prapotituft  paganuB;  which  gives  a  wvoog 

p.    166.     Nobiles   Vassalli   Sumertunensis  idea.     But  ge5tM7  which  is  plainly  thei  same 

pagi.  p.  167,     Yet  Hickes  objects  to  the  word,  is  used  in  Alfred's  translatiotf  of  Bede 
authenticity  of  a  charter  ascribed  to  £dgar>  .  for  a  ;gentlcmaai  or  nobiemon.    Where  Beder 

because   it    contains    the    word    Vassallus,  uses  comes,  the  Saxon  is  always  gesith  or 

^quamslNortmannisAnglihabuerunt.'    Dis-  gesithman ;  where  princcps  or  dux  occurs, 

sertatio  Epistol.  p.  ?•  the  version  is,  ealdormai^    Seld^u'a  Titles 

t  Wilkms,  p.  3.  7.  ^3,  &c.     This,  is  an  of  Hou^ii;,  p.,G43. 
obscure  word,  occurring   only,   I  believe, 
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'  For  the  age  immediately  preceding  the  Norraaa  invasion,  we  CHAP, 
cannot  have  recourse  to  a  better  authority  than  Domesday  Book.  ^j^^\ 
Thdt  incomparable  record  contains  the  names  of  every  tenant,  and   ^-^v-^ 
the  ponditions .  of  his  tenure,  imder  the  .Confessor,  as  well  as  at  the   const. 
time  of  its  compilation  ;.  and  seems  to  give  little  countenance  to  the 
notion,  that  a  radical  change  *in  the  system  of  our  laws  had  been 
effected  during  the  interval.     In  almost  every  page,  we  meet  with 
te^Ants  either  of  the  crown,  or  of  other  lords,  denominated  thanes, 
frei^hcilders  (liberi  homines),  or  socagers  (socmamai).    Some  of  these, 
it  IB  stated  j  might  sell  their  lands  to  whom  they  pleased  ;  others  were 
restricted  from  ahenation.     Some^  as  it  is  ejcpressed,  might  go  with 
Aeir  lands  whither  they  would ;  by  which  I  understand  the  right  of 
eomimending  themselves  to  any  patron  at  their  choice.    These  of 
course  could  not  be  feudal  tenants  in  any  proper  notion  of  that 
term.     Others  could  not  depart  from  the  lord  whom  they  served ; 
not,  certainly,  that  they  were  personally  bound  to  the  soil,  but  that 
so  long  as  they  retained  it,  the  seigniory  of  the  superior  could  not 
be  defeated.*    .Biit  I  am  not  aware  that  mihtary  service  is  specified 
in  any  instance  to  be  due  fix)m  one  of  these  tenants ;  though  it  is^ 
difficult,  to  speak  as  to  a  negative  proposition  of  this  kind  witfti  any 
confidence. 

No  direct  evidence  appears  as  to  the>  ceremony  of  homage  or  the 
oath  of  fealty  before  the  conquest  The  feudal  exaction  of  aid  in 
certain .  prescribed  cases  seems  to  have  been  unknown.  Still  less 
tiould  those  t>f  wardship  and  marriage  prevail,  which  were.no  parts 
of  the  great  feudal  system,  but  .introduced,  and  perhs^s  invented, 

;   ^  It  somethnes  weakens  a  propositioD,  .  num  poteratire  cttm  A.  ad  quem  vellel.do- 

which  is  capable  of  inDumerable  proofs,  to  minum.  p.  72. 

select  a  yferjfevr  at  random :  yet  the  following  Tres  AngK  tenuerunt  Daraeford  T.  R.  E. 

caanal  specim^s  will  illlistrate  the  common  et  non  poterant  ab  ecclesi^  separari.     Duo 

language  of  Domesday  Book.  ex  iis  reddebant  v  solidos,  et  tertius  serviebat 

.  iJbkec  tria  maBeria  tenvit  Ulveva  tempore  sieut  Thainus.  p.  68. 

regi9  Edwardi,  et  potuit  ire  cum  terr&  qu6  Has  terras  qui  tenuerunt  T.  R.  E.  qu2^ 

volebat.  p.  85.  voluerunt  ire  potuerunt,  praeter  ununi  Seric 

Toti  emit  earn  T.  R.  E.  (temp,  regis  vocatum,  qui  in  Ragendal  tenuit  iii  caru- 

^wavdi)  de  eccle8i&  Mi|lnMbiiriensi  ad  seta-  catas  terras ;  sed  non  potenit  cum  ek  alicubi 

tem  trium  hominum ;  et  infra  bunc  terrai-  recedere.  p.  235. ' 


156  HISTORY  AND  GOVERNMENTS  OF  EUROPE 

CHAP,  by  our  rapacious  Norman  tyrants.  The  English  lawyers,  through 
*  an  imperfect  acquaintance  with  the  history  of  feuds  upon  the 
^•^^^-^  continent,  have  treated  these  unjust  innovations  as  if  they  had 
CONST,  formed  essential  parts  of  the  system,  and  sprung  naturally  from  the 
relation  between  lord  and  vassal.  And,  with  reference  to  the  pre- 
sent question,  Sir  Henry  Spelman  has  certainly  fciid  too  much  stress 
upon  them  in  concluding  that  feudal  tenures  did  not  exist  among 
the  Anglo-Saxons,  because  their  lands  were  not  in  ward,  nor  their 
persons  sold  in  marriage.  But  I  cannot  equally  concur  with  this 
eminent  person  in  denying  the  existence  of  reliefs  during  the  same 
period.  If  the  heriot,  which  is  first  mentioned  in  the  time  of 
Edgar,*  (though  it  may  probably  have  been  an  established  custom 
long  before,)  were  not  identical  with  the  relief,  it  bore  at  least  a  very 
strong  analogy  to  it.  A  charter  of  Ethelred's  interprets  one  word 
by  the  other.-f-  In  the  laws  of  William,  which  re-enact  those  of 
Canute  concerning  heriots,  the  term  relief  is  employed  as  synony- 
mous.:]; Though  the  heriot  was  in  latter  times  paid  in  chattels,  the 
relief  in  money,  it  is  equally  true,  that  originally  the  law  fixed  a  sum 
of  money  in  certain  cases  for  the  heriot,  and  a  chattel  for  the  relief. 
And  the  most  plausible  distinction  alledged  by  Spelman,  that  the 
heriot  is  by  law  due  from  the  personal  estate,  but  the  relief  from  the 
heir,  seems  hardly  applicable  to  that  remote  age^  when  the  law  of 
succession  as  to  real  and  personal  estate  was  not  different. 

It  has  been  shewn,  in  another  place,  how  the  right  of  territorial 
jurisdiction  was  generally,  and  at  last  inseparably,  connected  with 
feudal  tenure.  Of  this  right  we  meet  frequent  instances  in  the  laws 
and  records  of  the  Anglo-Saxons,  though  not  in  those  of  an  early 
date.  A  charter  of  Edred  grants  to  the  monastery  of  Croyland 
soc,  sac,  toll,  team  and  infangthef ;  words  wliich  generally  went 
together  in  the  description  of  these  privileges,  and  signify,  the  right 
of  holding  a  court  to  which  all  freemen  of  the  territory  should 
repair,  and  of  deciding  pleas  therein,  as  well  as  of  imposing  amerce- 

*  Selden's  Wojrks^  vol.  ii.  p.  1620.  %  Leges  Canuti^  p.  144-    Leges  Gulielm% 

t  Hist.  Ramseyens.  p.  430.  p.  £23. 
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ments,  according  to  law ;  of  taking  tolls  upon  the  sale  of  goods ;  and  CHAP. 
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of  punishing  capitally  a  thief  taken  in  the  fact  within  the  limits  of 


the  manor.*  Another  charter  from  the  Confessor  grants  to  the 
abbey  of  Ramsey  similar  rights  over  all  who  were  suitors  to  the  const. 
sheriff's  court,  subject  to  military  service,  and  capable  of  landed 
possessions ;  that  is,  as  I  conceive,  all  who  were  not  in  scrvitude.-f- 
By  a  law  of  Ethelred,  none  but  the  king  could  have  jurisdiction 
over  a  royal  thane.:};  And  Domesday  Book  is  full  of  decisive 
proofs,  that  the  English  lords  had  their  courts  wherein  they  ren- 
dered justice  to  their  suitors,  Uke  the  continental  nobility ;  privileges 
which  are  noticed  with  great  precision  in  that  record,  as  part  of  the 
statistical  survey.  For  the  right  of  jurisdiction,  at  a  time  when 
puniehments  were  almost  wholly  pecuniary,  was  a  matter  of  pro- 
perty, and  sought  from  motives  of  r&pacity  as  well  as  pride. 

^Whether  therefore  the  law  of  feudal  tenures  can  be  said  to  have 
existed  in  England  before  the  conquest  must  be  left  to  every 
reader's  determination.  Perhaps  any  attempt  to  decide  it  positively 
would  end  in  a  verbal  dispute.  In  every  pohtical  institution,  three 
things  are  to  be  considered,  the  principle,  the  form,  and  the  name. 
The  last  will  probably  not  be  found  in  any  genuine  Anglo-Saxon 
record.^  Of  the  form,  or  the  peculiar  ceremonies  and  incidents  of 
a  regular  fief,  there  is  some,  though  not  much  appearance.  But 
those  who  reflect  upon  the  dependence  in  which  free  and  even 
noble  tenants  held  their  estates  of  other  subjects,  and  upon  the 
privileges  of  territorial  jurisdiction,  will,  I  think,  perceive  much  of 
the  intrinsic  character  of  the  feudal  relation,  though  in  a  less  mature 
and  systematic  shape  than  it  assumed  after  the  Norman  conquest. 

*  Ingulfus,  p.  35.    I  do  not  pretend  to         j:  p.  1 18.     This  b  the  earliest  allusion;^  if 

asBeit  the  autbemtioity  of  these  charters,  I  am  not  mistaken,  to  territorial  jurisdiction 

which  at  all  events  are  as  old  as  the  con-  in  the  Saxon  laws.     Probably  it  was  not 

^uest.  Hickes  calls  most  of  them  in  ques-  freqnent  till  near  the  end  of  the  tenth  century, 
tion.    Dissert,  ffiist.  p.  66. :  but  some  later         ^  Feodum  twice  occurs  in  the  testament 

antiquaries   seem   to  have  been  more  fa-  of  Alfred ;  but  it  does  not  appear  to  be  used 

vourable.    Archi^ogia,  vol.  xviii.  p.  49*  in  its  jHX>per  sense,  nor  do  I  apprehend  that 

Nouveau  Trait^  de  Diplomatique,  t.  i.  p.  instrument  to  have  been  originally  written  in 

348.  Latin.    It  was  much  more  consonant  ta 

t  Hbt.  Ramsey,  p.  454.  Aliied's  practice  to  employ  his^ownlanguage^ 
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The  jinglO'Norman  Constitution — Causes  of  the  Conquest — Policy  and  Character  of 
William — his  Tyranny — Introduction  of  Feudal  Services — Difference  betzceen  the  Feudal 
Governments  of  France  and  England — Causes  of  the  great  Power  of  the  Jirsl  Norman 
Kings — Arbitrary  Character  of  their  Government — Great  Council — Resistance  of  the 
Barons  to  John — Magna  Charta — its  principal  Articles-^ Reign  of  Henry  III, — the 
Constitution  acquires  a  more  liberal  Character — Judicial  System  of  the  Anglo-Normans 
— Curia  Regis,  Exchequer,  S^c. — Establishment  of  the  Common  Law— its  Effect  in 
fixing  the  Constitutions-Remarks  on  the  Limitation  of  Aristocratical  Privileges  in 
England. 

CHAP.  It  is  deemed  by  William  of  Malmsbury  an  extraordinary  work  of 

^^^'-    providence,  that  the  Enghsh  should  have  given  up  all  for  lost  after 

v-^w  the  battle  of  Hastings,  where  only  a  small  though  brave  army  liad 

^const"  perished.*     It  was  indeed  the  conquest  of  a  great  kingdom  by  the 

•f*En°Snd  pri°^^^  ^^  ^  single  province,  an  event  not  easily  parallelled,  where 

by  wiuiam.  ^^  vauquishcd  were  little,  if  at  all,  less  coiurageous  than  their 

enemies,  and  where  no  domestic  factions  exposed  the  country  to  an 

invader.     Yet  WilUam  was   so   advantageously   situated,  that  his 

success  seems  neither  imaccountable  nor  any  matter  of  discredit  to 

the  English  nation.    The  heir  of  the  house  of  Cerdic  had  been 

-  ^Malmsb.  p.5S.    And  Henry  of  Hiuiting-  verat.    Gen^  nftmque  NonmuiDorum  aqierse 

4oD  says  emphatically ;  Milksimo  et  sexage^  et  calUdae  tradtdit  eos  ad  externiinaiKkiiB. 

wo  sexto  anno  grati$e,  perfecit  dominator  p.  210. 
Deus  de  gje^nte  Apglorum  quod  diu  cogita- 
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already  set  aside  at  the  election  of  Harold ;  and  his  youth,  joined  to  CH  AP. 
a  mediocrity  of  undo'standing  which  excited  neither  esteem  nor  p.^!.j, 
fear,*  gave  no  encouragement  to  the  scheme  of  placing,  him  upon  ^"^^-^^ 
the  throne  in  those  momoits  of  imminent  peril  which  followed  the  conct. 
battle  of  Hastings.     England  was  peculiarly  destitute  of  great  men. 
The  weak  reigns  of  Ethelred  and  Edward  had  rendered  the  govern- 
ment a  mere  oUgandiy,  and  reduced  the  nobility  into  the  siate  of 
retainers  to  a  few  leading  houses,  the  representatives,  of  which  were 
6very  way  imeqnal  to  meet  such  an  enemy  as  the  duke  o^.Nor-» 
mandy.     If  indeed  the  concurrent  testimony  of  historians  does- not 
exaggerate  his  forces,  it  may  be  doubted  whether  Ebgland  possessed 
military  resources  sufficient  to  have  resisted  so  numerous  and  wdl- 
appointed  an  army.  

This  forlorn  state  of  the  country  induced,  if  it  did  not  justify  the 
measure  of  tendering  the  crown  to  William,  which  he  had  a  pretext 
of  title  to  claim,  arising  from  the  intentions,  perhaps  the  promise^ 
perhaps  even  the  testament  of  Edward,  which  had  more  wa^t  in 
those  times  than  it  deserved,  and  was  at  least  better  than  the  naked 
title  of  conquest.  And  this  supported  by  an  oath  exactly  similar  to 
that  taken  by  the  Anglo-Saxon  kings,  and  by  the  assent  of  the 
multitude,  English  as  well  as  Normans,  on  the  day  of  his  coronation, 
gave  as  much  appearance  of  a  regular  succession,  as  the  circum-» 
stances  of  the  times  would  permit.  Those  who  yielded  to  such  cir* 
cumstances  could  not  foresee,  and  were  unwilling  to  anticipate,  the 
bitterness  of  that  servitude  which  William  and  his  Norman  foUowera 
were  to  bring  upon  their  country. 

The  commencement  of  his  administration  was  tolerably  equitaUe.  nucondiu^ 
Hiough  many  confiscations  took   place,  in   order  to  gratify  the  dlra?e.°**' 
Norman  army,  yet  the  mass  of  property  was  lefi  in  the  hands  of  itit 
former    possessors.      Offices  of  high   trust    were   bestowed   upon 

*  E^ar^  after  one  or  two  ineffectual  at-  courage.    He  became  the  intinrate  friend  of 

tempts  to  recover  the  kingdom,  vras  treated  Robert  duke  of  N<?rtnandj,  whose  fortunes, 

by  William  with  a  kmdness  which  could  as  well  as  character,  much  resembled  hi» 

only  have  proceeded  from  contempt  of  his  own. 
understanding;  for  he*  was  Bot  veanthig  in 
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CHAP.  Englishmen;    even  upon  those  whose  family  renown  might  have 
^''^"    raised  the  most  aspiring  thoughts  *     But  partly  through  the  inso- 

'^-"^v-w/   lence  and  injustice  of  William's  Norman  vassals,  partly  through  the 
const"  suspiciousness  natural  to  a  man  conscious  of  having  overturned  the 

It  becomes  natloual   government,  his  yoke   soon   became   more   heavy.     The 

nicai.  English  were  oppressed ;  they  rebelled,  were  subdued  and  oppressed 
again. ^  All  their  risings  were  without  concert,  and  desperate;  they 
wanted  men  fit  to  head  them,  and  fortresses  to  sustain  their 
revolt-f-  After  a  very  few  years,  they  sank  in  despair,  and  yielded 
for  a  century  to  the  indignities  of  a  comparatively  small  body  of 
strangers  without  a  single  tumult.  So  possible  is  it  for  a  nation  to 
be  kept  in  permanent  servitude,  even  without  losing  its  reputation 
for  individual  courage,  or  its  desire  of  freedom  ! 

The  tyranny  of  William  displayed  less  of  passion  or  insolence 
than  of  that  indifference  about  human  suffering,  which  distinguishes 
a  cold  and  far-sighted  statesman.  Impressed  by  the  frequent  risings 
of  the  English  at  the  commencement  of  his  reign,  and  by  the  recol- 
lection, as  one  historian  observes,  that  the  mild  government  of 
Canute  had  only  ended  in  the  expulsion  of  the  Danish  line,:]:  he 
formed  the  scheme  of  rivetting  such  fetters  upon  the  conquered  na- 
tion, that  all  resistance  should  become  impracticable.  Those  who 
had  obtained  honourable  offices  were  successively  deprived  of  them; 
even  the  bishops  and  abbots  of  English  birth  were  deposed  ;§  a 
stretch  of  power  very  singular  in  that  age,  and  which  marks  how 
much  the  great  talents  of  William  made  him  feared  by  the  church/ 

♦  Ordericus  VitaJis,  p.  520.  (in  Du  Chesne,  unless  they  could  prove  the  person  murdered 

Hist.  Norm.  Script.)  to  be  aoj  Englishman.    This  was  tried  by  an 

t  Ordericus  notices  the  want  of  castles  in  inmiesty  upon  what  was  called  a  presentment 

England,  as  one  reason  why  rebellions  were  of  JSnglishry.     But  from  the  reign  of  Henry 

easily  quelled,  p.  51 1.     Failing  in  their  at-  II.,  the  two  nations  having  been  very  much 

tempts  at  a  generous  resistance,  the  English  intermingled,  this  inquiry,  as  we  learn  from 

endeavoured  to  get  rid  of  their  enemies  by  the  Dialogue  de  Scaccario,  p.  26.  ceased, 

assassination,  to  which  many  Normans  be-  and  in  every  case  of  a  freeman  murdered  by 

dune  victims.    William  therefore  enacted,  persons  unknovm,  the  hundred  was  fined, 

that  IP  every  case  of  mtirder,  which  strictly  See  however  Bracton,  1.  iii.  c.  15. 
meant  the  killing  of  any  one  b^  an  unknown         t  Mahosbiiry,  p.  104. 
hand,  the  hundred  should  be  liable  in  a  fine,         \  Hoveden,  p.  453« 
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ia  the  moment  of  her  highest  pretensions,  for  Gregory  VII.  was  in  CHAP, 
the?  papal  chair.     Morcar,  one  of  the  most  illustrious  English,  suf-    ^^**- 

o  '  PART  II. 

fered  perpetual  unprisonment  Waltheoff,  a  man  of  equally  con-  v--v-^ 
spicuous  birth,  lost  his  head  upon  a  scaffold  by  a  very  harsh  if  not  ^n^? 
iniquitous  sentence.  It  was  so  rare  in  those  times  to  inflict  judi- 
cially any  capital  punishment  upon  persons  of  such  rank,  that  his 
death  seems  to  have  produced  more  indignation  and  despair  in 
Engls^nd.than  any  single  circumstance.  The  name  of  Englishman 
was  turned  into  a  reproach.  None  of  that  race  for  a  hundred 
years  were  raised  to  any  dignity  in  the  state  or  church.*  Their 
language  and  the  characters  in  which  it  was  written  ware  rejected 
.^  barbarous ;  in  all  schools,  children  were  taught  French,  and  the 
laws  were  administered  in  no  other  tongue.-f  It  is  well  known,  that 
this  use  of  French  in  all  legal '  proceedings  lasted  till  the  reign  of 
Edwajrd  IIL 

This  exclusion  of  the  English  from  pohtical  privileges  was  accom-  concsca- 
panied  witii  such  a  confiscation  of  property  as  never  perhaps  has  ^^^ 
propeeded  from  any  government,  not  avowedly  founding  it$  title 
upon  jhe  sword.  In  twenty  yeari^  from  the  accession  of  William, 
almost  the  whole  soil  of  England  had  been  divided  among 
foreigners.  Of  jhe  native  proprietors  many  had  perished  in  die 
scenes  of  rapine  and  tyranny  which  attended  this  convulsion  ;  many 
were  fallen  into  the  utmost  poverty ;  and  not  a  few,  certainly,  still 
hdd  their  lands  as  vassals  of  Norman  lords.  Sev^al  EngHsh 
nobles,  desperate  of  the  fortunes  of  their  country,  sought  refuge  in 
the  court  of  Constantinople,  and  approved  their  valour  in  the  wars 

*  Becket  is  said  to  have  been  the  first  multo  minus habilesalienig6naedeqaftcuiii|iie 

Englishman  who  reached  any  considerable  alii  natione,  quse  sub  ccalo  est,  extitissea^ 

dignity.    Lord  Lyttleton's  Hist  of  Henry  II,  gratanter  assumerentur.  Ipsumetiamidioma 

vol.  ii.  p.  22.    And  Eadmer  declares,  that  tantum  abhorrebant,  quod  leges  terrse,  sta* 

Henry  I.  would  not  place  a  single  English-  tutaque  Anglicorum  regum  ^gu&  GalUci 

man  at  the  head  of  a  monastery.    Si  Anglus  tractarentur ;  et  pueris  etiam  in  scholia  prin- 

erat,  nulla  virtus,  ut  honore  aliquo  dignus  cipia  literarum  grammatica  Gallic^,  ac  noa 

judicaretur,  eum  poterat  adjuvare.  p.  110.  Anglic^  traderentur ;  modus  etiam  scribendi 

t  Ingulfus,  p.  0 1 .   Tantum  tunc  Anglicos  Anglicus  omitteretur,  et  modus  Gralliqus  to 

abominati   sunt^   ut   quantocunque   merito  chartis,  et  in  libris  omnibus  admitteretur. 
pollerent,  de  dignitatibus  repellebantur ;  et  , 

VOL.  !!•  y 


pcrty. 
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CHAP,  of  Alexius  against  another  Norman  conqueror  scarcely  less  cele- 
«yi        brated  than  their  own,  Robert  Guiscard.     Under  the  name  of  Va- 

PART  IL  .  '  ,        ^ 

^"^N^^  rangians,  those  true  and  faithful  supporters  of  the  l^yzantine  empire 
CONST,   preserved  to  its  dissolution  their  ancient  Saxon  idiom.* 

The  extent  of  this  spoHation  of  property  is  not  to  be  gathered 
merely  from  historians,  whose  language  might  be  accused  of  vague- 
ness and  amplification.  In  the  great  national  survey  of  Domesday 
Book,  we  have  an  indisputable  record  of  this  vast  territorial  revolu- 
tion during  the  reign  of  the  Conqueror.  I  am  indeed  surprized 
at  Brady's  position,  that  the  English  had  suflbred  an  indiscriminate 
deprivation  of  their  lands.  Undoubtedly,  there  were  a  few  left  in 
almost  every  county,  who  still  enjoyed  the  estates  which  they  held 
under  Edward  the  Confessor,  free  from  any  superiority  but  that  of 
the  crown,  and  were  denominated,  as  in  former  times,  the  king's 
thanes.-f-  Cospatric,  son  perhaps  of  one  of  that  name  who  had 
possessed  the  earldom  of  Northumberland,  held  forty-one  manors  in 
Yorkshire,  though  many  of  them  are  stated  in  Domesday  to  be 
waste.  Inferior  freeholders  were  probably  much  less  disturbed  in 
their  estates  than  the  higher  class.  Though  few  of  English  birth 
continued  to  enjoy  intire  manors,  even  by  a  mesne  tenure,  it  is  rea- 
sonable to  suppose  that  the  greater  part  of  those  who  appear,  under 
various  denominations,  to  have  possessed  small  freeholds  and 
parcels  of  manors,  w  ere  no  other  than  the  original  natives. 
Derastation      Bcsidcs  thc  scveritics   exercised  upon  the   English  after  every 

ofYorkshirc  .  .  .  ^   •ui'-'ii*  >  •  i  -n 

and  New     msurrcctiou,  two  mstances  ot  AVilliams  unsparmg  cruelty  are  well 


Forest. 


*  Gibbon,  vol.  x.   p.  223.     No  writer,  But  notwithstanding   the  difficulty  of  dis- 

cxcept  perhaps  the  Saxon  Clironicler,  is  so  proving  these  gratuitous  suppositions,  it  is 

full  of  William's  tyranny  as  Ordericus  Vi-  pretty    certain,   that   many  of  the    English 

talis.  See  particularly  pp.  r>07.. 5 12. 5 14. 521.  proprietoii*    in  Domesday  could   not   have 

523.  in  DuChesnc,  Hist.  Norm.  Script.  Or-  been  of  this  description.     See  p.  99.   153. 

dericus  was  an  Englishman,  but  passed  at  218,219.  and 'other  places.     The  question 

ten  years  old,  A.  D.  1084,  into  Normandy,  however  was  not  worth  a  battle,  though  it 

where  he  became  professed  in  the  monastery  makes  a  figure  in  the  controversy  of  Nor- 

of  Eu.  ibid.  p.  924.  manstind  Anti-Normans,  between  Dugdale 

t  Brady,  who«e  unfairness  always  keeps  and  Brady  on  the  one  side,  and  Tyrrell,  Pe- 

pace  with  his  abilit)',  pretends  that  all  these  tyt  and  Atwood  on  the  other, 
were  meniarofiicers  of  the  king's  household. 
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known,  the  devastation  of  Yorkshire  and  of  the  New  Forest.   In  the  CHAP, 
former,  which  had  the  tyrant's  plea,  necessity,  for  its  pretext,  an    ^^^^' 
invasion  being  threatened  from  Denmark,  the  whole  country  be-  ^-*v-^ 
tween  the  Tyne  and  the  Humber  was  laid  so  desolate,  that  for  nine  ^n^ 
years  afterwards  there  was  not  an  inhabited  village,  and  hardly  an 
inhabitant  left ;  the  wasting  of  this  district  having  been  followed  by 
a  famine,  which  swept  away  the  whole  population.*     That  of  the 
New  Forest,  though  undoubtedly  less  calamitous  in  its  effects,  seems 
even  more  monstrous,  from  the  frivolousness  of  the  cause.f-     He 
afforested  several  other  tracts.     And  these  favourite  demesnes^  of  the 
Nonnan  kings  were  protected  by  a  system  of  iniquitous  and  cruel 
regulations,  called  the  Forest  Laws,  which  it  became  afterwards  a 
gr^at  object  with  the  assertors  of  liberty  to  correct.     The  penalty 
for  killing  a  stag  or  a  boar  was  loss  of  eyes :  for  WilUam  loved  the 
great  game,  says  the  Saxon  Chronicle,  as  if  he  had  been  their 

father.J 

A  still  more  general  proof  of  the  ruinous  oppression  of  Wilham  Proofs  of 
the  Conqueror  may  be  deduced  from  the  comparative  condition  of  t^n  from 
the  English  towns  in  the  reign  of  Edward  the  Confessor,  and  at  the  i^"^- 
compilation  of  Domesday.     At  the  former  epoch  there  were  in 
York  1607  inhabited  houses,  at  the  latter  967 ;  at  the  former  there 
were  in  Oxford  721,  at  the  latter  243 ;  of  172  houses  in  Dorchester, 
100  were  destroyed ;  of  243  in  Derby  103  ;  of  487  in  Chester,  205. 
Scune  other  towns  had  suffered  less,  but  scarcely  any  one  fails  to  ex- 
hibit marks  of  a  decayed  population.     As  to  the  relative  numbers 
of  the  peasantry  and  value  of  lands  at  these  two  periods,  it  would 
not  be  easy  to  assert  any  thing  without  a  laborious  examination  of 
Domesday  Book. 

The  demesne  lands  of  the  crown,  extensive  and  scattered  over  Domaintof 
every  county,  were  abundantly  sufficient  to  support  its  dignity  and 

*  Malrosbury^  p.  103.   Hoveden,  p. 45 K         f  Malmsbury, p.  111. 
Oitleric.  Vitalis^  p.  514.    The  desolatiou  of         j;  Chroii.  Saxon^  p.  191. 
Yorkslure  continued  in  Malmsbury's  time^ 
sixtj  or  seventy  years  afterwards;    nudum 
omnium  solum  usque  ad  hoc  etiam  temp  us. 

Y  2 


15*4  HISTORY  AND  GOVERNMENTS  OF  EUROPE 

CHAP,  magnificence;*  and  William,  far  from  wasting  this  revenue  by  pro- 

PART  n. 


digal  grants,  took  care  to  let  them  at  the  highest  rate  to  farm,  little 


^■^^^^^^  caring  how  much  the  cultivators  were  racked  by  his  tcnanlsH*     Yet 
CONST,    his  exactions,  both  feudal,  and  in  the  way  of  tallage  from  his  bur- 
gesses and  the  tenants  of  his  vassals,  were  almost  as  violent  as  his 
confiscations.     No  source  of  income  was  neglected  by  him,  or  in- 
deed  by  his  successors,  however  trifling,  unjust  or  unreasonablo. 
Ricbctof     His  revenvtes,  if  we  could  trust  Ordericus  Vitalis,  amounted  to  £1060 

the  Conque- 

•***•  a  day.     This,  in  mere  weight  of  silver,  would  be  equal  to  nearly 

-£1,200,000  a  year  at  present.  But  the  arithmetical  statements  of 
these  writers  are  not  implicitiy  to  be  relied  upon.  He  left  at  his 
death  a  treasure  of  ^"60,000  which,  in  conformity  to  his  dying 
request,  his  successor  distributed  among  the  church  and  pooi;  of 
the  kingdom,  as  a  feeble  expiation  of  the  crimes  by  which  it  had 
been  accumulated  ;:J;  an  act  of  disinterestedness,  which  seems  to  prove 
that  Rufus,  amidst  all  his  vices,  was  not  destitute  of  better  feelings 
than  historians  have  ascribed  to  him.  It  might  appear  that  William 
had  httle  use  for  his  extorted  wealth.  By  the  feudal  constitution, 
as  established  during  his  reign,  he  commanded  the  service  of  a  vast 
army  at  its  own  expense  either  for  domestic  or  continental  warfare* 
ffwrnerce.  But  this  was  not  suflficicnt  for  his  purpose :  like  other  tyrants,  he  put 
nmry  uoopi.  gj^^^^j,  jj,^g|.  '^  merceuary  obedience.     Some  of  his  predecessors  had 

kept  bodies  of  Danish  troops  in  pay  ;  partly  to  be  secure  against 
their  hostility,  partly  from  the  convenience  of  a  regular  army,  and 
the  love  which  princes  bear  to  it.  But  William  carried  this  to  a 
much  greater  length.  He  had  always  stipendiary  soldiers  at  his 
command.  Indeed  his  amiy  at  the  conquest  could  not  have  beeu 
swelled  to  such  numbers  by  any  other  means.  They  were  drawn, 
by  the  allurement  of  high  j^ay,  not  from  France  and  Britany  alone, 
but  Flanders,  Germany,  and  even  Spain.     When  Canute  of  Den- 

*  They  consisted  of  1422  manors.    Lyt-  mouth  on  his  death-bed.  p.  656.    Though 

tleton's  Henry  II.  vol.  ii.  p.  £88.  this  may  be  his  invention,  yet.  foots,  seem  to 

t  Chron.  Saxoq.  p.  188.  shew  the  compunctions  of  the  tyrant's  cou- 

:(  Huntingdon^p.  371.    Ordericus  Vitalis  science, 
puts  a  long  penitential  speech  mto  William's 
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mark  threatened  an  invasion  in  1085,  William,  too  conscious  of  his  CHAP, 
own  tyranny  to  use  the  arms  of  his  English  subjects,  collected  a     ^^'^• 
mercenary  force  so  vast,  that  men  wondered,  says  the  Saxon  Chro-  wv«^* 
nicler,  how  the  country  could  maintain  it.     This  he  quartered  upon  ^JS^r" 
the  peoj^e,  according  to  the  proportion  of  their  estates,* 

AVhatever  may  be  thought  of  the  Anglo-Saxon  tenures,  it  is  cer-  f«kui  t^s- 
lain,  that  those  of  the  feudal  system  were  thoroughly  estabhshed  in  £h^* 
England  under  the  conqueror.  It  has  been  observed,  in  another 
part  of  this  work,  that  the  rights,  or  feudal  incidents,  of  wardship 
and  marriage  were  nearly  pecuhar  to  England  and  Normandy. 
They  certainly  did  not  exist  in  the  former  before  the  conquest ;  but 
whether  they  were  ancient  customs  of  the  latter  cannot  be  ascer* 
taiiied,  unless  we  had  more  incontestable  records  of  its  early  juris^ 
prudence.  For  the  Great  Customary  of  Normandy  is  a  compila^ 
tion  as  late  as  the  reign  of  Richard  Coeur  de  Lion,  when  the  laws  of 
England  might  have  passed  into  a  country  so  long  and  intimately 
connected  with  it.  However,  it  seems  that  the  seizure  of  the  lands 
in  wardship,  the  selling  of  the  heiress  in  marriage,  were  originally 
deemed  rather  acts  of  violence  than  conformable  to  law.  For 
Henry  I.^s  charter  expressly  promises,  that  the  mother  or  next  of 
kin  shall  have  the  custody  of  the  lands  as  well  as  person  of  the 
heir.-f*  And  as  the  charter  of  Henry  II.  refers  to  and  confirms  that 
of  his  grandfather,  it  seems  to  follow,  that  what  is  called  guardian- 
ship in  chivalry  had  not  yet  been  established.  However,  it  is  not 
till  the  assise  of  Clarendon,  confirmed  at  Northampton  in  1176,{; 
that  the  custody  of  the  heir  is  clearly  reserved  to  the  lord.  With 
respect  to  the  right  of  consenting  to  the  marriage  of  a  female  vassal, 
it  seems  to  have  been,  as  I  have  elsewhere  observed,  pretty  general 
in  feudal  tenures.  But  the  sale  of  her  person  in  marriage,  or  the  . 
exaction  of  a  sum  of  money  in  Jieu  of  this  scandalous  tyranny,  was 

*  Chroa.  Saxon,  p.  185.    Ingulfus^  p.  79*  similiter  se  contineant  erg4  filiot  vel  £lia8 

f  Terrtt   et  liberorum  custos  erit   sive  vel  uxores  hominum  meoruuVi  Leges  Angl^ 

nxor,  sive  alius  propin^uorum^  qui  Justus  SaxonicsSy  p.  ^4. 

esse  debebil  ^  et  pMecipio  nt  baroues  mei  |  Leges  Anglo-SaxonicSy  p.  330* 
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CHAP,  only  the  law  of  England,  and  was  not  perhaps  fully  authorized  as 
^*"-     such  till  the  statute  of  Merton  in  1236. 

PART  II.  , 

^^--v-^  One  innovation  made  by  William  upon  the  feudal  law  is  very  de- 
coNST.  serving  of  attention.  By  the  leading  principle  of  feuds,  an  oath  of 
fealty  was  due  from  the  vassal  to  the  lord  of  whom  he  immediately 
held  his  land,  and  to  no  other.  The  king  of  France,  long  after  this 
period,  had  no  feudal  and  scarcely  any  royal  authority  over  the 
tenants  of  his  own  vassals.  But  William  received  at  Salisbury,  in 
1085,  the  fealty  of  all  landholders  in  England,  both  those  who  held 
in  chief,  and  their  tenants  ;**  thus  breaking  in  upon  the  feudal  com- 
pact in  its  most  essential  attribute,  the  exclusive  dependence  of  a 
vassal  upon  his  lord.  And  this  may  be  reckoned  among  the  several 
causes,  which  prevented  the  continental  notions  of  independence 
upon  the  crown  from  ever  taking  root  among  the  English  aristo- 
cracy. 
Prcserva-         Thc  bcst  mcasurc  of  William  was  the  establishment  of  public 

tion  of  pub-  -"^ 

lie  peace,  peacc.  Hc  permitted  no  rapine  but  his  own.  The  feuds  of  private 
revenge,  the  lawlessness  of  robbery,  were  repressed.  A  girl  loaded 
with  gold,  if  we  believe  contemporary  writers,  might  have  passed 
safely  through  the  kingdom.^  But  this  was  the  tranquillity  of  an 
imperious  and  vigilant  despotism,  the  degree  of  which  may  be 
measured  by  these  effects,  in  which  no  improvement  of  civilization 
had  any  share.  There  is  assuredly  nothing  to  wonder  at  in  the  de- 
testation with  which  the  English  long  regarded  the  memory  of  this 
tyrant.^  Some  advantages  undoubtedly,  in  the  course  of  human 
aflfairs,  eventually  sprang  from  the  Norman  conquest.  The  invaders, 
though  without  perhaps  any  intrinsic  superiority  in  social  virtues 
over  the  native  English,  degraded  and  barbarous  as  these  are  repre- 
sented to  us,  had  at  least  that  exterior  polish  of  courteous  and  chi- 

*  Chron.  Saxon,  p.  187.  every  man's  complaint,  but  failed  on  account 

+  Id.  p.  190.     Matt.  Paris,  p.  10.     I  will  of  his  advanced  age.  p.  320.     This  was  in 

not  omit  one  other  circumstance,  apparently  the  early  part  of  his  reign,  before  the  reluc- 

praiseworthy,  which  Ordericus  mentions  of  tance  of  the  English  to  submit  had  exaspe- 

William,  that  he  tried  to  learn  English,  in  rated  his  disposition, 

order  to   render  justice  by  understanding  f  W.  Malaisb.  Praef.  ad  I.  iii. 
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valric  manners,  and  that  taste  for  refinement  and   magnificence,  CHAP. 


which  serve  to  elevate  a  people  from  mere  savasje  rudeness.     Their 

^      *  o  PART  ir. 


VIII. 

buildings,  sacred  as  well  as  domestic,  became  more  substantial  and 
elegant  The  learning  of  the  clergy,  the  only  class  to  whom  that  ^const? 
word  could  at  all  be  applicable,  became  infinitely  more  respectable 
in  a  short  time  after  the  conquest.  And  though  this  may  by  some 
be  ascribed  to  the  general  improvements  of  Europe  in  that  point 
during  the  twelfth  century,  yet  I  think  it  was  partly  owing  to  the 
more  free  intercourse  with  France  and  the  closer  dependence  upon 
Rome  which  that  revolution  produced.  This  circumstance  was, 
however,  of  no  great  moment  to  the  English  of  those  times,  whose 
happiness  could  hardly  be  affected  by  the  theological  reputation  of 
Lanfranc  and  Anselm.  Perhaps  the  chief  benefit  which  the  natives 
of  that  generation  derived  from  the  government  of  William  and  his 
successors,  next  to  that  of  a  more  vigilant  police,  was  the  security 
they  found  ftom  invasion  on  the  side  of  Denmark  and  Norway, 
The  high  reputation  of  the  Conqueror  and  his  sons,  with  the  regular 
organization  of  a  feudal  militia,  deterred  those  predatory  armies, 
which  had  brought  such  repeated  calamity  on  England  in  former 
times. 

The  system  of  feudal  policy,  though  derived  to  England  from  a  Difference 
French  source,  bore  a  very  different  appearance  in  the  two  countries,  fcudd^  * 
France,  for  about  two  centuries  after  the  house  of  Capet  had  usurped  ia?d  wd  ^" 
the  throne  of  Charlemagne's  posterity,  could  hardly  be  deemed  a 
regular  confederacy,  much  less  an  entire  monarchy.     But  in  Eng- 
land a  govemm^it,  feudal  indeed  in  its  form,  but  arbitrary  in  its 
exercise,  not  only  maintained  subordination,  but  almost  extinguished 
liberty.     Several  causes  seem  to  have  conspired  towards  this  radical 
difference.     In  the  first  place  a  kingdom,  comparatively  small,  is 
much  more  easily  kept  under  controul  than  one  of  vast  extent.   And 
the  fiefs  of  Anglo-Norman  barons  after  the  conquest  were  far  less 
considerable,  even  relatively  to  the  size  of  the  two  countries,  than 
those  of  France.     The  earl  of  Chester  held,  indeed,  almost  all  that 
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CHAP,  county  ;♦  the  earl  of  Shrewsbury  nearly  the  whole  of  Salop.     But 
PARTI     *^^^^  domains  bore  no  comparison  with  the  dukedom  of  Guienne,  or 
^■^^'-^   the  county  of  Toulouse.      In  general,  the  lordships  of  William's 
CONST,    barons,  whether  this  were  owing  to  policy  or  accident,  were  exceed- 
ingly dispersed.     Robert,  earl  of  Moreton,  for  example,  the  most 
richly  endowed  of  his  followers,  enjoyed  248  manors  in  Cornwall, 
54  in  Sussex,  196  in  Yorkshire,  99  in  Northamptonshire,  besides 
many  in  other  counties.-j^     Estates  so  disjoined,  however  immense 
in  their  aggregate,  were  ill  calculated  for  supporting  a  rebellion. 
It  is  observed  by  Madox,  that  the  knights'  fees  of  almost  every 
barony  were  scattered  over  various  counties. 

In  the  next  place,  these  baronial  fiefs  were  held  under  an  actual 
derivation  from  the  crown.  The  great  vassals  of  France  had  usurped 
their  dominions  before  the  accession  of  Hugh  Capet,  and  barely 
submitted  to  his  nominal  sovereignty.  They  never  intended  to  yield 
the  feudal  tributes  of  rehef  and  aid,  nor  did  some  of  them  even 
acknowledge  the  supremacy  of  his  royal  jurisdiction.  But  the  Con- 
queror and  his  successors  imposed  what  conditions  they  would  upon 
a  set  of  barons  who  owed  all  to  their  grants ;  and  as  mankind's 
notions  of  right  are  generally  founded  upon  prescription,  these  peers 
grew  accustomed  to  endure  many  burthens,  reluctantly  indeed,  but 
without  that  feeling  of  injury  which  would  have  resisted  an  attempt 
to  impose  them  upon  the  vassals  of  the  French  crown.  For  the 
same  reasons,  the  barons  of  England  were  regularly  summoned  to 
the  great  council,  and  by  their  attendance  in  it,  and  concurrence  in 
the  measures  which  were  there  resolved  upon,  a  compactness  and 
unity  of  interest  was  given  to  the  monarchy  which  was  entirely 

*  This  was,  upon  the  whole,  more  like  a  acquired  all  the  country  between  the  Mersey 

freat  French  fief  than  any  English  earldom,  and  Ribble.     Several  eminent  men  inherited 

lugh  de  Abrincis,  nephew  of  William  1.,  this  earldom ;   but  upon  the  death  of  the 

had  barons  of  his  own,  one  of  whom  held  most  distinguished,  Kanulf,  in  1 232,  ;it  fell 

forty-six  and  another  thirty  manors.     Ches-  into  a  female  line,  and  soon  escheated  to  the 

ter  was  first  called  a  county-palatine  under  crown.     Dugdale's  Baronage,  p.  45.     Lyt- 

Henry  II.;  but  it  previously  possessed  all  tletou's  Henry  II.,  vol.  ii.  p.  218. 

regalian  rights  of  jurisdiction.     After  the  f  Dugdale's  Baronage,  p.  25. 
forfeitures  of  the  house  of  Montgomery,  it 
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wanting  in  that  of  France.     But  above  all,  the  paramount  authority  CHAP, 
of  the  king's  court,  and  those  excellent  Saxon  tribunals  of  the  county  pTJi  * 
and  hundred,  kept  within  very  narrow  limits  that  great  support  of  ^-^n*-"*^ 
the  feudal  aristocracy,  the  right  of  territorial  jurisdiction.     Except  ^jtstv 
in  the  counties  palatine,  the  feudal  courts  possessed  a  very  trifling 
degree  of  jurisdiction  over  civil,  and  not  a  very  extensive  one  over 
criminal  causes. 

We  may  add  to  the  circumstances  that  rendered  the  crown  power-  H«twd  of 
fill  during  the  first  century  after  the  conquest,  an  extreme  antipathy  Nornumt. 
of  the  native  English  towards  their  invaders.  Both  William  Rufus 
and  Henry  I.  inade  use  of  the  former  to  strengthen  themselves 
against  the  attempts  of  their  brother  Robert ;  though  they  forgot 
their  promises  to  the  English  after  attaining  their  object.^  A  fact, 
mentioned  by  Ordericus  Vitalis,  illustrates  the  advantage  which  the 
government  found  in  this  national  animosity.  During  the  siege  of 
Bridgenorth,  a  town  belonging  to  Robert  de  Belesme^  one  of  the 
most  turbulent  and  powerful  of  the  Norman  barons,  by  Henry  I.  in 
1 103,  the  rest  of  the  nobility  deliberated  together,  and  came  to  the 
conclusion^  that  if  the  king  could  expel  so  distinguished  a  subject, 
he  would  be  able  to  treat  them  all  as  his  servants.  They  endea^ 
voured  therefore  to  bring  about  a  treaty ;  but  the  English  part  of 
Henry's  army,  hating  Robert  de  Belesme  as  a  Norman,  urged  the 
king  to  proceed  with  the  siege ;  which  he  did,  and  took  the  castle.-f* 

Unrestrained,  therefore,  comparatively  speaking,  by  the  aristo- Tjrmnjof 
cratic  principles  which  influenced  other  feudal  countries,  the  admi-  g»wn«cot 
nistration  acquired  a  tone  of  rigour  and  arbitrariness  under  William 
^e  Conqueror,  which,  though  sometimes  perhaps  a  little  mitigated, 
did  not  cease  during  a  century  and  a  half.  For  the  first  three  reigns 
we  must  have  recourse  to  historians ;  whose  language,  though  vague, 
and  perhaps  exaggerated,  is  too  uniform  and  impressive  to  leave  a 
doubt  of  the  tyrannical  character  of  the  government    The  into- 


*  W.  Malmriiury,  p.  190.  et  156.    R.        f  Du  Chetne,  Script.  Norman,  p.  807* 
Hoveden,  p.  461.  Cbron.  Saxon,  p.  194. 

VOL.  II.  z 
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CHAP,  lerable  exactions  of  tribute,  the  rapine  of  purveyance,  the  iniquity 
PARTiL  ^^  r^J^  courts^  are  continually  in  their  mouths.     "  God  sees  the 
^-N-^  wretched  people,''  says  the  Saxon  Chronicler,  "  most  unjustly  op- 
ccwct!^  pressed;  first  they  are  despoiled  of  their  possessions,  then  butchered. 
This  was  a  grievous  year.  (1124.)     Whoever  had  any  property,  lost 
it  by  heavy  taxes  and  unjust  decrees.'**^     The  same  ancient  chronicle, 
which  appears  to  have  been  continued  from  time  to  time  in  the 
abbey  of  Peterborough,  frequently  utters  similar  notes  of  lamenta- 
tion. 
it.exic         From  the  reign  of  Stephen,  the  miseries  of  which  are  not  to  my 
immediate  purpose,  so  far  as  they  proceeded  from  anarchy  and  intes- 
tine war,*f  we  are  able  to  trace  the  character  of  government  by  exist- 
ing records. J     These,  digested  by  the  industrious  Madox  into  liis 
History  of  the  Exchequer,  give  us  far  more  insight  into  the  spirit  of 
the  constitution,  if  we  may  use  such  a  word,  than  all  our  monkish 
chronicles.     It  was  not  a  sanguinary  despotism.     Henry  II.  was  a 
prince  of  remarkable  clemency  ;  and  none  of  the  Conqueror's  suc- 
cessors were  as  grossly  tyrannical  as  himself.     But  the  system  of 
rapacious  extortion  from  their  subjects  prevailed  to  a  degree  which 
we  should  rather  expect  to  find  among  eastern  slaves,  than  that 
high-spirited  race  of  Normandy,  whose  renown  then  filled  Europe 
and  Asia.     The  right  of  wardship  was  abused  by  selhng  the  heir 
and  his  land  to  the  highest  bidder.     That  of  marriage  was  carried 

♦  Chron.  Saxon,  p.  2^.      Non   facile  in  cultivation.     Never  did  tlie  country  suffer 

potest  narrari  miseria,  says  Roger  de  Hove-  greater  evils.     If  two  or  three  men  were 

den,  quam  sustinuit  illo  tempore,  [circ.  ann.  seen  riding  up  to  a  town,  all  its  inhabitants 

DOS.]  terra  Anglonim  propter  regi'as  exac-  left  it,  taking  them  for  plunderers.     And  this 

tiones.  p.  470.  lasted,  growing  worse  and  worse,  throughout 

t  The  following  simple  picture  of  that  Stephen's  reign.  Men  said  openly,  that 
reign  from  the  Saxon  Chronicle  may  be  Christ  and  his  saints  were  asleep."  p.  239. 
worth  inserting.  "  The  nobles  and  bishops  J  The  earliest  record  in  the  Pipe-office 
built  castles,  and  filled  them  with  devilish  is  that  which  Madox,  in  conformity  to  the 
and  wicked  men,  and  oppressed  the  people,  usage  of  others,  cites  by  the  name  of  Mag- 
cruelly  torturing  men  for  their  money,  num  Rotulum  quinto  Stephani.  But,  in  a 
They  imposed  taxes  upon  towns,  and  when  particular  dissertation  subjoined  to  his  His- 
they  had  exhausted  them  of  every  thing,  set  tory  of  the  Exchequer,  he  inclines,  though 
them  on  fire.  You  might  travel  a  day,  and  not  not  decisive^,  to  refer  tfai»  record  to  me 
find  one  man  living  in  a  town,  nor  any  land  reign  of  Henry  L 
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to  a  stiU  grosser  excess.     The  kings  of  France  indeed  claimed  the  CHAP. 

PART  n. 


prerogative  of  forbidding  the  marriage  of  their  vassals'  daughters  to 


such  persons  as  they  thought  unfriendly  or  dangerous  to  themselves; 
but  I  am  not  aware  that  they  ever  compelled  them  to  marry,  much  const. 
less  that  they  turned  this  attribute  of  sovereignty  into  a  means  of 
revenue.  But  in  England,  women,  and  even  men,  simply  as  tenants 
in  chief,  and  not  as  wards,  fined  to  the  crown  for  leave  to  marry 
whom  they  would,  or  not  to  be  compelled  to  marry  any  other.* 
Towns  not  only  fined  for  original  grants  of  franchises,  but  for  re- 
peated confirmatrons.  The  Jews  paid  exorbitant  sums  for  every 
common  right  of  mankind,  for  protection,  for  justice.  In  return, 
they  were  sustained  against  their  Christian  debtors  in  demands  of 
usury,  which  superstition  and  tyranny  rendered  enormous.-f-  Men 
fined  for  the  king's  good  will ;  or  that  he  would  remit  his  anger ;  or 
to  have  his  mediation  with  their  adversaries.  Matty  fines  seem  ai?  it 
were  imposed  in  sport,  if  we  look  to  the  cause;  though  their  extent, 
and  the  solemnity  with  which  they  were  recorded,  prove  the  humour 
to  have  been  differently  relished  by  the  two  parties.  Thus  the 
bishop  of  Winchester  paid  a  ton  of  good  wine  for  not  reminding  theS 
king  (John)  to  give  a  girdle  to  the  countess  of  Albemarle;  and 
Robert  de  Vaux  five  best  palfreys,  that  the  same  kihg  might  hold 
his  peace  about  Henry  Pihel's  wife.  Another  paid  four  marks  foi* 
leave  to  eat  (pro  licentid  comedendi).  But  of  all  the  abuses  which 
deformed  the  An^o-Norman  government,  none  was  so  flagitious  as 
the  sale  of  judicial  redress.  The  king,  we  are  often  told,  is  the 
fountain  of  justice ;  but  in  those  ages,  it  was  one  which  gold  alone 
could  unseal.  Men  fined  to  have  right  done  them ;  to  sue  in  a  cer- 
taia  court ;  to  implead  a  certain  person ;  to  have  restitution  of  land 
which  they  had  recovered  at  law.:|:  From  the  s?ile  of  that  justice 
which  every  citizen  has  a  right  to  demand,  it  was  an  easy  transitioii 
to  withhold  or  deny  it.     Knes  were  received  for  the  king's  kelp 

»  Madozy  c.  10.  t  Id.  c.  1«.  and  13, 

t  Id-  c.  7. 
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CHAP,  against  the  adverse  suitor;  that  is,  for  per\ersion  of  justice,  or  for 
PART  II   ^^^^y*      Sometimes  they  were  paid    by  opposite  parties,  and,  of 
^^^v-^   course,  for  opposite  ends.     These  were  called  counter-fines ;  but  the 
CONST,    money  was,  sometimes,  or  as  Lord  Lyttleton  thinks,  invariably,  re- 
turned to  the  unsuccessful  suitor.* 
General  Among  a  pcoplc  impcrfcctly  civilized,  the  most  outrageous  injus- 

tice towards  individuals  may  pass  without  the  slightest  notice,  while 
in  matters  affecting  the  community,  the  powers  of  government  are 
exceedingly  controuled.  It  becomes  therefore  an  important  ques- 
tion, what  prerogative  these  Norman  kings  were  used  to  exercise  in 
raising  money,  and  in  general  legislation  ?  By  the  prevailing  feudal 
customs,  the  lord  was  entitled  to  demand  a  pecuniary  aid  of  his 
vassals  in  certain  cases.  These  were,  in  England,  to  make  his  eldest 
son  a  knight,  to  marry  his  eldest  daughter,  and  to  ransom  himself 
from  captivity.  Accordingly,  when  such  circumstances  occurred, 
aids  were  levied  by  the  crown  upon  its  tenants,  at  the  rate  of  a  mark 
or  a  pound  for  every  knight's  fee.-f-  These  aids,  being  strictly  due 
in  the  prescribed  cases,  were  taken  without  requiring  the  consent  of 
parliament.  Escuage,  which  was  a  commutation  for  the  personal 
service  of  military  tenants  in  war^  having  rather  the  appearance  of 
an  indulgence,  than  an  imposition,  might  reasonably  be  levied  by 
the  king.ij;  It  was  not  till  the  charter  of  John  that  escuage  became 
a  parliamentary  assessment ;  the  custom  of  commuting  service  hav- 
ing then  grown  general,  and  the  rate  of  commutation  being  variable. 


*  The  most  apposite  instances  of  these  ;(  Fit  interdum^  ut  imminente  ve!  insur- 
ezac^ons  are  well  selected  from  Madox  by  gente  in  regnum  hostium  machinatioDe^  de- 
Hume,  Appendix  II. :  upon  which  account  cemat  rex  de  singulis  feodis  militum  sum- 
I  have  gone  less  into  detail  than  would  mam  aliquam  solvi,  marcam  scilicet,  vel 
otherwise  have  been  necessary.  libram  unam  ;  unde  militibus  stipendia  vel 

i"  The  reasonable  aid  was  fixed  by  the  donativa  succedant.     Mavult  enim  princeps 

statute  of  Westminster  I.,  3  Edw.  I.  c.  36.>  stipendiarios  qudm  domesticos  bdlicis  ex- 

at  twenty  shillings  for  every  knight's  fee,  and  ponere  casibus.     Haec  itaque  ^mma,  quia 

as  much  for  every  £W  value  of  land  held  notnine  scutorum  solvitur,  scutagium  nomi- 

by  socage.     The  aid,  pour  fsiire  fitz  cheva-  natur.     Dialogus  de  Scaccario,   ad  finem. 

lier,  might  be  raised,  when  he  entered  into  Madox,  Hist.  Exchequer,  p.  25.  (edit,  in 

his  fifteenth  vear;  pour  fille  marier,  when  folio.) 
she  reached  the  age  of  seven. 
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None  but  military  tenants  could  be  liable  for  escuage;*  but  the  CHAP. 

VIII. 

PARTn. 


inferior  subjects  of  the  crown  were  oppressed  by  tallages.     The 


demesne  lands  of  the  king  and  all  royal  towns  were  liable  to  tallage; 
an  impo^tion  hx  more  rigorous  and  irregular  than  those  which,  fell  ^c^n^ 
upon  the  gentry.  Tallages  were  continually  raised  upoa  different 
towns  during  all  tlie  Norman  reigns^  without  the  consent  of  parlia- 
ment, which  neither  represented  them,  nor  cared  for  their  interests; 
The  itinerant  justices  in  their  circuit  usually  set  this  tax.  Sometimes 
the  tallage  was  assessed  in  gross  upon  a  town,  and  collected  by  the 
burgesses ;  sometimes  individually  at  the  judgement  of  the  justices. 
There  was  an  appeal  from  an  excessive  assessment  to  .the  barons  of 
the  exchequer.  Inferior  lords  might  tallage  their  own  tenants  and 
demesne  towns,  though  not,  it  seems,  without  the  king's  permission.-^ 
Customs  upon  the  import  and  export  of  merchandize,  of  which  the 
prisage  of  wine,  that  is,  a  right  of  taking  two  casks  out  of  each  vessel, 
seems  the  most  material,  were  immemorially  exacted  by  the  crown. 
There  is  no  appearance  that  these  originated  with  parliament.:}* 
Another  tax,  extending  to  all  the  lands  of  the  kingdom,  was  Bane* 
geld,  the  ship-money  of  those  times.  This  name  had  been  originally 
given  to  the  tax  imposed  under  Ethelred  II.,  in  order  to  raise  a 
tribute  exacted  by  the  Danes.  It  was  afterwards  applied  to  a  per- 
manent contribution  for  the  public  defence  against  the  same  enemies. 
But  after  the  conquest  this  tax  is  said  to  have  been  only  occasionally 
required ;  and  the  latest  instance  on  record  of  its  payment  is  in  tbe^ 
20th  of  Henry  II.  Its  imposition  appears  to  have  been  at  the  king'Si 
discretion  .§ 

The  right  of  general  legislation  was  undoubtedly  placed  in  the  ni^ht  of- 
king,  conjoiiitly  with  his  great  council,||  ori  if  the  expression  be 

*  The  tenant  in  capite  was  entitled  to  be  the  Customs  in  Hargrave*s  Tracts,  vol.  i. 

re-imbursed    what  would    have    been    his  p.  11 6. 

escuage  by  his  vassals  even  if  he  performed  §  Henr.  Huntingdon,  I.  v.  p.  205.    Dia- 

per^onal  service.     Madox,  c.  16.  logus  de  Scaccario,  c.  11.     Madox,,c.  17.< 

t  For  the  important  subject  of  tallages,  Lyttleton's  Henry  II.,  vol.  ii«  P*  170* 

see  Madox,  c.  17.  ||  Glanvil,    Prologus.  ad   Tractatum    dci; 

•    J.  Madox,  c.   18.      Hale's  Treatise  on  Consuetud. 
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CHAP,  thought  more  proper,  with  their  advice.     So  little  opposition  was 

PART  II. 


found  in  these  assemblies  by  the  early  Norman  kings,  that  they  gra- 


tified their  own  love  of  pomp,  as  well  as  the  pride  of  their  barons, 
CONST,  by  consulting  them  in  every  important  business-  But  the  limits  of 
legislative  power  were  extremely  indefinite.  New  laws,  like  new 
taxes,  affecting  the  community,  required  the  sanction  of  that  assem- 
bly which  was  supposed  to  represent  it ;  but  there  was  no  security 
for  individuals  against  acts  of  prerogative,  which  we  should  justly 
consider  as  most  tyrannical.  Henry  II.,  the  best  of  these  monarchs, 
banished  from  England  the  relations  and  fiiends  of  Becket,  to  the 
number  of  four  hundred.  At  another  time,  he  sent  over  from  Nor- 
mandy an  injunction,  that  all  the  kindred  of  those  who  obeyed  a 
papal  interdict  should  be  banished,  and  their  estates  confiscated.* 
Laws  and  Thc  statutcs  of  thosc  Tcigus  do  not  exhibit  to  us  many  provisions 
Nor'mar  oalculatcd  to  maintain  public  liberty  on  a  broad  and  general  founda- 
tion. And  although  the  laws  then  enacted  have  not  all  been  pre- 
served, yet  it  is  unhkely  that  any  of  an  extensively  remedial  nature 
should  have  left  no  trace  of  their  existence.  We  find,  however,  what 
has  sometimes  been  called  the  Magna  Charta  of  William  the  Con- 
queror, preserved  in  Roger  de  Hoveden's  collection  of  his  laws.  We 
will,  enjoin,  and  grant,  says  the  king,  that  all  freemen  of  our  king- 
dom shall  enjoy  their  lands  in  peace,  free  from  all  tallage,  and  from 
every  unjust  exaction,  so  that  nothing  but  their  service  lawftilly  due 
to  us  shall  be  demanded  at  their  hands.-f-  The  laws  of  the  Conqueror, 
found  in  Hoveden,  are  wholly  different  from  those  in  Ingulfus,  and 

*  Hoveden^  p.  496.     Lyttleton,  vol.  ii.  p.  barons  voted ;  nor  is  any  notice  taken  of  this 

530.     The  latter  says,  that  this  edict  must  as  irregular.  Fitz.  Stephen,  ibid.  So  unfixed, 

have  been  framed  by  the  king  with  the  advice  or  rather  unformed,  were  all  constitutional 

and  assent  of  his  council.     But  if  he  means  principles. 

his  great  council,  I  cannot  suppose  that  all  f  Volumus  etiam,  ac  firmiter  pnecipimus 
the  barons  and  tenants  in  capite  could  have  et  concedimus,  ut  omnes  liberi  homines  to- 
been  duly  summoned  to  a  council  held  be-  tins  monarchiae  praedicti  regni  nostri  habeant 
yond  seas.  Some  English  barons  might  et  teneant  terras  suas  et  possessionem  suai 
doubtless  have  been  with  the  king,  as  at  Ver-  beni,  et  in  pace,  liberi  ab  omni  exactione 
Aeuil  in  1176,  where  a  mixed  assembly  of  injust^,  et  ab  onrni  talIagio,ita  quod  nihil  ab 
English  and  French  enacted  laws  for  both  lis  exigatur  vel  capiatur,  nisi  servitium  suum 
countries.  Benedict.  Abbas  apud  Hume.  liberum,  quod  de  jure  nobis  facere  debent. 
So  at  Northampton  in  1 165  several  Norman  et  facere  tenentur ;  et  prout  statutum  est  iii, 
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^f»  smpecteA  not  to  have^  e$capfdd  tomidemhle  iuterpojatioo:*    It  CHAP, 
i^:  reaiarkalde,  that  oo  refcarence  is  iB»(fetp  Uwb  concession  (rf  WiUiami 
the  Conqueror  in  any  stibaeque»t  charter.    However,  it  seeips  to 
comprehend  only  the  feudal  teiiants  of  the  crown.     Nor  dpes.the  om^?* 
carter  of  Henry  I.,  though  so  much  celebrated,  contain  any  thing 
apeciaJJy  expressed  but  a  remission  of  unreasonable  reliefs,  wardfthips^ 
and  other  feudal  burthens.-f     It  proceeds  however  to  declare  that  he 
gives  his  subjects  the  laws  of  Edward  the  Confessor,  with  the  emen- 
dations made  by  his  father  with  consent  of  his  barons.:]:    The  charter 
<rf  Stephm  not  oaly  confirms  that  of  his  predecessor,  but  adds  ia 
&ller  tenm  than  Henry  had  used,  an  ejcpress  concession  of  the  laws 
and  customs  of  Edward.^    Henry  II.  is  silent  about  these,  although 
he  repeats  the  confirmation  of  his  grandfather's  charter.|[     The 
people  however  had  begun  to  look  back  to  a  more  ancient  standard 
ofiaw.    The  Nomian  conqueist,  and  all  that  ensued  upoi^  it,  had» 
endeai:ed  the  memory  of  their  Saxon  government.    Its  disorders 
were  forgotten,  or^rather^  were  leds  odious  to  a  rude  nation,  Jii^  the 
coercive  justice  by  which  they  wer^  afterwards  restrained.^    Hence 
it  became  the  favourite  cry  to  d^Qstand  the  laws  of  Edward  the  Con* 
lessor ;  and  the  Normans  theniselves,  as  they  grew  di$Mtisfied  with  the. 
royal  admini^ation,  fell  into  these  English  sentiments.^   But  wha^ 

et  illis  a  nobis  datum   et  ooncessum  Jure  th^  name  of  Henry^  containing  some  of  those 

haereditario  in  perpetuum  per  commune  con-  privileges  which  the  barons  were  then  about 

<}$iiii|  totivB  ^ni  aostii  praedieti.  to  extort  from  hU  suecessor. 

*  Selden^ad  Eadmerum.  Hody  (Treatise         §  Wilkins^  Leges  Anglo-Saxon,  p.  310. 
0tk  ConvecationSy  p.  d49-)  infers  from  the         j[  Id.  p.  3)8. 

words  of  Hoveden^  that  they  were  altered         ^  The  Saxon  Chronicler  complains  of  a 

from  the  French  original  by  Glanvil.  wittenagemot,  as  he  calls  it^  or  assizes,  held 

t  WiUyBs,  p.  234.  at  Lekesler  in  1 1 M^  wheie  forty-four  thievea. 

;  %  A  great  impretaion  it  said  to  hame  been  were  banged,  a|^reater  number  than  was  ever 

mode  on*  the  barons  oonfecferated  agamst  before  known :  it  was  said  that  many  suffered 

Jtffan,  by  the  prodiictian  of  Henry  L's  char*  uafuatly.  p.  M8. 

ter,  whereof  ttiey  had  keen  ignorant.  Matt.         **  The  distioction  between  the  two  na<r 

Paris,  p«  212.     But  Ibis  could  hardly  have  tions  was  pretty  well  obliterated  at  the  emi 

keen  die  existk^  charter,  for  reaaonealledged  of  Henry  II.'s  reign,  a»  we  team  fr<Hn  the 

Vy   BlaeksloBe.    Introduction    to    Magna  Dialogue  on  the  £xche<|^uer,  then  Mutton : 

Clmrta,  p.  §.    1  have  sometmiet  ventured  to  jam  cofaabitantibus  Angfacis  et  Normanflis^ 

auspect  a  pioM  fraud  ol^chbisfaop  Lanf-^  et  altemtron  uxores  ducentibus  velnubeo^ 

ton,  dw  p*od«oer  oi  this  pretemfed  cfaarter>  bus,  sic  perowtK  tuMt  nationes,  ut  vix  dk* 

who  might  have  fcbrioated  aniBstrain^  id  ear|ii  peMit  hodie,  de  liberia  loiiudr,^  quia 
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CHAP,  these  laws  were,  or  more  properly  perhaps,  these  customs  subsisting 
^^^**    in  the  Confessor's  age,  was  not  very  distinctly  understood.*     So  far, 
^^v-^   however,  was  clear,  that  the  rigorous  feudal  servitudes,  the  weighty 
^coN^r!^  tributes  upon   poorer  freemen,  had  never  prevailed  before  the  con- 
quest.    In  claiming  the  laws  of  Edward  the  Confessor,  our  ancestors 
meant  but  the  redress  of  grievances  which  tradition  told  th^n  had 
not  always  existed. 
Richard  L's      It  is  highly  probable,  independently  of  the  evidence  supplied  by 
deposed  by  tliC  chartcrs  of  Henry  I.  and  his  two  successors,  that  a  sense  of  op* 

the  barons.  •iii  i  -I'l  i«  /» 

pression  had  long  been  stimulatmg  the  subjects  of  so  arbitrary  a 
government,  before  they  gave  any  demonstrations  of  it  sufficientiy 
palpable  to  find  a  place  in  history.  But  there  are  certainly  no 
instances  of  rebellion,  or  even,  as  far  as  we  know,  of  a  constitjajbonal 
resistance  in  parliament  down  to  the  reign  of  Richard  I.  The  revolt 
of  the  earls  of  Leicester  and  Norfolk  against  Henry  II.  which  en- 
dangered his  throne,  and  comprehended  his  children  with  a  large 
part  of  his  barons,  appears  not  to  have  been  founded  even  upon  the 
pretext  of  public  grievances.  Under  Richard  I.,  something  more  of 
a  mational  spirit  began  to  shew  itself.  For  the  king  having  left  his 
'  chancellor  William  Longchamp  joint  regent  and  justiciary  with  tlie 
bishop  of  Durham  during  his  crusade,  the  foolish  insolence  of  the 
former,  who  excluded  his  co-adjutor  from  any  share  in  the  adminis- 
tration, provoked  every  one  of  the  nobiUty.  A  convention  of  these» 
the  king's  brother  placing  himself  at  their  head,  passed  a  sentence  of 
renK)Yal  and  banishment  upon  the  chancellor.    Though  there  might 

Angiicus,  quis  Normannus  sit  genere;  ex«  rious^  though  it  maj  not  be  easy  to  fix  upon 

ceptis  duntaxat  ascriptitiis  qui  vUlani  dicun-  the  time  vfhen  they  were  forged.     Those 

tuTy  quibus  non  est  liberum  obstantibus  do-  (bund  in  Ingulfus,  in  the  French  language, 

minis  suis  a  sui  status  conditione  discedere.  are  genuine,  and  were  confirmed  by  William 

Eapropter  pene  quicunque  sic  hodie  occisus  the  Conqueror.  Neither  of  these  collections, 

reperitur,  ut  murdrum  punitur^  exceptis  his  however,  can  be  thought 'to  have  any  rela* 

quibus  4:erta  aunt  utdixinuis  senrilis  condi-  tion  to  the  civil  liberty  of  the  subject.     It 

tionis  indicia,  p.  «6.  has  been  deemed  more  rational  to  suppose, 

*  Non  quaa  tnlit,  sed  quaa  •ob^ervaiverit,  Aat^heae  longings  for  EdwardV  kiw»  were 

says  William  of  Malmsbury,  oomeming  the  rather  meant  for  a  mild  MhainiBtratioo  of  go* 

Confessor's  laws.    Those  bearing  his  name  venunent^  Iree  from  unjnst  Norman  imiovs* 

in  Lambard  and  Wilkins  are  evidendy  spu-  tio^a^  Ihim  aay  writtai  and  defciile  ^atrau 
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be  reason  to. conceive  that  this  would  not  be  unpleasiog  to  the  king,  CHAP. 

PABTn. 


who  was  ahneady  apprized  how  much  Longchamp  had  abused  his 


trc»t,  it  was  a  Temarkable  assumption  of  power  by  that  assembly, 
and  the  earUest  authority  for  a  leading  principle  of  our  constitution,  ^^srf 
the  responsibihty  of  ministers  to  parliament. 

.   In  the  succeeding  reign  of  John,  all  the  rapacious  exactions  usual  Bfngna 
to  these  Norman  kings  were  not  only  redoubled,  but  mingled  with 
pthtf  outrages  of  tyranny  still  more  intolerable^*    These  too  werb 
to  be  ^idured  at  the  hands  of  a  prince  utterly  contemptible  for  his 
folly  and  cowardice.     One  is  surprized  at  the  forbearance  displayed 
by  the  barons,  till  they  took  arms  at  length  in  that  confederaqy, 
which  ended  in  estabUshihg  the  Great  Charter  of  Liberties.    As  this 
was  the  first  effort  towards  a  legal  government,  so  is  it  beyond  com- 
parison the  mc^t  important  event  in  our  history^  except  that  Revc^* 
tion  without  which  its  benefits  wotdd  rapidly  have  been  annihilated* 
The  constitution  of  England  has  indeed  no  sipgle  date  from  which 
its  duration  is  to  be  reckoned.     The  institutions  of  po^ve  law^  the 
far  more  important  changes  which  time  has  wrought  ia  the  ord^r  of 
society,  during  six  hundred  years  subsequent  to  the  Great  Chs^itert 
have  undoubtedly  lessened  its  direct  application  to  our  present  cir- 
cumstances.    But  it* is  still  the  key-stone  of  English  hberty..   All 
that  has  since  been  obtained  is  little  more  than  as  confinnation 
or  commentary ;  and  if  every  subsequent  law  were  to  be  swqpt  away, 
there  would  still  remain  the  bold  features  that  distinguish  a  free  from 
a.  despotic  monarchy.     It  has  been  lately  the  fashion  to  depreciate 
the  value  of  Magna  Charta,  as  if  it  had  sprung  from  the  private  am-» 
bition  of  a  few  selfish  barons,  and  redressed  only  some  feudal  abuses. 
It  is  indeed  of  little  importance  by  what  motives  those,  who  obtained 
it  were  guided.    The  real  characters  of  men  most  distinguished  in 
the  transactions  of  that  time  are  not  easily  determined  at  present. 

.    *  In  1807>  John  took  a  sevontfi  of  the  lii§  insults  upon  the  nobility  in  debauching 

moveables  of  Ifj  and  spiritual  persons,  cunc-  their  ¥^ives  and  daughters  were,  as  usually 

lis  murmurantibus,  sed  contradicere  non  au-  happens,  themost  exasperating  provocation, 
dentibus.  Matt.  Paris,  p.  186.  ed.  1684.  But 

TOL.  !!•  A  A 
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CHAP.  Yet  if  we  bring  these  ungrateful  suspicions  to  the  test,  they  prove 

PART  II. 


destitute  of  all  reasonable  foundation.     An  equal  distribution  of  civil 


rights  to  all  classes  of  freemen  forms  the  peculiar  beauty  of  tte 
CONST,  charter.  In  this  just  solicitude  for  the  people,  and  in  the  modera- 
tion which  infringed  upon  no  essential  prerogative  of  the  monarchy, 
we  may  perceive  a  liberahty  and  patriotism  very  unlike  the  selfish- 
ness which  is  sometimes  rashly  imputed  to  those  ancient  barons* 
And,  as  far  as  we  are  guided  by  historical  testimony,  two  great  m^i, 
the  pillars  of  our  church  and  state,  may  be  considered  as*  entitled 
beyond  the  rest  to  the  glory  of  this  monument ;  Stephen  Langton, 
archbishop  of  Canterbury,  and  WilUam,  earl  of  Pembroke.  To  their 
temperate  zeal  for  a  legal  government,  England  was  indebted  during 
that  critical  period  for  the  two  greatest  blessings  that  patriotic  states- 
men could  confer ;  the  establishment  of  civil  liberty  upon  an  im- 
moveable basis,  and  the  pre^rvation  of  national  independence  under 
the  ancient  line  of  sovereigns,  which  rasher  men  were  about  to  ex- 
change for  the  dominion  of  France. 

By  the  Magna  Charta  of  John,  reliefs  were  limited  to  a  certain 
sum,  according  to  the,  rank  of  the  tenant,  the  waste  committed  by 
guardians  in  chivalry  restrained,  the  disparagement  in  matrimony  of 
female  wards  forbidden,  and  widows  secured  from  compulsory  mar- 
riage. These  regulations,  extending  to  the  sub-vassals  of  the  crown, 
reidressed  the  worst  grievances  of  every  military  tenant  in  England. 
The  frimchises  of  the  city  of  London  and  of  all  towns  and  boroughs 
were  declared  inviolable.  The  freedom  of  commerce  was  guaranteed 
to  alien  merchants.  The  court  of  Common  Pleas,  instead  of  following 
the  king's  person,  was  fixed  at  Westminster.  The  tyranny  exercised 
in  the  neighbourhood  of  royal  forests  met  with  some  check,  which 
was  further  enforced  by  the  Charter  of  Forests  under  Henry  III. 

But  the  essential  clauses  of  Magna  Charta  are  tliose  which  protect 
the  personal  liberty  and  property  of  all  freemen,  by  giving  security 
from  arbitrary  imprisonment  and  arbitrary  spoliation.  ^*  No  free- 
man (says  the  29th  chapter  of  Henry  III.'s  charter^  which »  as  the 
existing  law,  I  quote  in  preference  to  that  of  John,  the  variations  i^^* 
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Very  sCiflieria])  ahaH  be  teken  or  imprisoned,  or  be  disseised  of  CHAP. 
iu8  fiieebold^  or  liberties,  or  free  customs,  or  h6  outiawed,  or  eiuled,  p^j^/iV 
«r  aiiy  ottierwise  destroyed ;  nor  will  we  pass  upon  him,  nor  send   ^-^v^ 
updn  Um,  biit  by  lawful  judgement  of  his  peers,  or  by  the  law  of  the  const. 
iaiKi«*    We  will  sell  to  no  man,  we  will  not  deny,  w  delay  to  any 
man  justice  or  right/'    It  is  obvious,  that  these  words,  interpreted 
by  any  honest  court  of  law,  coilvey  an  ample  security  £ot  the  two 
m$m  nghts  of  civil  society.    From  the  sera,  therdfore,  of  King  Jc^'t 
dbarter,  it  mUst  have  been  a  dear  principle  of  our  constitntidB,  that 
no  jQEian  can  be  detained  in  prison  without  trial.    Whether  ihe  courts 
^  ^^istice  framed  the  writ  of  Habeas  Corpus  in  confoimiiy  to  the 
s[Hrit  (^this  clause,  or  found  it  ahready  in  theit  register,  it  became 
fron^hat  aeitt  the  right  of  eVery  subject  to  demand  it    That  writy 
fCMKkred  more  actively  remedisi  by  the  sdtaitute  of  Charles  U.,  btft 
founded  upon  &e  broad  basts  of  Magna  Charta,  is  the  pnncipal 
bulwark  of  Enghsh  liberty ;  and  if  ever  temporary  cireumitanote^  Ot 
the  doubtful  plea  of  poUtical  hecessity ,  shall  l^ad  men  to  Idok  eta  it$ 
denial  with  ajteth^,  the  most  dntinguishing  clmracteristic  of  ouf  cbn-^ 
alitution  will  be  effiiced. 

As  the  dause  recited  above  protects  the  subject  from  any  absi^ute^ 
spoliation  of  his  freehold  rights,  so  others  restrain  the  excessive 
amercemoits  which  had  an  almost  equally  ruinous  operation/  Hie 
magnitude  of  bis  offence,  by  the  14th  clause  of  Henry  UI/s  ^haMei* , 
muM  be  the  measure  of  his  fine ;  and  in  every  ca«e  the  omMtemtnt 

*  Nisi  per  legale  jiidiciumpariumsuonim,  in   London,  called   liber 'Castuinarum   et 

f«{  p«r  legem  teme.    Several  explaB^tioai  Regum  aotiqiiorani,av«iotttre^di«gyd^p«r 

have  beeft  offered  of  the  alternative  clause ;  legem  terras,  occurs.  Blackstone's  Charters, 

vrbich'  some  have  referred  to  judgement  by  p.  42.  And  the  word  vel  is  so  frequently  used 

defiudt,  or  demurrer ;:  others  to  £e  process  for  et,  that  I  am^ not  wholly  free  fromilaiiir 

of  attachment  for  contempt  Certainly  there  picion,  that  it  was  so  intended  in  this  place. 

«re  many  legal  t>rocediires  besides  trial  by  TTie  meaning  will  be,  that  no  p^sofl  ahall 

jury,,  tbi^ugh  which  ^  party's  goods  or  per-  be  disseised^r  Sic.  except  ppon  a  lawful  cause 

son  niay  be  taken,     but  one  may  doubt,  of  action  or  indictment,  found  by  the  verdict 

^ivkediar  tties^  w#le  in  ctefttmnliaioD  df  die  of  a  iury.    This  rodly  seems  11$  gOod  as  «^y 

framers  of  Mi^a  Charta.    In  an  entry  of  of  the  disjunctive  mterpretations ;  but  I  da 

die  charter  of  1217  by  a  contemporary  hand,  not  offer  it  with  much  confidence. 
jNvsened  in  a  book  in  the  Town-elerfc's  ottce 

A  a2 
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CHAP,  (a  word  expressive  of  chattels  necessary  to  each  man's  station,  as 
PART II    ^^^  ^^^^  ^^  ^  gentleman,  the  merchandize  of  a  trader,  the  plough 
^"■^v-^   and  waggons  of  a  peasant)  was  exempted  from  seizure*     A  provision 
^coN^f.^  was  made  in  the  charter  of  John,  that  no  aid  or  escuage  should  be 
imposed,  except  in  the  three  feudal  cases  of  aid,  without  consent  of 
parliament.     And  this  was  extended  to  aids  paid  by  the  city  of  Lon- 
don.    But  the  clause  was  omitted  in  the  three  charters  granted  by 
Henry  III. ;  though  parliament  seem  to  have  acted  upon  it  in  most 
part  of  his  reign.     It  had  however  no  reference  to  tallages  imposed 
tipon  towns  without  their  consent.     Fourscore  years  were  yet  to 
felapse  before  the  great  principle  of  parliamentary  taxation  was  ex* 
plicitly  and  absolutely  recognized. 

A  law  which  enacts  that  justice  shall  neither  be  sold,  denied  not 
delayed,  stamps  with  infamy  that  government  under  which  it  had 
become  necessary.  But  from  the  time  of  the  charter,  according  to 
Madox,  the  disgraceful  perversions  of  right,  which  are  upon  record 
in  the  rolls  of  the  exchequer,  became  less  frequent.* 
State  of  the  From  tWs  aera  a  new  soul  was  infused  into  the  people  of  England. 
Mdernin^  Her  liberties,  at  the  best  long  in  abeyance,  became  a  tangible  pos^ 
session,  and  those  indefinite  aspirations  for  the  laws  of  Edward  the 
Confessor  were  changed  into  a  steady  regard  for  the  Great  Charter. 
Pass  but  from  the  history  of  Roger  de  Hoveden  to  that  of  Matthew 
Paris,  from  the  second  Henry  to  the  third,  and  judge  whether  the 
victorious  struggle  had  not  excited  an  energy  of  pubHc  spirit  to 
which  the  nation  was  before  a  stranger.  The  strong  man,  in  the 
sublime  language  of  Milton,  was  arouspd  from  sleep,  and  shook  his 
invincible  locks.  Tyranny  indeed  and  injustice  will  by  all  historians^ 
hot  absolutely  servile,  be  noted  with  moral  reprobation ;  but  never 
shall  we  find  in  the  English  writers  of  the  twelfth  century  that 
assertion  of  positive  and  national  rights  which  distinguishes  those 
of  the  next  age,  and  particularly  the  monk  of  St.  Albans.  ;  From  his 
prolix  history  weniay  collect  three  material  propositions  as  to.tiiei 

*  Hist,  of  Excbeqji^r^  c.  12^ 
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Mite  of  "^  English  coostitutioQ  during  the  long  reign  of  Henry  III. ;  CHAP. 

PART  II. 


apiwicey  to  whmn  Ae  ^itbeit  of  worthless  seems  best  applicable; 


tnd  who^  witiiout  conunitting  any  flagrant  crimes^;  was  at  once 
iaftinoere,  iimudgingand  pusillanimous.    The  intervention  of  such  a   const. 
reign  was  a  very  fortunate  circumstance  for  public  liberty;  which 
ni^ht  possibly  have  been  crushed  in  its  infancy,  if  an  Edward  )iad 
iinniediat^y  succeeded  to  the  throne  of  John. 

1.  The  Great  Charter  was  always  considered  as  a  fundamental 
Ikiw.  But  yet  it  was  supposed  to  acquire  additional  security  by  fre- 
i|UQnt  confirmation.  This  it  received,  with  some  not  inconsiderable 
vanatioiv  in  the  first,  second,  and  ninth  years  of  Henry's  reign. 
The  last  of  these  is  in  our  present  statute4>ook,  and  has  never 
i8Qe|>^  any  alterations.;  but  Sir  E.  Coke  reckons  thirty-two  in- 
SikMioes  wbei^ia  it  has  been  solemnly  ratified.  Several  of  these  were 
^ring  the  reign  of  Henry  III.,  and  were  invariably  purchased  b^ 
i&e  ffMkt  of  a  subsidy.*  This  prudent  accommodation  of  par- 
liament to  the  circiunstances  of  their  age  not  only  made  the  law 
Itself  appear  inore  inviolable,  but  established  that  correspondepce 
iMtwe^i  supply  and  redress,  which  for  some  centuries  was  t)ie 
balance-spring  of  our  constitution.  The  charter  indeed  was  ofl^n 
grossly  vk^ted  by  their  administration.  Even  Hubert  de  Burgh, 
M  whom  history  speaks  more  favourably  than  of  Henry^s  la^ 
fitvouiites,  though  a  faithful  servant  of  the  crown,  seems,^  as  is  too 
'Often  the  case  with  such  men,  to  have  thought  the  king's*  honour 
and  interest  concerned  in  maintaining  an  unhmited  prerpgative.*!: 
The  government  was  however  much  worse  administered  after  his 
fell.  From,  the  great  difficulty  of  compelling  the  king  tp, observe 
the  boundaries  of  law,  the  English,  clergy,  to  whom  we  are  much 
indebted  fi>r  their  zeal  ia  behalf  of  hberty  during  this  reign, 
devised  n^eana  of  l)inding  his  conscience,  and  ^terrifying  his  imaginar 
toon  by  religious  sanctions..  Thfr  solemn.  excMnmunication,  accom>- 
>panied  with  tii^  most  awful  threats,  pronounced  agpinst  the  violators 

*  Matt.  Paris,  p.  872.  t  W.  R.  iaB4,. 
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Chap,  of  Magna  Charta,  is  well  known  from  our  common  faistoriea.     The 
vm. 

PART  II. 


king  was  a  party  to  this  ceremony,  and  swore  to  observe  the  charter. 


But  Henry  III.,  though  a  very  devout  person,  had  his  own  notions 
CONST,  as  to  the  validity  of  an  oath  that  aflfected  his  power,  and  indeed 
passed  his  life  in  a  series  of  perjuries.  According  to  the  creed  of 
that  age,  a  papal  dispensation  might  annul  any  prior  engagement ; 
and  he  was  generally  on  sufficiently  good  terms  with  Rome  to  obtain 
such  an  indulgence. 

2,  Though  the  prohibition  of  levying  aids  or  escuages  without 
consent  of  parliament  had  been  omitted  in  all  Henry's  charters,  an 
omission  for  which  we  cannot  assign  any  other  motive  than  the  dis- 
position of  his  ministers  to  get  rid  of  that  restriction,  yet  neither 
one  nor  the  other  seem  in  fact  to  have  been  exacted  at  discretion 
throughout  his  reign.  On  the  contrary,  the  barons  frequently  re- 
fused the  aids,  or  rather  subsidies,  which  his  prodigality  was  always 
demanding.  Indeed  it  would  probably  have  been  impossible  for 
the  king,  however  frugal,  stripped  as  he  was  of  so  many  lucrative 
though  oppressive  prerogatives  by  the  Great  Charter,  to  support  the 
expenditure  of  government  from  his  own  resources.  Tallages  on  his 
demesnes,  and  especially  on  the  rich  and  ill-affected  city  of  London, 
he  imposed  without  scruple ;  but  it  does  not  appear  that  he  ev^' 
pretended  to  a  right  of  general  taxation.  We  may  therefore  take  it 
for  granted,  that  the  clause  in  John's  charter,  though  not  expressly 
renewed,  was  still  considered  as  of  binding  force.  The  king  was 
often  put  to  great  inconvenience  by  the  refusal  of  supply ;  and  at 
one  time  was  reduced  to  sell  his  plate  and  jewels,  which  the  citizens 
of  London  buying,  he  was  provoked  to  exclaim  with  envious  spite 
against  their  riches,  which  he  had  not  been  able  to  exhaust.* 

The  power  of  granting  money  must  of  course  imply  the  power  of 
withholding  it ;  yet  this  has  sometimes  been  little  more  than  a 
nominal  privilege.  But  in  this  reign  the  English  parliament  exer- 
cised their  right  of  refusal,  or,  what  was  much  better,  of  conditional 

•  M.  Paris,  p.  650* 
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attent*  Great  discontent  was  expressed  at  the  demand  of  a  subsidy  CH  AP^ 
in  1287 ;  andthe  king  alledging  that  he  had  expended  a  great  deal  ^"'• 
of  money  on  his  sister's  marriage  with  the  emperor,  and  also  upon  v^-v^^' 
hk  own^  the  barons  answered,  that  he  had  not  taken  their  advice  in  *cSs^ 
those  af&irs,  nor  ought  they  to  share'  the  punishment  of  acts  o( 
imprudence  they  had  not  committed.*  In  1241,  a  subsidy  having 
hoen  demanded  for  the  war  in  Foitou,  the  barons  drew  up  a 
remcmstrance,  enumerating  all  the  grants  they  had  made  on  former 
occasions,  but  always  on  condition  that  the  imposition  should  noi 
be  turned  into  precedent.  Their  last  subsidy,  it  appears,  had  been 
paid  into  the  hands  of  four  barons,  who  were  to  expend  it  at  their 
discretion  for  the  benefit  of  the  king  and  kingdom  ;"f'  an  early  in- 
8lsMi^^''6f  parliamentary  controul  over  public  expenditure.  On  a 
siihilar  demand  in  1244,  the  king  was  answered  by  complaints 
against  the  violation  of  the  charter^  the  waste  of  former  subsidies^ 
and  the  mal-administration  of  his  servants.:|:  FinaUy,  the  barona 
positively  refused  any  money ;  and  he  extorted  1500  marks  from  /die 
city  of  London,  Some  years  afterwards,  they  declared  thdi*  readi*^ 
ness  to  burthen  themselves  more  than  ever,  if  they  could  secure  the 
observance  of  the  charter ;  and  requested  that  the  Justiciary,  Chati^ 
cellor,  and  Treasurer  might  be  appointed  with  consent  of  parfiament, 
according,  as  they  asserted^  to  ancient  custom,  and  might  hdd  their 
offices  during  good  behaviour.^ 

^.Quod  haee  omoia^me  consilio  fidelium  ass^isu  totius  regni;  itaque  sciUoet  «t  mm 

suonim  fecerat,  nee  debuerant  esse  poen^  deponeretur  ab   ejus    sigilli   custodi&   nisi 

paiticipes^  qui  ftierant  a  cu1p&  immunes.  p.  totius  regni  ordinante  consensu  et  consilio. 

;367*  p-  ^66.     Accordingly,  the  king  demandina 

"j*  Id.  p.  515.  the  great  seal  from  him  in  1236,  he  reAiseo 

:p  Id.  p.  565. 579.    Matdiew  Pchtib's  Ian-  to  gite  it  up,  alledging  dimt  having  received 

guage  is  particularly  uncourtl^ :   rex  cum  it  in  the  general  council  of  die  kingdom,  he 

m8tantissimi,ne  dicaro  impudentissimd,auxi-  could  not  resign  it  without  the  same  autho- 

lium  pecuniare  ab  iis  iterum  postularet,  toties  rity.  p.  363.     And  the  parliament  of  1248 

laesi  et  illusi^  contradixerunt  ei  unanimiter  complained  diat  the  king  had  not  foHowed 

et  uno  ore  in  fticie.  the  steps  of  his  predecessors  in  appointing 

^  De  communi  consdio  r^ni,  sicut  ab  an-  these  tiiree  great  officers  by  ftetr  consent* 

tiquo  consuetum  et  justum.  p.  778.    This  p.  646.    What  had  been  in  feet  the  practice 

was  not  so  great  an  encroachment  as  it  may  of  former  kings,  I  do  not  know ;  but  it  is  not 

appear.    Ralph  de  Neville,  bishop  of  Chi-  likely  to  have  been  such  as  they  represent. 

Chester,  had  been  made  Chancellor  in  12^9,  Henry,  however,  had  named  the  archbishop 
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CHAP.      Forty  years  of  mutual  dissatisfaction  had  elapsed,  when  a  signal 
PARTir   ^^^  ^^  Henry's  improvidence  brought  on  a  crisis  which  endangered 
"^^^yr^   his  throne.     Innocent  IV.,  out  of  mere  animosity  against  the  family 
CONST,    of  Frederic  II.,  left  no  means  untried  to  raise  up  a  competitor  for 
the  crown  of  Naples,  which  Manfred  had  occupied.     Richard  earl 
of  Cornwall  having  been  prudent  enough  to  decline  this  speculation, 
the  pope  offered  to  support  Henry's  second  son.  Prince  Edmund. 
Tempted  by  such  a  prospect,  the  silly  king  involved  himself  in 
irretrievable  embarrassments   by  prosecuting  an  enterprize  which 
could  not  possibly  be  advantageous  to  England,  and  upon  which  he 
entered  without  the  advice  of  his  parliament.     Destitute  himself  of 
money,  he  was  compelled  to  throw  the  expense  of  this  new  crusade 
upon  the  pope ;  but  the  assistance  of  Rome  was  never  gratuitous, 
and  Henry  actualJy  pledged  his  kingdom  for  the  money  which  she 
might  expend  in  a  war  for  her  advantage  and  his  own.*     He  did 
not  even  waut  the  effrontery  to  tell  parliament  in  1257,  introducing 
his  son  Edmund  as  king  of  Sicily,  that  they  were  bound  for  the  re- 
payment of  14,000  marks  with  interest.     The  pope  had  also,  in 
furtherance  of  the  Neapolitan  project,  conferred  upon  Henry  the 
tithes  of  all  benefices  in  England,  as  well  as  the  first  fruits  of  such 
as  should  be  vacant-f-     Such  a  concession  drew  upon  the  king  the 
in^alacable  resentment  of  his  cleigy,  already  complaining  of  the 
cowardice   or  connivance  that  had  during  all  his   reign  exposed 
them  to  the  shameless  exactions  of  Rome.     Henry  had  now  indeed 
cause   to   regret  his   precipitancy.     Alexander   IV.,  the   reigning 
pontiff,  threatened  him  not  only  with  a  revocation  of  the  grant  to 
his  son,  but  with  an  excommunication  and  general  interdict,  if  the 
money  advanced  on  his  account  shovdd  not  be  immediately  repaid,:}: 

of  York  to   the  regency  of  the  kingdom  |  Rymer,  t.  i.  p.  632.    This  inauspicious 

during  his  absence  beyond  sea  in  1242,  de  negotiation  for  Sicily,  which  is  not  altogether 

consilio  omnium  comitum  et  baronum  nos-  unlike  that  of  James  I.  about  the  Spanish 

trorum  et  omnium  fideUum  nostronim.—r  match,  in  its  folly,  bad  success,  and  tlie  dis* 

Rymer,  t.  i.  p.  400.  satisfaction  it  occasioned  at  home,  receives  a 

*  P-  771.  good  deal  of  illustration  from  documents  in 

tp.  813-  Ryraer's  collection. 
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and  »  Roman  agent  explained  the  demand  to  a  parliament  a8<>CHAP. 
sembled  at  Londoo.  The  sum  required  was  so  enormous,  we  are  ^j^^j.^ 
told,  that  it  struck  all  the  hearers  with  astonishment  and  horror.  ^-»v^<m> 

E1K3IZ6H 

'Rbc  Dobility  of  the  realm  were  iadignant  to  think  that  one  man's  const. 
stipine  folly  should  thus  bring  them  to  ruin,*  Who  can  deny  that 
measures  beyond  tbti  ordinary  course  of  the  constitution  were  neces- 
sary to  controul  so  prodigal  and  injudicious  a  sovereign?  Ac* 
cordingly,  the  barons  insisted,  that  twenty-four  persons  should  be 
nominated,  half  by  the  king,  and  half  by  themselves,  to  refomi  the 
state  of  the  kingdom.  These  were  appointed  on  the  roeetirtg  of  ih4 
parliament  at  Oxfonj,  after  a  prorogatioi^.  ' 

The  'Seven  yeare  that  followed  are  a  revolutionary  period,  Ae 
events*  of  which  we  do  not  find  satisfactorily  explained  by  th* 
historians  of  the  time.-f-  A  king,  divested  of  prerogatives  by  Im 
people,  soon  appears  even  to  themselves  an  injured  party.  And^  as 
the  baronial  oligarchy  acted  with  that  arbitrary  temper  whick  is 
never  pardoned  in  a  government  that  has  an  air  of  usurpation  about 
it,  the  royalists  began  to  gain  ground,  chiefly  through  the  defecrtioit 
of  some  wbo  bad  joined  in  the  original  limitations  imposed  oft  %h» 
crown,  usually  called  the  provisions  of  Oxford.  An  ambitious  mati^ 
confident  in  his  talents  and  popularity,  ventured  to  display  *od 
marked  a  superiority  above  bis  fellows  in  the  same  cause.  But 
neither  his  character,  nor  the  battles  of  Lewes  and  Evesham  ftll 
strictly  within  the  limits  of  a  constitutional  history.  It  is  however 
important  to  observe,  that,  even  in  the  moment  of  success,  Henry 
III.  did  not  presume  to  revoke  any  part  of  the  Great  Charier.  His 
victory  had  been  atchieved  by  the  arms  of  the  English  nobility,  who 
had,  g^ierally  speaking,  concurred  in  the  former  measures  against 
his  government,  and  whose  opposition  to  the  earl  of  Leicester's 

*  Qototitad  pecuniae  ad  tantam  ascendit  Oxford  in  I860  and  die  circnmstances  con- 

tummam^  ut  stuporem  simnt  et  horrorem  in  nected  with  them  is  found  in  the  Burton  An* 

auribus  generaret  audientium.    Doluit  ieitur  n^ls.  2  Gale,  xv,  Scriptoret.  p.  407^    Many 

nobilhas  regnl^  se  unins  hominis  ita  conrandi  of  these  provisions  were  afterwards  enacted 

MUpixA  simpKcittte.     M.  Paris,  p.  827.  in  the  statute  of  Marlebridge. 

f  The  best  account  of  the  provisions  of 

VOL.  II.  B  B 
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CHAP.  u3urpatioQ  was  compatible  with   a  steady   attachment  to  cpnsti- 

Zmn.  tutional  hberty.* 

^•^-^^-^       The  opinions  of  eminent  lawyers  are  undoubtedly,  where  legis- 

coNST.    lative  or  judicial  authorities  fail,   the  best  evidence  that  can  be 

JfThlTp?.^'  adduced  in  constitutional  history.     It  will  therefore  be  satisfactory 

proVid^from  ^  sclcct  a  fcw  passagcs  from  Bracton,  himself  a  judge  at  the  end  of 
Henry  III.'s  reign,  by  which  the  limitations  of  prerogative  by  law 
will  clearly  appear  to  have  been  fully  established.  "  The  king,''  says^ 
be,  **  must  not  be  subject  to  any  man,  but  to  God  and  the  law ;  for 
the  law  makes  him  king.  Let  the  king  therefore  give  to  the  law 
what  the  law  gives  to  him,  dominion  and  power ;  for  there  is  no 
king  where  will  and  not  law  bears  rule.'''f  "  The  king  (in  another 
^Jace)  can  do  nothing  on  earth,  being  the  minister  of  God,  but  what 
he  c?ui  do  by  law  ;  nor  is  what  is  said  (in  the  Pandects)  any  objec- 
tioa,  that  >vhatever  the  prince  pleases  shall  be  law ;  because  by  the 
woixis  that  follow  in  that  text  it  appears  to  design  not  any  mere  will 
of  the  prince,,  but  that  which  is  estabhshed  by  the  advice. of  Jiis 
counsellors,  the  king  giving  his  authority,  and  deliberation  being 
]bad  upon  it/'i  This  passage  is  undoubtedly  a  misrepresentation  of 
the  famous  lex  regia,  which  has  ever  been  interpreted  to  convey  the 
unlimited  power  of  the  people  to  their  emperors.^  But  the  very 
cir(:unistance  of  so  perverted  a  gloss  put  upon  this  text  is  a  proof 
that  no  other  doctrine  could  be  admitted  in  the  law  of  England.  In 
another  passage,  Bracton  reckons  as  superior  to  the  king,  "  not  only 
God  and  the  law,  by  which  he  is  made  king,  but  his  court  of  earls 
^nd  barons ;  for  the  former  (comites)  are  so  styled  as  associates  of 
the, king,  and  whoever  has  an  associate,  has  a  master  ;H  so  that  if  the 
king  were  without  a  bridle,  that  is,  the  law,  they  ought  to  put  a 

*  The  earl  of  Glocester,  whose  personal  copied   from  Glauvirs   introduction  to  his 

quarrel  with  Moutfort  had  overthrown  the  treatise. 

baronial  oligarchy y  wrote  to  the  king  in  1267,         §  See  Selden  at  Fletam,  p.  1046. 
ut  pfoyisiones  Oxonise  teneri  faciat  per  reg-         H  Thb  means,  I  suppose,  that  he  who 

xuuasuuiDyetutpromissasibiapud  Evesham  acts  with  tlie  consent  of  others  mast  be  in 

<le  facto  compleret.     Matt.  Paris^  p.  850.  some  degree  restrained  by  them;  but  it  is  ill 

t  L.  i.  c.  8.  .  expressed, 

"fL.  iii.  c.  9*    ITiese  words  are  nearly 
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bn4l6  upon  him/'*    Several  other  pb^sages  iu.Bracton  might  be  CHAP; 
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produced  to  the  same  purppit ;  but  these  are  sufficient  to  demon- 


Btrate  the  important  fact,  that  howtever  extensive  or  even  indefinite 
inight  be  the  royal  prerogattive  in  the  days  of  Henry  III.,  the  law  const. 
wa9:  already  its  superior,  itself  but  made  part  of  the  law,  and  waa 
i^eompeten^  to  overthrow  it.  It  is  tru^,  that  in  this  very  reign  the 
practice  of  dispensing  with  statutes  by  a  non-obstante  was  ihtro- 
duo^,  in  imitation  of  the  papal  dispensattons.-f-  But  this  prerogar 
tive  could  only  be  exerted  within  certain  hmits,  and  however 
pernicious  it  may  be  justly  thought,  was^  when  thus  understood  and 
defined,  not,  strictly  speaking,  incompatible  with  ^  the  legislative 
sovereignty  of  parUament. 

.  Iq  conformity  with  the  system  of  France  and  other  feudid  nie  xini't 
countries,  there  was  one  standing  council,  which  assisted  the  kings 
of  England  in  the  collection  and  management  of  their  revaaiie»  the 
administration  of  justice  to  suitors,  and  the  dispatch  of  all  {HibUc 
business.  This  was  styled  the  King's  Court,  and  held  in  his  palao^> 
or  wherever  he  was  personally  present.  It  was  composed  of  the 
great  officers;  the  chief  justiciary,:}:  the  chancdlor,  the  cmstayie^ 

^  L.  iL  c.  16.  claioied  Henry  III.  at  Giocesler,  ooaalatuted 

+  M.  Paris,  p.  701.  the    earl    of    Pembroke    governor    of    the 

X  Tlie  Chief  Justidary  was  the  greatest  king  and  kingdom^  Hubert  still  retaining  his 

iulgect  in  England.     Besides  presiding  in  office.    This  is  erroneoojaly  stated  by  Mat-, 

the  king's  court,  and  in  the  Exchequer,  he  thew  Paris,  who  has  misled  Spelman  in  his 

was  onginaHy,  by  virtue  of  his  office^  the  re*  Glossary;  bat  the  truth  appears  fipt>iii  Htt^ 

gent  of  the  kingdom  during  the  absence  of  bert's  answer  to  the  articles  of  charge  i^;ainst 

the  sovereign ;  which,  till  me  loss  of  Nor-  him,  and  from  a  record  in  Madox's  Hist,  of 

pandy,  occurred  very  frequently.    Writs^  at  Exch.  c.  21.  note  A,  wherein  the  earl  el 

such  times,  ran  in  his  time,  and  were  teste'd  Pembroke  is  named  rector  regis  et  rjegni, 

by  him.     Madox,  Hist,  of  Excheq.  p.  16.  and  Hubert  de  Bnrgh  justiciary,     fn  1241> 

His  appointment,  upon  these  temporary  oc-  the  archbishop  of  York  was  appointed  to  the 

tasions,  was   expressed,  ad   custodienduiii  regency  during  Henry's  absence  in  Poitou, 

loco  nostro  terram  nostram  Angliae  et  padem  without  the  title  of  justiciary.     Rymer,  t.  i. 

regni  nostri;  and  all  persons  were  enjoined  p.  410.    Still  the  office  vras  so  considerable, 

to   obey  him   tanquam   juatitiario   nostro.  Aat  the  barons  who  m^t  in  the  Oxford  par- 

Rymer^  t.  i,  p.  181.     Sometimes,  however,  liament  of  1258  insisted,  that  the  justiciary 

the  king  issued  his  own  writ  de  ultra  mare.  sbouM  be  annually  chosen  with  their  appro* 

Tbefirst  time  when  the  dignity  of  this  office  bation.     But  the  subsequent  successes  of 

was  impaired  was  at  the  deatti  of  John,  Henry  prevented  this  being  established ;  and 

when  the  justiciary,  Hubert  de  Burghs  being  Edward  1.  discontinued  tl^  office  altogether, 
b^i^ed  IB  Pover  Castle,  those  who  pro- 
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CHAP,  marshal,  chamberlain,  steward,  and  treasurer,  with  aiiy  others  whom 

PART  II    *^^  ^^^S  might  appoint.     Of  this  great  court  there  was,  as  it  seems, 

'^^^v-*^    from  the  beginning  a  particular  branch,  in  which  all  matters  relating 

CONST,   to  the  revenue  were  exclusively  transacted.     This,  though  composed 

of  the  same  persons,  yet  being  held  in  a  different  part  of  the  palace, 

The  court    and  for  different  business,  was  distinguished  from  the  king^s  court 

of  e&che- 

quet.  by  the  name  of  the  exchequer ;  a  separation  which  became  com- 
plete, when  civil  pleas  were  decided,  and  judgements  recorded  in 
this  second  court.* 

It  is  probable,  that  in  the  age  next  after  the  conquest,  few  causes, 
in  which  the  crown  had  no  interest,  were  carried  before  the  royal 
tribunals ;  every  man  finding  a  readier  course  of  justice  in  the  manor 
or  county  to  which  he  belonged. -f-  But,  by  degrees,  this  supreme 
jurisdiction  became  more  familiar ;  and  as  it  seemed  less  liable  to 
partiality  or  intimidation  than  the  provincial  courts,  suitors  grew 
willing  to  submit  to  its  expensiveness  and  inconvenience.  It  was 
obviously  the  interest  of  the  king's  court  to  give  such  equity  and 
steadiness  to  its  decisions  as  might  encourage  this  disposition. 
Nothing  could  be  more  advantageous  to  the  king's  authority,  nor, 
w  hat  perhaps  was  more  immediately  regarded,  to  his  revenue ;  since 
a  fine  >vas  always  paid  for  leave  to  plead  in  his  court,,  or  to  remove 
thither  a  cause  commenced  below.  But  because  few,  comparatively 
speaking,  could  have  recourse  to  so  distant  a  tribunal  as  that  of  the 
king's  court,  and  perhaps  also  on  account  of  the  attachment  which 
the  English  felt  to  their  ancient  right  of  trial  by  the  neighbouring 
Institution  freeholders,  Henry  II.  established  itinerant  justices,  to  decide  civil 
ofMil^"  and  criminal  pleas  within  each  covmty.J  This  excellent  institution 
is  referred  by  some  to  the  twenty-second  year  of  that  prince ;  but 


♦  For  every  thing  that  can  be  known  about  ascribed  to  Gervase  ef  Tilbury.    This  trea- 

the  Curia  Regid,  and  especially  this  branch  tise   he   will    find    subjoined    to    Madox's 

of  it,  the  student  of  our  constitutional  his-  work. 

tory  should  have  recourse  to  Madox's  His-  f  Omnis-  causa  terminctur  comitatu,  vel 

tory  <rf  the  Exchequer,  and  to  the  Dialogus  hundredo,  vel  haiimoto  socam  habentiaipv 

de  Scaccario,  written  in  the  time  of  Henry  U.  Leges  Henr.  I.  c.  9- 

by  Richard  bishop  of  Ely,  though  commonly  J  Dialogus  de  ScaccariO)  p.  30-. 
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Madox  tmces  it  several  years  higher,*    We  have  owed  to  it  the  CHAP. 

^         ^  yuL 
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uoifeimitj  of  our  common  law,  which  would  otherwise  have  been 


split,  like  that  of  France,  into  a  multitude  of  local  customs ;  and  we 
still  owe  to  it  the  assurance,  which  is  felt  by  the  poorest  and  most  const; 
raoaote  inhabitant  of  England^  that  his  right  is  weighed  by  the  same 
incorrupt  and  acute  understanding,  upon  which  the  decision  of  the 
highest  questions  is  reposed.  The  justices  of  assize  seem  originally 
to  have  gone  their  circuits  annually ;  and  as  part  of  their  duty  was 
to  set  tallages  upon  royal  towns,  and  superintend  the  collection  of 
the  revenue,  we  may  be  certain  that  there  could  be  no  long  interval. 
This  annual  visitation  was  expressly  confirmed  by  the  twelfth  section 
of  Magna  Charta,  which  provides  also,  that  no  assize  of  novel 
ciiu»80i9in,  or  mort  d'ancestor,  should  be  taken  except  in  the  shire 
where  the  lands  in  controversy  lay.  Hence  this  clause  stood  op* 
posed  on  the  one  hand  to  the  encroachments  of  the  king's  court, 
which  might  otherwise,  by  drawing  pleas  of  land  to  itself,  have  de- 
feated the  suitor's  right  to  a  jury  from  the  vicinage ;  and  on  the 
other,  to  those  of  the  feudal  aristocracy,  who  hated  any  interference 
of  the  crown  to  chastise  their  violations  of  law,  or  controul  their  own 
jurisdiction.  Accordingly,  while  the  confederacy  of  barons  against 
Henry  IH.  was  in  its  full  power,  an  attempt  was  made  to  prevent  the 
regular  circuits  of  the  judges.-f- 

Long  after  the  separation  of  the  exchequer  from  the  king's  court  ^  The  court  of 
aa^other  branch  was  detached  for  the  decision  of  private  suits.     This  iw** 
had  its  beginning,  in  Madox's  opinion,  as  early  as  the  reign  of 
Richard  I.J    But  it  was  completely  established  by  Magna  Charta. 

♦  Hist  of  Exchequer,  c.  iii.     L.ord  Lyt-  Cbron.  Nic  Trivet.  A.  D.  l£60.    I  forget 

tieton  thinks  that  this  institution  may  have  where  I  found  this  quotation, 
been  adopted  in  imitation  of  Louis  VI.  who         %  Hist,  of  Exchequer,  c.   19*     Justices 

half  a  century  before  had  introduced  a  simi-  of  the  bench  are  raentioned  several  years 

lar  regulation  in  his  dominions.     Hist,  of  before  Magna  Charta.     But  Madox  thinks 

Henry  II.  vol*  iii.  p.  £06.  the  chief  justiciary  ef  England  might  preside 

t  Justiciarii  regis  Angliae,  qui  dicuntur  iti-  in  the  two  courts^  as  well  as  in  the  exche^ 

aerisy  missi  Herfordiam,  pro  suo  exequendo  quer.     After  the  erection  of  the  Common 

officio  repelluntur,  allegantibus  his  qui  regi  Bencb,^  the  style  of  the  superior  court  begaa 

adversabantur,  ipsos  contr^  formam  provi-  to  alter.     It  ceased  by  degrees  to  be  called 

sionum  Oxonian   nuper    fectarum  venisse.  the  king*s  court.    Pleas  were  said  to  be  held 
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CHAP.  "  Common  pleas/'  it  is  said  in  the  fourteenth  clause,  "  shall  not  foUovr 
«.««,'*   our  court,  but  he  held  in  some  certain  place/'     Thus  was  formed 

PART  11.  '  ^  ^  ^ 

'"^^^^  the  court  of  Common  Bench  at  Westminster,  with  full  and,  strictly 
CONST,  speaking,  exclusive  jurisdiction  over  all  civil  disputes,  where  neither 
the  king's  interest,  nor  any  matter  savouring  of  a  criminal  nature 
was  concerned.  For  of  such  disputes  neither  the  court  of  king's 
bench,  nor  that  of  exchequer,  can  take  cognizance,  except  by  means 
of  a  legal  fiction,  which,  in  the  one  case,  supposes  an  act  of  force, 
and,  in  the  other,  a  debt  to  the  crown. 
Origin  of  The  principal  officers  of  state,  who  had  originally  been  effective 
Monw  jaaeictbers  of  the  king's  court,  began  to  withdraw  from  it,  after  this 
separation  into  three  courts  of  justice,  and  left  their  places  to  regular 
lawyers ;  though  the  treasurer  and  chancellor  of  the  exchequer 
have  still  seats  on  the  equity  side  of  that  court,  a  vestige  of  its 
ancient  constitution.  It  would  indeed  have  been  difficult  for  men 
bred  in  camps  or  palaces  to  fulfil  the  ordinary  functions  of  judica- 
ture, under  such  a  system  of  law  as  had  grown  up  in  England. .  The 
rujes  of  legal  decision,  among  a  rude  people,  are  always  very 
dimple ;  not  serving  much  to  guide,  far  less  to  controul,  the  feelings 
of  natural  equity.  Such  were  those  which  prevailed  among  the 
Anglo-Saxons ;  requiring  no  subtler  intellect,  or  deeper  learning, 
than  the  earl  or  sheriff  at  the  head  of  his  county-court  might  be  ex- 
pected to  possess.  But  a  great  change  was  wrought  in  about 
a  century  after  the  conquest.  Our  Enghsh  lawyers,  prone  to  mag- 
nify the  antiquity,  like  the  other  merits  of  their  system,  are  apt  to 
carry  up  the  date  of  the  common  law,  till,  like  the  pedigree  of  an 
illustrious  family,  it  loses  itself  in  the  obscurity  of  ancient  time. 
Even  Sir  Matthew  Hale  does  not  hesitate  to  say,  that  its  origin  is  as 
undiscoverable  as  that  of  Nile.  But  though  some  features  of  the 
common  law  may  be  distinguishable  in  Saxon  times,  while  our 
limited  knowledge  prevents  us  from  assigning  many  of  its  pecu- 


coram  rege^  or  coram  rege  ubicunque  fuerit.     formed  out  of  the  remains  of  Ae  ancient 
Ani  thus  the  court  of  king's  bench  was     curia  regis. 
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liarities  to  any  determinable  period »  yet  the  genei'al  character  and  CHAP, 
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most  essential  parts  of  the  system  were  of  much  later  growth.     The        ^ 


laws  of  the  Anglo-Saxon  kings,  Madox  truly  observes,  are  as  dif- 
ferent from  those  collected  by  Glanvil  as  the  laws  ,of  two  different  ^Sw<si\. 
pations.     The  pecuniary  compositions  for   crimes,  especially  for 
homicide,  which  run  through  the  Angk)-Saxon  code  down  to  the 
laws  ascribed  to  Henry  I.,*  are  not  mentioned  by  Glanvil.     Death 
sfsems  to  have  been  the  regular  punishment  of  murder,  as  well  «ts 
robbery.     Though  the  investigation  by  means  of  ordeal  was  not  dis- 
used in  his  timcj-f-  yet  trial  by  combat,  of  which  we  find  no  instance 
before  the  conquest,  was  evidently  preferred.     Under  the  Saxon 
government,  suits  appear  to  have  commenced,  even  before  the  king, 
by,  verbal  or  written  complaint;  at  least,  no  trace  remains  of  the 
original  writ,  the  foundation  of  our  civil  procedure.^    The  descent 
of  lands  before  the  conquest  was  according  to  the  custom  of  gavel-       , 
kind,  or  equal  partition  among  the  children  ;^  in  the  age  of  Henry  I. 
the  eldest  son  took  the  principal  fief  to  his  own  share  ;||  in  that  of 
Glanvil  he  inherited  all  the  lands  held  by  knight  service ;  but  the 
descent  of  socage  lands  depended  on  the  particular  custom  of  the 
estate.    By  the  Saxon  laws,  upon  the  death  of  the  son  without  issue, 
the  father  inherited  ;^  by  our  common  law,  he  is  absolutely,  and  in 
every  case,  excluded.     Lands  were,  in  general,  devisable  by  testa- 
ment before  the  conquest ;  but  not  in  the  time  of  Henry  II.,  except 
by  particular  custom.    These  are  sufficient  samples  of  the  differences 
between  our  Saxon  and  Norman  jurisprudence;   but  the  distinct 
character  of  the  two  will  strike  more  forcibly  every  one  who  peruses 
successively  the  laws  pubUshed  by  Wilkins,  and  the  treatise  ascribed 

*  C.  70.  were  binisbed  the  realm.    Wilkins,  Leges 

t  A  citizen  of  LondoD,  suspected  of  mur-  Anglo-Saxon,  p.  S30.     Ordeals  were  abor 

der,  having  feuled  in  the  ordeal  of  cold  water,  lished  about  the  beginnbg  of  Henry  lll.'s 

was  hanged  by  order  of  Henry  II.,  though  reign. 

he  offer^  500  marks  to  save  his  life.     Ho-         1  Hickes,  Dissert.  Epistol.  p.  8. 

veden,  p.  666.     It  appears,  as  if  the  ordeal         ^  Leges  Gulielmi,  p.  £^. 

were  permitted  to  persons  ahready  convicted         H  Leges.  Henr.  L  c.  70. 

by  the  verdict  of  a  jury.     If  they  escaped  in         ^  Leges  Henr.  I.  c.  70. 

this  purgation,  yet,  in  cases  of  murder,  they 
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CHAP,  to  Glanvil.     The  former  resemble  the  barbaric  codes  of  the  conti- 
PART  ir.  nent,  and  the  capitularies  of  Charlemagne  and  his  family ;  minute 
^^^^^"^  to  an  excess  in  apportioning  punishments,  but  sparing  and  indefinite 
CONST,    in  treating  of  civil  rights ;  while  the  other,  copious,  discriminating 
and  technical,  displays  the  characteristics  as  well  as  unfolds  the 
principles  of  English  law.     It  is  difficult  to  assert  any  thing  deci- 
sively as  to  the  period  between  the  conquest  and  the  reign  of  Henry 
II.,  which  presents  fewer  materials  for  legal  history  than  the  pre- 
ceding age ;  but  the  treatise  denominated   the  laws  of  Henry  I.^ 
compiled  at  the  soonest  about  the  end  of  Stephen's  reign,*  bears  so 
much  of  a  Saxon  character,  that  I  should  be  inclined  to  ascribe  our 
present  common  law  to  a  date,  so  far  as  what  is  gradual  has  any 
date,  not  much  antecedent  to  the  publication  of  Glanvil.-f-     At  the 
same  time,  since  no  kind  of  evidence  attests  any  sudden  and  radical 
change  in  the  jurisprudence  of  England,  the  question  must  be  consi- 
dered as  left  in  great  obscurity.     Perhaps  it  might  be  reasonable  to 
conjecture,  that  the  treatise  called  Leges  Henrici  Primi  contains  the 
ancient  usages  still  prevailing  in  the  inferior  jurisdictions,  and  that 
of  Glanvil  the  rules  established  by  the  Norman  lawyers  of  the  king's 
court,  which  would  of  course  acquire  a  general  recognition  and 
efficacy,  in  consequence  of  the  institution  of  justices  holding  their 
assizes  periodically  throughout  the  country. 
Character        The  Capacity  of  deciding  legal  controversies  was  now  only  to  be 
rfthcEiig-  found  in  men,  who  had  devoted  themselves  to  that  peculiar  study ; 
and  a  race  of  such  men  arose,  whose  eagerness  and  even  enthusiasm 
in  the  profession  of  the  law  were  stimulated  by  the  self-complacency 
of  intellectual  dexterity  in  threading  its  intricate  and  thorny  mazes. 
The  Normans  are  noted  in  their  own  country  for  a  shrewd  and  liti- 
gious temper^  which  may  have  given  a  character  to  our  courts  of 
justice  in  early  times.     Something  too  of  that  excessive  subtlety,  and 

♦  llie  Decretum  of  Gratian  is  <|uoted  in  1711.     Lord  Lyttleton,  vol.  ii.  p.  267.  hj^t 

this  tneatise,  wldch  was  not  published,  in  given  reasons  for  supposing  that  Glanvil  waa 

Italy,  till  1151.  ^ot  the  author  of  this  treatise,  but  sonif 

t  Madox;  Hist,  of  Exch.  p.  122.  edit,  clerk  under  his  direction. 
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lifaat  preference  of  technical   to   rational  principles,    which  runs  CHAP, 
through  our-system,  may  be  imputed  to  the  scholastic  philosophy^  part  it 
whichwas  in  vogue  during  the  same  period,  and  is  marked  by  the  ^■*"'^'^^\ 
features.     But  we  have  just  reason  to  boast  of  the  leading  conspt. 


duises  ^f  these  defects ;  an  adherence  to  fixed  rules,  and  a  jealousy 
of  judicial  discretion,  which  have  in  no  country,  I  believe,  been 
carried  to  such  a  length.  Hence  precedents  of  adjudged  cases,  be-*- 
comingauthoritieij  for  the  future,  have  been  constantly  noted,  and 
form  •  indeed «  almost  the  sole  ground  of  argument  in'  questions  of 
mere  law.  But  these  authorities  being  frequently  unreasonable  and 
ifiooDsist^it,  partly  from  the  infirmity  of  aU  human  reason,  partly 
from  the  Imp^rfiKt  manner  in  which  a  number  of  unwarranted  and 
iaeprifct  r^orters  have  handed  them  down,  later  judges  grew 
aaxicais  to  ^ude  by  impalpable  distinctions  what  they  did  not 
venture  to  overturn.  In  some  instances,  this  evasive  skill  has  been 
applied  to  acts  of  the  legislature.  Those  who  are  moderately  con-» 
versant  with  the  history  of  our  law  will  easily  trace  other  circum^ 
sftaoctt  that  have  cooperated  in  producing  that  technical  and  subtle 
system,  which  regulates  the  course  of  real  property.  For  as  liiat 
£»niied  ji^ost  the  whole  of  our  ancient  jurisprudence,  it  is  there  that 
we  must  seek  jts  original  character.  But  much  of  the  same  spirit 
pervades  every  part  of  the  law.  No  tribunals  of  a  civilized  people 
ever  borrowed  so  little,  even  of  illustration,  from  the  writings  of 
philosophers^  or  from  the  institutions  of  other  countries.  Hence  law 
h?is  been  studied,  in  general,  rather  as  an  ait  than  a  science,  with 
more  solicitude  to  know  its  rules  and  distinctions,  than  to  perceive 
their  application  to  that  for,  which  all  rules  of  law  ought  to  have  been 
established,  the  maintenance  of  public  and  private  rights.  Nor  is 
there  ^y  reading  more  jejune  and  unprofitable  to  a  philosophical 
mind  than  that  of  our  ancient  law-books.  Later  times  have  intro-' 
duced  other  inconveniences,  till  the  vast  extent  and  multiplicity  of 
our  laws  ^v^  become  a  practical  evil  of  serious  importance;  and 
as^e^l  which,  between  the  timidity  of  the  legislature  on  the  one 
hand,  and  the  selfish  view^  of  practitioners  on  the  other,  is  likely  to. 

VOL.  II.  c  c 
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CHAP,  reach,  in  no  long  period,  an  intolerable  excess.  Deterred  by  an  in- 
PART  iL  *^^^^*^^  clamour  against  innovation  from  abrogating  what  is  useless, 
^•^"^v-^  simplifying  what  is  complex,  or  determining  what  is  doubtful,  and 
CONST,  always  more  inclined  to  stave  oflf  an  immediate  difficulty  by  some 
patch-work  scheme  of  modifications  and  suspensions,  than  to  consult 
for  posterity  in  the  comprehensive  spirit  of  legal  philosophy,  we 
accumulate  statute  upon  statute,  and  precedent  upon  precedent,  till 
no  industry  can  acquire,  nor  any  intellect  digest  the  mass  of  leam«* 
ing  that  grows  upon  the  panting  student;  and  oiur  jurisprudence 
seems  not  unUkely  to  be  simplified  in  the  worst  and  least  honourable 
manner,  a  tacit  agreement  of  ignorance  among  its  professors.  Much 
indeed  has  already  gone  into  desuetude  within  the  last  century,  and 
is  known  only  as  an  occult  science  by  a  small  number  of  adepts* 
We  are  thus  gradually  approaching  the  crisis  of  a  necessary  refor- 
mation, when  our  laws,  like  those  of  Rome,  must  be  cast  into  tibe 
crucible.  It  would  be  a  disgrace  to  the  nineteenth  century,  if 
England  could  not  find  her  Tribonian.* 

This  establishment  of  a  legal  system,  which  must  be  considered  as 
complete  at  the  end  of  Henry  III.'s  reign,  when  the  unwritten  usages 
of  the  common  law  as  well  as  the  forms  and  precedents  of  &e  courts 
were  digested  into  the  great  work  of  Bracton,  might,  in  some  re- 

*  Whitelocke,  just  after  the  Restoration,  due  and  clear  bounds  betwixt  the  preroga^ 

complains  that  **  Now  die  volume  of  our  tive  royal^  and  the  rights  of  the  people^  and 

statutes  is  grown  or  swelled  to  a  great  big-  gives  remedy  in  private  causes,  there  needft 

ness.**    The  volume !     What  would  he  have  no  more  laws  to  be  increased ;  for  thereby 

said  to  the  monstrous  birth  of  a  volume  litigation   will  be  increased  likewise.      It 

trienoiatly,  filled  with  laws  professing  to  be  were  a  work  virorthy  of  a  parliament,  waA 

the  deliberate  work  of  the  legislature,  which  cannot  be  done  otherwise,  to  cause  a  review 

every  subject  is  supposed  to  read^  remember  of  all  our  statutes,  to  repeal  such  as  they 

and  understand !    The  excellent  sense  of  the  shall  judge  inconvenient  to  remain  in  force ;,. 

following  sentences  from  the  same  passage  to  confirm  those  which  diey  shall  think  fit  to 

may  well  excuse  me  for  quoting  diem,  and  stand,  and  those  several  statutes  which  are 

perhaps^  in  this  age  of  bigoted  averseness  confused,  some.repugnapt  to  others,  many 

to  innovation^  I  have  need  of  some  apology  touching  the  same  matter,  to  be  reduced  into 

for  what  I  have  ventured  to  say  in  the  text,  certainty,  all  of  one^ubject  iato  one  statute^ 

**  I  remember  the  opinion  of  a  wise  and  that  perspicuity  and  clearness  may  appeal 

learned  statesman  and  lawyer  (the  Chancellor  in  our  written  laws,  which  at  this  day  few 

Oxenstiem)  that  multiplicity  of  written  laws  students  or  sages  can  fi^d  jn  diem/'  Wfatle-r 

do  but  distract  the  judges,  and  render  the  locke's  Commentary  on  Parliamentary  Writ, 

law  less  certain^  tbat  where  die  law  sets  vol.  i.  p.  409*^ 
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s(pect»  conduce  to  the  security  of  public  freedom.    For,  however  CHAP. 

PART  n. 


laghly  the  prerogative  might  be  strained,  it  was  incorpcMrated  with 


the  law,  -and  treated  with  the  same  distinguishing  and  argumentative 
Sttbdetj^  as  every  other  part  of  it  Whatever  things,  therefore,  it  vas  cwsr. 
aM^Aed  that  the  king  might  4k>,  it  was  a  necessary  implication,  that 
^bae  were  other  things  which  he  could  not  do ;  else  it  were  rain  to 
specify  the  former.  It  is  not  meant  to  press  this  too  &r ;  since  un^ 
doobtedly  the  bias  of  lawyers  towards  the  prerogative  was  sometimes 
too  discernible.  But  the  sweeping  maxims  of  absolute  power,  which 
servile  judges  and  churchmen  taught  the  Tudor  And  Stuart  piinoesy 
seem  to  have  made  no  progress  under  the  Plantagenet  line. 

Whatever  may  be  thought  of  the  effect  which  the  study  of  die  law  Herediui^ 
had  upon  the  rights  of  the  subject,  it  conduced  mat^ally  to  the  crowuc 
security  of  good  order  by  ascertaining  the  hereditary  succession  of 
the  crown.     Five  kings,  out  of  seven  that  followed  William  the 
Conqueror,  were  usurpers,  according  at  least  to  modem  notions. 
Of  these,  Stephen  alone  encountered  any  serious  opposition  upon 
diat  gtxMtod;  and  -with  respect  to  him,  it  must  be  rem^nbered  that 
all  die  bormis,  ^himself  included^  hod  solemfnly  sworn  to  maintain  die 
succession  of  Matilda.     Henry  II.  procured  a  pariiantetttarysetde^ 
ment  of  the  crown  upon  his  eldest  and  second  sons;  a  strong  pre^ 
sumpticm  that  their  hereditary  right  was  not  absolutely  secure.*    A 
mixed  notion  of  right  and  choice  in  fact  prevailed  as  to  the  succes« 
sion  c^  every  European  monarchy.    The  coronalion'-oath  and  the 
form  of  popular  consent  then  required  were  considered  as  more 
material,  at  ^least  .to  perfect  a  tide,  than  we  deem  them  at  present. 
They  gave  seisin,  as  it  w^e,  of  the  crown,  and,  in  cases  of  disputed 
pretensions,  bad  a  sort  of  judicial  efficacy.    The  Chronicle  of  Dun* 
staple  says,  oonceming  Richard  L,  that  be  was  ^^  elevated  to  the 
durone  by  hereditary  right,  after  a  solemn  decdcm  by  the  clergy  and 
people  I'^-f  words  that  indicate  the  current  principles  of  that  age. 


*  LytdetoD,  Tol.  ii.  p.  14.    •        '  in  regnum,  poet  cleri  et  populi  solmmtni 

f  p.  4^  Haereditano  jure  promovendiis     electiooeni. 
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CHAP.  It  is  to  be  observed,  however,  that  Richard  took  upon  him  the  exer-^ 
PART  11.  cise  of  royal  prerogatives,  without  waiting  for  his  coronation,*  The 
ENGLISH  succession  of  John  has  certainly  passed  in  modern  times  for  an 
CONST,  usurpation^  I  do  not  find  that  it  was  considered  as  such  by  his  own 
contemporaries  on  this  side  of  the  channel.  The  question  of  inheri- 
tance between  an  uncle  and  the  son  of  his  deceased  elder  brother 
was  yet  unsettled,  as  we  learn  from  Glanvil,  even  in  private  succes- 
sion.-f-  In  the  case  of  sovereignties,  which  were  sometimes  contended 
to  require  different  rules  from  ordinary  patrimonies,  it  was,  and  con- 
tinued very  long  to  be,  the  most  uncertain  point  in  public  law* 
John's  pretensions  to  the  crown  might  therefore  be  such  as  the 
Engtish  were  justified  in  admitting,  especially  as  his  revCTsionary 
title  seems  to  have  been  acknowledged  in  the  reign  of  his  brother 
Richard4  If  indeed  we  may  place  reliance  on  Mathew  Paris, 
Archbishop  Hubert^  on  this  occasion,  declared  in  the  most  explicit 
terms  that  the  crown  was  elective,  giving  even  to  the  blood  royal  no 
other  preference  than  their  merit  might  challenge.^  Carte  rejects 
this  as  a  fiction  of  the  historian ;  and  it  is  certainly  a  strain  far 
beyond  the  constitution,  which,  both  before  and  after  the  conquest^ 
had  invariably  limited  the  throne  to  one  royal  stock,  though  not 
strictly  to  its  nearest  branch.  In  a  charter  of  the  first  year  of  his 
laeign,  John  calls  himself  king  "  by  hereditary  right,  and  through 
the  consent  and  favour  of  the  church  and  people/'|| 

It  is  deserving  of  remark^  that  during  the  rebellions  against  thip 
prince  and  his  son  Henry  HI.,  not  a  syllable  was  breathed  in  favour 
of  Eleanor,  Arthur's  sister,  who,  if  the  present  rules  of  successioa 
hajd  been  established,  was  the  undoubted  heiress  of  his  right.  The 
barons  chose  rather  to  call  in  the  aid  of  Louis,  with  scarce  a  shade 
of  title,  though  with  mucK  bettCT  means  of  maintaining  himself. 
One  should  think  tliat  men,  whose  fadiers  had  been  in  the  field  for 


♦  Gul.  NeubrigeBsis,  I.  iv.  c.  I. 
t  Glanvil;  1.  vii.  c.  3. 
i.  Hovedeo,.  p.  7M^ 
\  p,  165. 


II  Jure  haereditarie,  et  mediante  tain  clerk 
et  populi  consensu  et  iavore.  Gurdon  oa 
Parliaments,  p.  13Q. 
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Mktilda^  could  make  no  difficulties. about  female  succession.     But  I  CHAP, 
doubt  whether,  notwithstanding  that  precedent,  the  crown  of  Eng*-  p^ 
land  was  acknowledged  to  be  capable  of  descending  to  a  female  heir.  v^*v^^ 
Qreat  avers^fiess  had  been  shewn  by  the  nobiUty  of  Henry  I.  to  hia  ^onotT 
proposal  of  settling  the  kingdom  on  his  daughter.^     And  from  a 
remarkable  passage  which  I  shall  produce  in  a  note,,  it  appears  that 
even  in  the  reign  of  Edward  UI.  the  succession  was  supposed. to  be 
confined  to  the  male  linc-f 

At  length  about  the  middle  of  the  thirteenth  century,  the  lawyers 
applied  to  the  crown  the  same  strict  principles  of  descent .  which 
legukite  a  private  inheritanqe.  Edwai*d  I.  was  proclaimed  imme^* 
diately  upon  his  father's  death,  though  absent  in  Sicily.  Sojo^ething 
]iQweMer  of  the  old  principle  may  be  traced  in  this  proclamation^ 
ii0ueii  in^  his  name  by  the  guardians  of  the  realm,  where  he  asserts 
the  crown  of  England  "  to  have  devolved  upon  him  by  hereditary 
succession  and  the  will  of  his  nobles.''^  These  last  words  wer6 
omitted  m  the  proclmnatioii  of  Edward  II ;%  and  it  became  a  iiukda* 
mental  maxim  in  the  law  of  England^  Ithat  the  kiqg  never  dies.  The 
coronation  oath,  and  the  recognition  of  the  people  at  that  sol(emnity» 


*  Lyttlettti>  vol.  i.  pu  162.  Franc*,  thongli  vkb  a  certain  iiM>dificatkMi>* 
t  This  iH  intimated  by  the  treaty  made  in  which  gave  a  pretext  of  title  to  himself. 
1339  for  a  marriage  between  the  eldest  son         %  Ad  nos  regni   gubemaculum    da^ces^ 
€^  Edward  III.  wid-tbe  duke  of  Braba^tV  stone  faaereditanS^  ac  fiijocearum.  regni' Yo^a-" 
daughter.     Edward  therein  promises,  that  if  tate,  et  fidelitate  nobis  praestit^  sit  devolutum«, 
bis  son  should  die  before  him,  leaving  male  Brady  (History  of  England^  vol.i«  App^ndk, 
issue,  he  will  piiocnre  the  consent  of  Ills'  p.  1 .)  expounds  procerum  voluntate  to  mean, 
barons,  nobles  and  cities,  (that  is,  of  parlia-  willingness,  not  will;  a»  much  as*  \o  say, 
Ikieot;  nobles  here  meankig  kuighiSy  if  die  they  acted . readily,  and  without. commandl. 
word  has  any  distinct  sense.)  for  such  issue  But  in  all  probability  it  was  intended  to^ 
io  inherit  the  kingdom ;  and  if  he  die  leaving  save  die  usi|al  form  of  consent, 
a  dai^kter  only,  Gd^iiard  wr  kU  heir  shall         §  Ryoner,  t.  "if  P*  1-    Walsiug^iam^  bow- 
make  snch  provision  for  her  as  belongs  to  ever  asserts,  that  Edward  II.  ascended  the 
the  daughter  of  a  king.     Rymer,  t.  v.  p.  114.  throne    non    tam   jure    hsreditario    qujim 
It  may  be  inferred  from  this  instrument,  diat  unanimi  assensu   procerum  et  magnatum.. 
ia.  Edward's  intention^  if  not  by  the  consti*  p%  95^     Perhaps  his  Latin  is  worse  than  his 
tuti^n,  the  Stlic  law  was  to  segulate  the  law,  and  he  might  inteod  to  say,  that  the 
succession  of  the  English  ciown.    This  law,,  king  had  not  onfy  his  hereditary  tide;  but. 
it  must  be  remembered,  he  was  compelled  the  firee  cona^t  of  hiabaroiis* 
to  admit  in  his  claim  on  the  khigdom  of  ..  '    ..^ 
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CHAP,  are  formalities  which  convey  no  right  either  to  the  sovereign  or  the 

PARTIL 


*    people,  though  they  may  testify  the  duties  of  each. 


I  cannot  conclude  the  present  chapter  without  observing  one  most 
CONST,   prominent  and  characteristic  distinction  between  the  constitution  of 
^/^dc8-  England  and  that  of  every  other  country  in  Europe;  I  mean/ its 
€xdwi*vc     refusal  of  civil  privileges  to  the  lower  nobility,  or  those  whom  we 
^^  ^^'    denominate  the  gentry.     In  France,  in  Spain,  in  Germany,  wherever 
in  short  we  look,  the  appellations  of  nobleman  and  gentleman  have 
been  strictly  synonymous.     Those  entitled  to  bear  them  by  descent, 
by  tenure  of  land,  by  office  or  royal  creation,  have  formed  a  class, 
distinguished  by  privileges  inherent  in  their  blood  from  ordinary 
freemen.     Marriage  with  noble  families,  or  the  purchase  of  mihtary 
fiefs,  or  the  participation  of  many  civil  offices  were,  more  or  less, 
interdicted  to  the  commons  of  France  and  the  empire.     Of  these 
restrictions,  nothing,  or  next  to  nothing,  was  ever  known  in  England. 
The  law  has  never  taken  notice  of  gentlemen.*     From  the  reign  of 
Henry  III.  at  least,  the  legal  equality  of  all  ranks  below  the  peerage 
was,  to  every  essential  purpose,  as  complete  as  at  present.     Compare 
two  writers  nearly  contemporary,  Bracton  with  Beaumanoir,  and 
mark  how  the  customs  of  France  and  England  are  distinguishable 
in  this  respect.     The  Frenchman  ranges  the  people  under  three  divi- 
sions, the  noble,  the  free,  and  the  servile;  our  countryman  has  no 
generic  class,  but  freedom  and  villenage.-f-     No  restraint  seems  ever 
to  have  lain  upon  marriage ;  nor  have  the  children  even  of  a  peer 
been  ever  deemed  to  lose  any  privilege  by  his  union  with  a  com- 
moner.    The  purchase  of  lands  held  by  knight-service  was  always 
open  to  all  freemen.     A  few  privileges  indeed  were  confined  to  those 
who  had  received  knighthood.J     But,  upon  the  whole,  there  was  a 
virtual  equality  of  rights  among  all  the  commoners  of  England. 


^  It  18  hardly  worth  while,  even  for  the         +  Beaumanoir,  c.  45.     Bracton,  1.  i.  c.  6. 
sake  of  obviating  cavils,  to  notice  as  an  ex-         %  See  for  diese  Selden^s  Titles  of  Ho^ 
ception  die  statute  of  fiS  H.  VI.  c.  14.  pro-     nour,  vol.  iii.  p.  806. 
hibiting  the  election  of  any  who  were  not 
bom  gentlemen  for  knights  of  the  shire. 


DURING  THE  MIDDLE  AGES. 


199 

Wliat  is  most  peculiar  is,  that  the  peerage  itself  imparts  no  privil^e  CHAP* 


except  to  iis  actual  possessor.     In  every  other  country ,  the  descai 


VUI. 

dants  of  nobles  cannot  but  themselves  be  noble,  because  their  nobi- 
lity is  the  immediate  consequence  of  their  birth.  But  though  we  ^coMsrf 
conunonly  say  that  the  blood  of  a  peer  is  ennobled,  yet  this  express 
sioa  seems  hardly  accurate^  and  fitter  for  heralds  than  lawyers ;  since 
in  truth  nothing  confers  nobihty  but  the  actual  descent  of  a  peerage. 
The  sons  of  peers,  as  we  well  know,  are  commoners,  and  totally 
dartitute  of  any  legal  right  beyond  a  barren  precedence. 

There  is  no  part,  perhaps,  of  our  constitution  so  admiraUe  as  ^i 
equality  of  civil  rights;  this  isotwrnia^  which  the  philosophers  of 
ancient  Greece  only  hoped  to  find  in  democratical  gov^mment.^ 
From  the  beginning  our  law  has  been  no  respecter,  of  persons.  It 
screens  not  the  ^ntleman  of  ancient  lineage  firom  the  judgement  of 
an  ordinary  jury,  nor  from  ignominious  punishment.  It  confers  not^ 
it  never  did  confer,  those  unjust  immunities  from  public  burtheesy 
which  the  superior  orders  arrogated  to  themselves  upon  the  c<mti-^ 
n^it.  Thus  while  the  privileges  of  our  peers,  as  hereditary  legis-- 
lators  of  a  free  people,  are  incomparaUy  more  valuable  and  dignified 
in  their  nature,  they  are  far  less  invidious  in  their  exwcise  than  those 
of  any  other  nobihty  in  Europe.  It  is,  I  am  firmly  persuaded,  to 
this  pecuUarly  democratical  character  of  the  English  monarchy,  that 
we  are. indebted  for  its  long  permanence,  its  regular  improvement^, 
and  its  present  vigour.  It  is  a  singular,  a  providential  circumstance, 
that,  in  an  age  when  the  gradual  march  of  civihzation  and  commerce 
was  so  httle  foreseen,  our  ancestors,  deviating  from  the  usages  of 
neighbouring  countries,  should,  as  if  deliberately,  have  guarded 
against  that  expansive  force,  which,  in  bursting  through  obstaclei^ 
improvidently  opposed,  has  scattered  havoc  over  Europe. 

This  tendency  to  civil  equaUty  in  the  !&iglish  law  may^.  I  think,.  c»oMof 

*  v)J^  ofx^t  vfmh¥  IM9  svofia  xoAXi^of  put  into  the  moiitlis  xft  three  PeraMn  rafrap^^ 

^X*h  *vw9ftum9,  says  the  advocate  of  demo-  after  the  murder  of  ^  Smerdis ;  a^cette  cdOF-^ 

cracy  k^  the  discussion  lof  forms  of  govern-  ceived  in  the  spirit  of  Coneiller 
ment  which  Herodotus  (Tiialia>  c*  80.)  haa 
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CHAP,  be  ascribed  to  several  concurrent  causes.  In  the  first  place,  the 
feudal  institutions  were  far  less  military  in  England  than  upon  the 
^^^/-^  continent.  From  the  time  of  Henry  II.,  the  escuage,  or  pecuniary 
CONST,  commutation  for  personal  service,  became  almost  universal.  The 
SUnlnEi^I  armies  of  our  kings  were  composed  of  hired  troops,  great  part  of 
'*"*''  whom  certainly  were  knights  and  gentlemen,  but  who,  serving 
for  pay,  and  not  by  virtue  of  their  birth  or  tenure,  preserved  nothing 
of  the  feudal  character.  It  was  not,  however,  so  much  for  the  ends 
of  national  as  of  private  warfare,  that  the  relation  of  lord  and  vassal 
was  contrived.  The  right  which  every  baron  in  France  possessed  of 
redressing  his  own  wrongs  and  those  of  his  tenants  by  arms  rendered' 
their  connexion  strictly  military.  But  we  read  very  little  of  private 
wars  in  England.  Notwithstanding  an  ambiguous  passage  in  Glan- 
vil,  I  am  satisfied  that  they  were  never  legal.*  They  must  always 
have  been  a  breach  of  the  king's  peace,  which  our  Saxon  lawgivers 
were  perpetually  striving  to  preserve,  and  which  the  Conqueror  and 
his  sons  more  effectually  maintained.-f-  Nor  does  there  seem,  in  fact, 
ground  to  believe  that  any  thing  deserving  the  name  of  private  war 
ever  existed  among  the  nobility  of  England  after  the  conquest, 
except  during  such  an  anarchy  as  the  reign  of  Stephen  or  minority 
of  Henry  III.  Acts  of  outrage  and  spoliation  were  indeed  very 
frequent.  The  statute  of  Marlebridge,  soon  after  the  baronial  wars 
of  Henry  III.,  speaks  of  the  disseisins  that  had  taken  place  during 


*  After  ii(ientioning  the  three  great  cases  One  remarkable  passage  in  Domesday  ap»; 

in  which  the  lord  might  claim  an  aid  from  pears,  by  mentioning  a  legal  custom  of  pri- 

his  .vassals,  Glanvil  states  it  as  doubtful,  vate    feuds   in    an    mdividual   manor,    pnd- 

whether  he  might  also  do  so,  ad  guerram  there  only  among  Welshmen,  to  afford  an 

suammanutenendam.  l.ix.£.8.    In  a  foreign  inference  that  it  was  an  anomaly.     In  the 

writer,  we  should  iiiterpret  fhis  generally ;  royal  manor  qf  Archeofeld  in  Herefordshire, 

but  so  little  probability  appearing  that  the  if  one  Welshman  kills  another,  it  was  a  cus- 

cu^Umi  >of  private  war  among  subjects  was  tom  for. the  relations  of  the  slain,  to  assemble 

ever  legitimate  in  England,  I  dunk  that  it  and  plunder  the  murderer  and  his  kindred, 

must  be  confined  to  the  military  service  due  and  bum  their  houses  until  the  corpse  should 

ilrpin  thf  .lord  ,to  his  sovereigp^  ,^  he  interred,  which  was  to  take  pbce  by  noon 

t  ^l^e  penalties  imposed  on  ^reaches  of  on  the  ;norrow  of  his  death.    Of  this  plunder^ 

the  peace,  in  Wilkins's  Anjglo-Saxon  laws,,  the  king  had  «  third  p^it,  and  the  rest  thej' 

are  too  numerous  to  be  particularly  inserted,  kept  for  tb^maelv^s.  p.  179. 
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the  late  disturbances;*  and  thirty-five  verdicts  are  said  to  have  CHAP, 
been  given  at  one  court  of  assize  against  Foulkes  de  Breaute,  a  ^^^^^^ 
notorious  partizan^  who  commanded  some  foreign  mercenaries  in  the  n— v^^ 
army  of  the  confederate  barons  at  the  beginning  of  the  same  reign  r-f  const. 
but  these  are  faint  resemblances  of  that  wide-spreading  devastation 
which  the  nobles  of  France  and  Germany  were  entitled  to  carry 
among  their  neighbours.     The  most  prominent  instance  of  what  may 
be  deemed  a  private  war  arose  out  of  a  contention  between  the  earls 
of  Glocester  and  Hereford,  in  the  reign  of  Edward  I.,  during  which 
acts  of  extraordinary  violence  were  perpetrated ;  but,  far  from  its 
having  passed  for  lawful,  these  powerful  nobles  were  both  committed 
to  prison,  and  paid  heavy  fines.J     Thus  the  tenure  of  knight-service 
was  not  in  effect  much  more  peculiarly  connected  with  the  profession 
of  arms  than  that  of  socage.     There  was  nothing  in  the  former  con- 
dition to  generate  that  high  self-estimation,  which  military  habits 
inspire.     On  the  contrary,  the  burthensome  incidents  of  tenure  in 
chivalry  rendered  socage  the  more  advantageous,  though  less  honour- 
able of  the  two. 

In  the  next  place,  we  must  ascribe  a  good  deal  of  efficacy  to  the 
old  Saxon  principles,  that  survived  the  conquest  of  William,  and 
infused  themselves  into  our  common  law.  A  respectable  class 
of  free  socagers,  having,  in  general,  full  rights  of  alienating  their 
lands,  and  holding  them  probably  at  a  small  certain  rent  from  the 
lord  of  the  manor,  frequently  occur  in  Domesday  Book.  Though, 
as  I  have  already  observed,  these  were  derived  from  the  superior  and 
more  fortunate  Anglo-Saxon  ceorls,  they  were  perfectly  exempt  from 
all  mariks  of  villenage  both  as  to  their  persons  and  estates.  Some 
have  derived  their  name  from  the  Saxon  socy  which  signifies  a  fran- 
chise, especially  one  of  jurisdiction.  And  whatever  may  come  of 
this  etymology,  which  is  not  perhaps  so  well  established  as  that  from 
the  French  word  soCy  a  ploughshare,!  they  undoubtedly  were  suitors 

*  Stat.  52  H.  III.  §  It  18  not  easy  to  decide  between  these 

t  Matt.  Parb^  p.  27K  two  derivations  of  the  words  socage  and 

%  Rot.  Pail.  vol.  i.  p.  70.  socman.     On  die  one  hand,  the  frequent 
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CHAP,  to  the  coiirt-baron  of  the  lord,  to  whose  socj  or  right  of  justice,  they 
belonged.  They  were  consequently  judges  in  civil  causes,  deter- 
mined before  the  manerial  tribunal.*      Such   privileges  set  them 


vm. 
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recurrence  in  Domesday  Book  of  the  expres- 
sion, socmanni  de  soc^  Algari,  &c.  seems  to 
lead  us  to  infer  that  these  words,  so  near  in 
sound,  were  related  to  each  other.  Somner 
(on  Gavelkind,  p.  IS.)  is  clearly  for  this 
derivation.  But  Bracton,  1.  ii.  c.  35.,  de- 
rives socage  from  the  French  soc,  and 
this  etymology  is  curiously  illustrated  by  a 
passage  in  Blomefield's  Hist,  of  Norfolk, 
vol.  iii.  p.  538.  (folio.)  In  the  manor  of 
Cawston,  a  mace  with  a  brazen  hand  holding 
a  ploughshare  was  carried  before  the  steward, 
as  a  sign  that  it  was  held  by  socage  of  the 
duchy  of  Lancaster.  Perhaps,  however, 
this  custom  may  be  thought  not  sufficiently 
ancient  to  confirm  Bracton 's  derivation. 

*  Territorial  jurisdiction,  the  commence- 
ment of  which  we  have  seen  before  the 
conquest,  was  never  so  extensive  as  in  go- 
vernments of  a  more  aristocratical  character, 
either  in  criminal  or  civil  cases.  1 .  In  the 
laws  ascribed  to  Henry  I.,  it  is  said  that  all 

treat  offences  could  only  be  tried  in  the 
ing's  court,  or  by  his  commission,  c.  10. 
Glanvil  distinguishes  the  criminal  pleas, 
which  could  only  be  detennined  before  the 
king's  judges,  from  those  which  belong  to 
the  sheriff.  Treason,  murder,  robbery,  and 
rape  were  of  the  former  class ;  theft  of  the 
latter.  1.  xi  v.  The  criminal  jurisdiction  of  the 
sheriff  is  entirely  taken  away  by  Magna 
Charta.  c.  17.  Sir  E.  Coke  says,  the  terri- 
torial franchises  of  infanglhef  and  outfangthef 
"  had  some  continuance  afterwards,  but 
either  by  this  act,  or  per  desuetudinem,  for 
inconvenience,  these  franchises  within  ma- 
nors are  antiquated  and  gone."  2  Inst.  p.  31. 
The  statute  hardly  seems  to  reach  them ; 
and  they  were  certainly  both  claimed  and 
exercised,  as  late  as  the  reign  of  Edward  I. 
Blomefield  mentions  two  instances,  both  in 
1285,  where  executions  for  felony  took  place 
by  the  sentence  of  a  court-baron.  In  these 
cases  the  lord's  privilege  was  called  in  ques- 
tion at  the  assizes,  by  which  means  we  learn 
the  transaction;  it  is  very  probable,  that 
similar  eTfecutions  occurred  in  manors,  where 
the  jurisdiction  was  not  disputed.  (Hist,  of 
Norfolk,  vol.  i.  p.  313.;   vol.  iii.  p.  50.) 


Felonies  are  now  cognizable  in  the  greater 
part  of  boroughs ;  though  it  is  usual,  excei>t 
in  the  most  considerable  places,  to  remit 
such  as  are  not  within  benefit  of  clergy,  to 
the  justices  of  goal  delivery  on  their  circuit. 
This  jurisdiction,  however,  is  given,  or  pre- 
sumed to  be  given,  by  special  charter,  and 
perfectly  distinct  from  that  which  was  feudal 
and  territorial.  Of  the  latter  some  vestiges 
appear  to  remain  in  particular  liberties,  as 
for  example  the  Soke  of  Peterborough ;  but 
most,  if  not  all,  of  these  local  franchises 
have  fallen,  by  right  or  custom,  into  the 
hands  of  justices  of  the  peace.  A  territorial 
privilege  somewhat  analogous  to  criminal 
jurisdiction,  but  considerably  more  oppres- 
sive, was  that  of  private  gaols.  At  the  par- 
liament of  Merton,  1237,  the  lords  requested 
to  have  their  own  prison  for  trespasses  upon 
their  parks  and  ponds,  which  the  king  re- 
fused. Stat.  Merton.  c.  11.  But  several 
lords  enjoyed  this  as  a  particular  franchise ; 
which  is  saved  by  the  statute  5  H.  IV.  c.  10. 
directing  justices  of  the  peace  to  imprison 
no  man,  except  in  the  common  goal.  2. 
The  civil  jurisdiction  of  the  court-baron  was 
rendered  msignificant  not  only  by  its  limita- 
tion, in  personal  suits,  to  debts  or  damages 
not  exceeding  forty  shillings,  but  by  the 
writs  of  to/t  and  pone,  which  at  once  re- 
moved a  suit  for  lands,  in  any  stage  of  its 
progress  before  judgement,  into  the  county 
court  or  that  of  the  king.  The  statute  of 
Marlebridge  took  away  all  appellant  juris- 
diction of  the  superior  lord,  for  false  judge- 
ment in  the  manerial  court  of  his  tenant,  and 
thus  aimed  another  blow  at  the  feudal  con- 
nexion. 52  H.  III.  c.  19.  3.  The  lords  of 
the  counties  palatine  of  Chester  and  Dur- 
ham, and  the  royal  franchise  of  Ely  had  not 
only  a  capital  jurisdiction  in  criminal  cases, 
but  an  exclusive  cognizance  of  civil  suits ; 
the  former  still  is  retained  by  the  bishops  of 
Durham  and  Ely,  though  nmch  shorn  of  its 
ancient  extent  by  an  act  of  Henry  VIII.  (27 
H.  VIII.  c.  24.)  and  administered  by  the 
king's  justices  of  assize;  the  bishops  or  their 
deputies  being  put  only  on  the  footing  of 
ordbary  justices  of  die  peace.     Id.  s.  20. 
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greatly  above  the  roturiers,  or  censiers  of  France.     They  were  all  CHAP. 

PARTH. 


EnglishmeD,  and  their  tenure  strictly  English ;  which  seems  to  have 


given  it  credit  in  the  eyes  of  our  lawyers,  when  the  name  of  English- 
man was  aflfected  even  by  those  of  Norman  descent,  and  the  laws  of  const. 
Edward  the  Confessor  became  the  universal  demand.  Certainly 
Glanvil,  and  still  more  Bracton,  treat  the  tenure  in  free  socage  with 
great  respect.  And  we  have  reason  to  think,  that  this  class  of  free- 
holders was  very  numerous  even  before  the  reign  of  Edward  I. 

But,  lastly,  the  change  which  took  place  in  the  constitution  of 
parliament  consummated  the  degradation,  if  we  must  use  the  word, 
of  the  lower  nobihty :  I  mean,  not  so  much  their  attendance  by 
representation  instead  of  personal  summons,  as  their  election  by  the 
whole  body  of  freeholders,  and  their  separation,  along  with  citizens 
and  burgesses,  from  the  house  of  peers.  These  changes  will  iall 
umler  consideration  in  the  following  chapter. 
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THE  ENGLISH  CONSTITUTION. 


Reigfi  of  Edward  I, — Confirmatio  Chartarum — Constitution  of  Parliament — the  Prelates 
— the  Temporal  Peers — Tenure  by  Barony — its  Changes — Difficulty  of  the  Subject — 
Origin  of  Representation  of  the  Commons — Knights  of  Shires — their  Existence  doubt- 
fully  traced  through  the  Reign  of  Henry  HI. — Question  whether  Representation  was 
confined  to  Tenants  in  capite  discussed — State  of  English  Towns  at  the  Conquest  and 
afterzcards — their  Progress — Representatives  from  them  summoned  to  Parliament  by 
Earl  of  Leicester — Improbability  of  an  earlier  Origin— ^Cases  of  St.  Albans  and  Barn- 
stable  considered — Parliaments  under  Edward  I. — Separation  of  Knights  and  Burgesses 
from  the  Peers — Edward  II. — gradual  Progress  of  the  Authority  of  Parliament  traced 
through  the  Reigns  of  Edward  III.,  and  his  successors  down  to  Henry  VI. — Privilege 
of  Parliament — the  early  instances  of  it  noticed — Nature  of  Borough  Representation — 
Rights  of  Election — other  particulars  relative  to  Elections — House  of  Lords — Baronies 
by  Tenure — by  Writ — Nature  of  the  latter  discussed — Creation  of  Peers  by  Act  of  Par- 
liament  and  by  Patent — Summons  of  Clergy  to  Parliament — Kin^s  Ordinary  Council 
— its  Judicial  and  other  Power — Character  of  the  Plantagenet  Government — Preroga^ 
tive-^its  Excesses — erroneous  Views  corrected — Testimony  of  Sir  John  Fortescue  to  the 
Freedom  of  the  Constitution — Causes  of  the  superior  Liberty  of  England  considered — 
State  of  Society  in  England — Want  of  Police — Villenage — its  gradual  extinction — 
latter  years  of  Henry  VI. — Regencies — Instances  of  them  enumerated — Pretensions  of 
the  House  of  York^  and  War  of  the  Roses — Edward  IV. — Conclusion. 

CHAP.  1  HOUGH  the  undisputed  accession  of  a  prince,  like  Edward  the 
VIII.    Yivsty  to  the  throne  of  his  father,  does  not  seem  so  convenient  a  rest- 

PART  IIL 

^^v^  ing-place  in  history,  as  one  of  those  revolutions  which  interrupt  the 
^const!^  natural  chain  of  events,  yet  the  changes  wrought  during  his  reign 
^^^i^^  make  it  properly  an  epoch  in  the  progress  of  these  inquiries.    And, 
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indeed,  as  ours  is  emphatically  styled  a  government  by  kinir;  lords  CHAP. 

vni. 
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and  commons,  we  cannot  perhaps  in  strictness  carry  it  farther  back 


than  the  admission  of  the  latter  into  parliament ;  so  that,  if  the  con- 
stant representation  of  the  commons  is  to  be  referred  to  the  age  of  ^on^ 
Edward  the  First,  it  will  be  nearer  the  truth  to  date  the  English 
constitution  irom  that  than  from  any  earlier  sera. 

The  various  statutes  affecting  the  law  of  property  and  administra- 
tion of  justice,  which  have  caused  Edward  I.  to  be  named,  rather 
hyperbolically,  the  Enghsh  Justinian,  bear  no  immediate  relation  to 
our  present  inquiries.  In  a  constitutional  point  of  view,  the  principal 
object  is  that  statute,  entitled  the  Confirmation  of  the  Charters,  which  coniin«i- 
was  very  reluctantly  conceded  by  the  king  in  the  twenty-fifth  year  cbwter.. 
of  his  reign.  I  do  not  know  that  England  has  ever  produced  any 
patriots  to  whose  memory  she  owes  more  gratitude  than  Humphrey 
Bohun  earl  of  Hereford  and  Essex,  and  Roger  Bigod  earl  of  Nor- 
folk. In  the  Great  Charter  the  base  spirit  and  deserted  condition 
of  John  take  off  something  firom  the  glory  of  the  triumph,  though 
they  enhance  the  moderation  of  those  who  pressed  no  fieurther  upon 
an  abject  tyrant.  But  to  withstand  the  meas\u*es  of  Edward,  a 
prince  unequalled  by  any  who  had  reigned  in  England  since  the 
Conqueror  for  prudence,  valour  and  success,  required  a  far  more 
intrepid  patriotism.  Their  provocations,  if  less  outrageous  than 
those  received  from  John,  were  such  as  evidently  manifested  a  dis- 
position in  Edward  to  reign  without  any  controul ;  a  constant  re- 
fusal to  confirm  the  charters,  which  in  that  age  were  hardly  deemed 
to  bind  the  king  without  his  actual  consent;  heavy  impositions, 
especially  one  on  the  export  of  wool,  and  other  unwarrantable  do* 
mands.  He  had  acted  with  such  unmeasured  violence  towards  the 
clergy,  on  account  of  their  refusal  of  further  subsidies,  that,  although 
the  ill-judged  poUcy  of  that  class  kept  their  interests  too  distinct 
from  those  of  the  people,  it  was  natural  for  all  to  be  alarmed  at  the 
precedent  of  despotism.*     These  encroachments  made  resistance 

*  The  fidest  account  we  possess  of  these     in  Walter  Hemingford,  one  of  the  historians 
domestic  transactions  from  1994  to  15298  is     edited  by  Heame.  p.  58 — 168.    They  ha^e 
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CHAP,  justifiable,  and  the  circumstances  of  Edward  made  it  prudent.  His 
ambition,  luckily  for  the  people,  had  involved  him  in  foreign  warfare, 
^-^'^^  from  which  he  could  not  recede  without  disappointment  and  dis- 
coNST.  honour.  Thus  was  wrested  from  him  that  famous  statute,  inade- 
quately denominated  the  Confirmation  of  the  Charters,  because  it 
added  another  pillar  to  our  constitution,  not  less  important  than  the 
Great  Charter  itself.* 

It  was  enacted  by  the  25  E.  I.  that  the  charter  of  liberties,  and 
that  of  the  forest,  besides  being  explicitly  confirmed,"!-  should  be 
sent  to  all  sheriffs,  justices  in  eyre,  and  other  magistrates  throughout 
the  realm,  in  order  to  their  publication  before  the  people;  that 
copies  of  them  should  be  kept  in  cathedral  churches  and  publicly 
read  twice  in  the  year,  accompanied  by  a  solemn  sentence  of  ex- 
communication against  all  who  should  infringe  them  ;  that  any 
judgement  given  contrary  to  these  charters  should  be  invalid,  and 
holden  for  nought.  This  authentic  promulgation,  these  awful  sanc- 
tions of  the  Great  Charter,  would  alone  render  the  statute  of  which 
we  are  speaking  illustrious.  But  it  went  a  great  deal  farther. 
Hitherto  the  king's  prerogative  of  levying  money,  by  name  of  tallage 
or  prise,  from  his  towns  and  tenants  in  demesne,  had  passed  un- 
questioned. Some  impositions,  that  especially  on  the  export  of 
wool,  affected  all  his  subjects.  It  was  now  the  moment  to  enfran- 
chise the  people,  and  give  that  security  to  private  property  which 
Magna  Charta  had  given  to  personal  liberty.  By  the  5th  and  6th 
sections  of  this  statute  "  the  aids,  tasks,  and  prises''  before  taken  are 
renounced  as  precedents ;  and  the  king  "  grants,  for  him  and  his 
heirs,  as  well  to  archbishops,  bishops,  abbots,  priors,  and  other  folk 

been  vilely   perverted   by   Carte,   but  ex-  words,  salvo  jure  corone  noatrae ;  on  which 

tremely  well  told  by  Hume,  the  first  writer  the  two  earls  retired  from  court.     When  the 

who  had  the  merit  of  exposing  the  character  confirmation  was  read  to  the  people  at  St. 

of  Edward  I.     See  too  Knyghton,  in  Twys-  Paul's,  says  Hemingford,  they  blessed  the 

den's  Decem  Scriptores,  col.  2492.  king  on  seeing  the  charters  with  the  great 

♦  Walsingham,  in  Camden's   Scriptores  seal  affixed ;  but  wh^n  they  heard  the  cap- 

Rer.  Anglicarum.  p.  71 — 73.  tious  conclusion,  they  cursed  him  instead. 

t  Edward  would  not  confirm  the  charters.  At  the  next  meeting  of  parliament,  the  king 

notwithstmdiiq;  his  promise,  without   the  agreed  to  omit  these  insidious  words,  p.  16$. 
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of  kolj  church,  as  also  to  earls,  barons,  and  to  all  the  comnumalty  CHAP. 


of  the  land,  that  for  no  business  from  henceforth  we  shall  take  such  _ .  __  _^ 

PARX  XXI* 


VIII. 

manner  ofaids^  tasks  nor  piises,  but  by  the  common  assent  of  the 
Kalm^  and  for  the  common  profit  thereof,  saving  the  ancient  aids  const. 
and  prises  due  and  accustomed/'    The  toll  upon  wool,  so  far  as 
levied  by  the  king's  mere  prerogative,  is  expressly  released  by  the 
seventh  section.* 

We  come  now  to  a  part  of  our  subject  exceedingly  important,  but  constitatio. 
more  intricate  and  controverted  than  any  other,  the  constitution  of  nnlm.  '* 
parliament.  I  have  taken  no  notice  of  this  in  the  last  section,  in 
6rder  to  present  uninterruptedly  to  the  reader  the  gradual  progress 
of  our  legislature  down  to  its  complete  estabhshment  under  tiie 
£dwardfi(.  No  excuse  need  be  made  for  the  dry  and  critical  disqui- 
sition of  the  following  pages ;  but  among  such  obscure  inquiries,  I 
cannot  feel  myself  as  secure  from  error,  as  I  certainly  do  firom 
partiality. 

One  constituent  branch  of  the  great  councils,  held  by  William  the  Thetpw- 
Conqueror  and  all  his  successors,  was  composed  of  the  bishops,  and  ^^^ 
the  heads  of  rehgious  houses  holding  their  temporahties  immediately 
of  the  crown.  It  has  been  frequently  maintained,  that  these  spiritual 
lords  sat  in  parliament  only  by  virtue  of  their  baronial  tenure. 
And  certainly  they  did  all  hold  baronies,  which,  according  to  the 
analogy  of  lay  peerages,  were  sufficient  to  give  them  such  a  share  in 
the  legislature.  Nevertheless,  I  think  that  this  is  rather  too  con- 
tracted a  view  of  the  rights  of  the  EngUsh  hierarchy,  and  indeed,  by 
implication,  of  the  peerage.  For  a  great  council  of  advice  and 
assent  in  matters  of  legislation  or  national  importance  was  essen* 
tial  to  all  the  northern   govemments.     And  all  of  them,  except 


•  The  supposed  statute^  De  Tallagio  non  the  commons  of  the  shire,  whose  sole  pro- 

coDcedendo,  is  considered  by  Blackstone,  vince  was  to  determine  offences  a^inst  the 

(Introduction  to  Charters,  p.  67.)  as  merely  two  charters,  with  power  of  punishing  by 

kn  abstract  of  the  Confirmatio  Chartarum.  fine  and  imprisonment ;  but  not  to  extend  to 

By  that  intitled  Articuli  super  Chartas,  28  any  case  wherein  a  remedy  by  writ  was  al- 

Edw.  I.,  a  court  was  erected  in  every  county,  ready  provided, 
of  three  knights  or  others,  to  be  elected  by 
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CHAP,  perhaps  the  Lombards,  invited  the  superior  ecclesiastics  to  their 
councils;  not  upon  any  feudal  notions,  which  at  that  time  had 
^-^^w''  hardly  begun  to  prevail,  but  chiefly  as  representatives  of  the  church 
^onst!'  and  of  religion  itself;  next,  as  more  learned  and  enlightened  coun- 
sellors than  the  lay  nobihty ;  and,  in  some  degree,  no  doubt,  as  rich 
proprietors  of  land.  It  will  be  remembered  also,  that  ecclesiastical 
and  temporal  affairs  were  originally  decided  in  the  same  assemblies, 
both  upon  the  continent  and  in  England.  The  Norman  conquest, 
which  destroyed  the  Anglo-Saxon  nobility,  and  substituted  a  new 
race  in  their  stead,  could  not  impair  the  immortality  of  church  pos- 
sessions. The  bishops  of  William's  age  were  entitled  to  sit  in  his 
councils  by  the  general  custom  of  Europe,  and  by  the  common  law 
of  England,  which  the  conquest  did  not  overturn.*  Some  smaller 
arguments  might  be  urged  against  the  supposition,  that  their  legis- 
lative rights  are  merely  baronial ;  such  as  that  tne  guardian  of  the 
spiritualities  was  commonly  summoned  to  parliament  during  the 
vacancy  of  a  bishopric,  and  that  the  five  sees  created  by  Henry  VIII. 
have  no  baronies  annexed  to  them  ;*f  but  the  former  reasoning  ap- 
pears less  technical  and  confined. J 

*  Hody   (Treatise   on   Convocations,  p.  a  baronial  tenure,  which,  if  there  be  any  con- 

1 26.)  states  the  matter  thus :  in  the  Saxon  sistency  in  law,  must  unequivocally  distin- 

times  all  bishops  and  abbots  sat  and  voted  guish  them  from  commoners ;  since  any  one 

in  the  state  councils,  or  parliament,  as  such,  holding  by  barony  might  be  challenged  on  a 

and  not  on  account  of  their  tenures.     After  jury,  as  not  being  the  peer  of  the  party 

the  conquest  the  abbots  sat  there  not  as  such,  whom  he  was  to  try.     It  is  true,  that  they 

but  by  virtue  of  their  tenures,  as  barons ;  take  no  share  in  the  judicial  power  of  the 

and  the  bishops  sat  in  a  double  capacity,  as  house  of  lords  in  cases  of  treason  or  felony ; 

bishops,  and  as  barons.  but  this  is  merely  in  conformity  to  those 

f  Hody,  p.  128.  ecclesiastical  canons,  which  prohibited  the 

'!(.  It  is  rather  a  curious  speculative  ques-  clergy  from  partaking  in  capital  judgements, 

tion,  and  such  only,  we  may  presume,  it  will  and  they  have  always  withdrawn  from  the 

long  continue,  whether  bishops  are  entitled,  house  on  such  occasions  under  a  protestation 

on  charges  of  treason  or  felony,  to  a  trial  by  of  their  right  to  remain.     Had  it  not  been 

the  peers,     if  this  question  be  considered  for  this  particularity,  arising  wholly  out  of 

eitlier  theoretically,  or  according  to  ancient  their  own  discipline,  the  question  of  their 

authority,  I  think  the  affirmative  proposition  peerage  could  never  have  come  into  dispute, 

is  beyond  dispute.    Bishops  were  at  all  times  As  for  the  common  objection,  that  they  are 

members  of  the  great  national  council,  and  not  tried  as  peers,  because  they  have  no 

fully  equal  to  lay  lords  in  temporal  power  as  inheritable  nobility,  I  consider  it  as  very  fri* 

well  as  dignity.     Since  the  conquest,  they  volous  ;  since  it  takes  for  granted  the  precise 

have  held  their  temporalities  of  the  crown  by  matter   in  controversy,  that  an  inheritable 
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Next  to  these  spiritual  lords  are  the  earls  and  barons,  or  lay  CHAP, 
peerage  of  England*     The  former  dignity  was  perhaps  less  official  p^j^^  " 
than  in  the  Saxon  times,  although  the  eari  was  entitled  to  the  thii^d   ^--^^w 
penny  of  all.  emoluments^  arising  from  the  administration  of  justice  in  const. 
the  county-courts,  and  might,  perhaps,  command  the  militia  of  his  '"'« '"^^^ 

and  baroni. 


nobility  is  necessary  to   the   defimtion  of 
peerage^  or  to  its  incidental  privileges. 

If  we  come  to  constitutional  precedents, 
by  which,  when  sufficiently  numerous  and 
unexceptionable,  all  questions  of  this  kind 
are  ultimately  to  be  determined,  the  weight  of 
ancient  authority  seems  to  be  in  £eivour  of  the 

{•relates.  In  the  fifteenth  year  of  £dward 
II.  (1340),  the  king  brought  several  charges 
against  Archbishop  Stratford.  He  came  to 
'parliament,  with  a  declared  intention  of 
defending  himself  before  his  peers.  The 
king  insisted  upon  his  answering  in  the  court 
of  exchequer.  Stratford  however  perse- 
vered; and  the  house  of  lords  by  the  king's 
consent  appointed  twelve  of  their  number, 
bishops,  earls,  and  barons,  to  report  whether 
peers  ought  to  answer  criminal  charges  in 
parliament,  and  not  elsewhere.  This  com- 
mittee reported  to  the  king  in  full  parliament, 
that  the  peers  of  the  land  ought  not  to  be 
arraigned,  nor  put  on  trial,  except  in  parlia- 
ment and  by  weir  peers.  The  archbishop 
upon  this  prayed  the  king,  (hat  inasmuch  as 
he  had  been  notoriously  de&med^  he  might 
be  arraigned  in  full  parliament  before  the 
peers,  and  there  make  answer;  which  re- 
quest the  king  granted.  Rot.  Pari.  vol.  ii. 
p.  127.  Colliers  Eccles.  Hist.  vol.  i.  p. 
..543.  The  proceedings  against  Stratford 
went  no  farther,  but  1  think  it  impossible 
not  to  admit,  that  his  right  to  trial  as  a  peer 
was  fully  recognized  both  by  the  king  and 
lords. 

This  is  however  the  latest,  and  perhaps 
the  only  instance  of  a  prelate's  obtaming  so 
high  a  privilege.  In  the  preceding  reign  of 
Edwaro  II.,  if  we  can  rely  on  the  account  of 
WaUingham,  (p.  119*)  Adam  Orleton,  the 
factious  bishop  of  Hereford,  had  first  been 
arraigned  before  the  house  of  lords,  and  sub- 
sequently convicted  by  a  common  jury ;  but 
the  transaction  was  of  a  singular  nature,  and 
^  king  might  probably  be  influenced  by 


the  difficulty  of  obtaining  a  conviction  fi'om 
the  tempord  peers,  of  whom  many  were  dis- 
affected to  him,  in  a  case  where  privilege  of 
clergy  was  vehemently  claimed.  But,  about 
J  357,  a  bishop  of  Ely,  being  accused  of  bar* 
homing  one  guilty  of  murder,  though  he  de- 
manded a  trial  by  the  peers,  was  compelled 
to  abide  the  verdict  of  a  jury.  Collier,  p. 
557.  In  the  31st  of  Edw.  III.  (1358),  the 
abbot  of  Missenden  was  hanged  for  coining. 
2  Inst.  p.  6S5.  The  abbot  of  this  monas- 
tery appears  from  Dugdale  to  have  been 
summoned  by  writ  in  the  49thof  Henry  III. 
If  he  actually  held  by  barony,  I  do  not  per- 
ceive any  strong  distinction  between  hia  case 
and  that  of  a  bishop.  The  leading  prece- 
dent, however,  and  that  upon  which  lawyers 
principally  found  their  denial  of  this  privilege 
to  the  bishops,  is  the  case  of  Fisher,  who 
was  certainly  tried  before  an  ordinary  jury ; 
nor  am  I  aware  that  any  remonstrance  was 
was  made  by  himself,  or  complaint  by  his 
friends,  upon  this  ground.  Cranmer  was 
treated  in  the  same  manner ;  and  from  these 
two,  being  the  most  recent  precedents,  though 
neither  of  them  in  the  beat  of  times,  the 
great  plurality  of  law-books  have  drawn  a 
conclusion,  that  bishops  are  not  entitled  to 
trial  by  the  temporal  peers.  Nor  can  there 
be  much  doubt,  that  whenever  the  occasion 
shall  occur,  this  will  be  the  decision  of  the 
house  of  lords. 

There  are  two  peculiarities,  as  it  may  na- 
turally appear,  in  the  above-mentioned  reso- 
lution of  the  lords  in  Stratford's  case.  The 
first  is,  that  they  claim  to  be  tried,  not  only 
before  their  peers,  but  in  parliament.  And 
in  the  case  of  the  bishop  of  El^,  it  is  said  to 
have  been  objected  to  his  claim  of  trial  by 
his  peers,  that  parliament  was  not  then  sit- 
ting. (Collier,  ubi  sup.)  It  is  most  pro- 
bable, therefore,  that  the  court  of  the  lord 
high  steward,  for  the  special  purpose  of  tiy- 
ing  a  peer,  was  of  more  recent  institution;  as 
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CHAP,  county,  when  it  was  called  forth.*     Every  earl  was  also  a  baron  ; 

•    and  held  an  honour  or  barony  of  the  crown,  for  which  he  paid  ii 

"^^^v-^  higher  relief  than  an  ordinary  baron,  probably  on  account  of  the 

CONST,    profits  of  his  earldom.     I  will  not  pretend  to  say,  whether  titular 


appears  also  from  Sir  E.  Coke's  expressions. 
4  Inst.  p.  5B.  The  second  circumstance 
Hunt  may  strike  a  reader  is,  that  the  lords 
assert  their  privilege  in  all  criminal  cases, 
HO*  <fetinguishing  misdemeanours  from  trea- 
sons and  felonies.  But  in  tliis  they  were  un- 
doubtedly warranted  by  the  clear  language  of 
Magna  Oiarta,  which  makes  no  distinction 
di  the  kind.  The  practice  of  trying  a  peer 
for  misdetneauoius  by  a  jury  of  commoners, 
concerning  the  origin  of  which  I  can  say 
aediing,  is  one  of  those  anomalies  which  too 
often  render  our  laws  capricious  and  unrea- 
sonable in  the  eyes  of  impartial  men. 

Sitrce  writnag  the  above  note,  1  have  read 
StilHngflfc^'s  treatise  on  the  judicial  power 
\i{  the  bis/hops  in   capital   cases;    a   right 
wbidh,  tihotigh  now,  1  think,  abrogated  by 
"nou-claim  and  a  course  of  contrary  prece- 
^3ent»,  he  proves  beyond  dispute  to  have  ex- 
isted by  the  common  law  and  constitutions 
of  *Clai*6ndon,  to  haVe  been  occasionally  ex- 
ercised, and  to  have  been  only  suspended  by 
'fheit  *volUntary  act.     In  the  course  of  this 
tO'gumenrt,  ht  treats  of  the  peerage  of  the 
biShops,   and  produces  abundant  evidence 
fttjm  the  tecorus  of  parliament  that  they  were 
styled  peers,  for  which,  though  convinced 
from  generai  recollection,  I  had  not  leisure 
Or  dispositi'on  to  search.     But  if  any  doubt 
rirould  remain,  the  statute  25  E.  III.  c.  6. 
contain^  a  legislative  declaration  of  the  peer- 
age of  bishops.    The  whole  subject  is  dis- 
cussed with  much  perspicuity  and  force  by 
Stilfingfleet,  N^'ho  seeuis  however  not  to  press 
very  greatly  flie  right  of  trial  by  peers,  aware 
no  doubt  of  the  weight  of  opposite  prece- 
dents.  (StillmgfleetVWorks, ^ol.  iii.  p,  820.) 
In  one  distinction,  thatt  the  bishops  vote  in 
"dieif  juditial  fanctiouB  as  barons,  but  in  le- 
^station  as  magnates,  which  Waibuiton  has 
brought  forward  &s  bis  own  in  the  Alliance 
df  <CSiun!h  tad  Si0t&,  Stillmgfleet  has  pet- 
faabs  t^ot  taken  the  strongest  giround,  nor 
iHifficiently  aceountedfor  their  right  of  sitting 
In  judgeureitt  on  the  impeachment  of  a  com* 


moner.  Parliamentary  impeachment,  upon 
charges  of  high  public  crimes,  wherein  in 
fact  both  houses  act  judicially,  seems  to  be 
the  exercise  of  a  right  inherent  in  the  great 
council  of  the  nation,  some  traces  of  which 
appear  even  before  the  conquest ;  (Chron. 
Sax.  p.  1 64.  169.)  independent  of,  and  super- 
seding, that  of  trial  by  peers,  which,  if  the 
29A  section  of  Magna  Oiarta  be  strictly 
construed,  is  only  required  upon  indictments 
at  the  king^s  suit.  And  this  consideration  is 
of  great  weight  in  the  question  still  unsettled, 
whether  a  commoner  can  be  tried  by  the 
lords  upon  an  impeachment  for  treason. 

The  treatise  of  Stillingfleet  was  written  on 
occasion  of  the  objection  raised  by  the  com- 
mons to  the  bishops  voting  on  the  question 
of  Lord  Danby's  pardon,  which  he  pleadeli 
in  bar  of  bis  impeachment.  Burnet  seems 
to  suppose,  that  their  right  of  final  judgement 
had  never  been  defended,  and  confounds 
judgement  with  sentence.  Mr.  Hargrave, 
strange  to  say,  has  made  a  much  greater 
blunder,  and  imagined  that  the  question  re- 
lated to  their  right  of  voting  on  a  bill  of 
attainder,  which  no  one,  I  believe,  ever  dis- 
puted.    Notes  on  Co.  titt.  134  b. 

♦  Madox,  Baronia  Anglica,  p.  1 38.  Dia- 
logus  de  Scaccario,  1.  i.  c.  17.  Lytfleton^s 
Henry  II.  vol.  ii.  p.  217.  The  last  of  thes*e 
writers  supposes,  contrary  to  Selden,  that 
the  earls  continued  to  be  governors  of  their 
counties  under  Henry  11.  Stephen  created  a 
few  titular  earls,  with  grants  of  crown  lauds  to 
support  them  ;  but  his  successor  resumed  the 
grants,  and  deprived  them  of  their  earldoms. 
In  Rymer'S  Foedera,  vol.  i.  p.  3.  we  find 
a  grant  of  Matilda,  creating  Milo  of  Glocef- 
ter  earl  of  Hereford,  with  Uie  mote  and 
castle  of  that  city  in  fee  to  him  and  his  heir«, 
the^third  penny  of  the  renfof^flie  city,  and 
of  the  pleas  in  the  county,  three  manors  ami 
a  forest,  and  the  service  of  three  tenants  in 
chief,  with  all  their  fiefs;  to  be  held  with  all 
privileges  and  liberties  as  fully  as  evec  .aa^ 
^arl  in  England  had  possessed  them. 
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earidoms,  absolutely  distinct  from  the  lieutenancy  of  a  county,  were  OHAP*. 
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as  ancieot  m  the  conquest,  which  M^dox  seems  to  think,  or  were 


considered  as  irregular,  so  late  as  Henry  II.,  according  t<?  Lord 
Lyttleton.     In  Ihigdale's  Baronage,  I  find  none  of  this  de^riptiori  ^ton^t?' 
in  the  first  Norman  reigns,  for  even  that  of  Ciare  was  connected 
with  the  local  earldom  of  Hertford. 

It  is  universally  agreed,  that  the  only  baronies  known  for  two  Question  m 
€?cnturie&  after  the  conquest  were  incident  to  the  tenure  of  land  tureofbli^- 
beld  immediately  from  the  crown.  There  are  however  material 
difficulties  in  the  way  of  rightly  understanding  their  nature,  which 
ought  not  to  be  passed  over,  because  the  consideration  of  baronial 
teaures  will  best  devclope  the  formation  of  our  parliamentary  system. 
Two  of  our  most  eminenft  legal  antiquaries,  Selden  and  M adox,  haye 
entertained  diflferent  opinions  as  to  the  characteristics  and  attributes 
of  this  tenure. 

According  to  the  first,  every  tenant  in  chief  by  knight-service  was  Theory  of 
an  honorary  or  parliamentary  baron,  by  reason  of  his  tenure.  All 
these  were  summoned  to  the  king^s  councils,  and  were  peers  of  his 
comt.  llieir  baronies,  or  honours,  as  they  were  frequently  called, 
consisted  of  a  number  of  knight's  fees,  that  is,  of  estates,  from  each 
of  which  the  feudal  service  of  a  knight  was  due ;  not  fixed  to  thirteen 
fees  and  a  third,  as  has  been  erroneously  conceived,  but  varying 
according  to  the  extent  of  the  barony,  and  the  reservation  of  service 
at  the  time  t4  its  creation.  Were  they  more  or  fewer,  however,,  their 
owner  was  equally  a  baron,  and  summoned  to  serve  the  king  in 
parliamafit  wHh  his  adtide  and  judgement,  as  appears  by  many 
records  and  passages  in  history. 

But  about  thfe  latter  end  €if  Johii^s  reign,  some,  only  of  the  most 
eminent  tenants  in  chief  were  summoned  by  particular  writs ;  the 
rest  by  one  general  summons  through  tbe  sheriflfe  of  their  several 
counties.  This  is  declared  in  the  Great  Charter  of  that  prince^ 
wherein  he  promises  that,  whenever  in  aid  or  scutage  shall  be 
required,  faciemus  summoned  archiepiscopos,  episcopos,  abbates, 
comites  et  majores  barones  tegni  sigiHatira  per  literas  nostras.    Et 

£  £  ^ 
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CHAP,  praeterea  faciemus  summoneri  in  generali  per  vicecomites  et  ballivos 
PARTiiL  ^^st^^s  omnes  alios  qui  in  capite  tenent  de  nobis.  Thus  the  barons 
^■-■"v-^  are  distinguished  from  other  tenants  in  chief,  as  if  that  name  were 
CONST,  only  appHcable  to  a  particular  number  of  the  king's  immediate 
vassals.  But  it  is  reasonable  to  think,  that  before  this  charter  was 
made,  it  had  been  settled  by  the  law  of  some  other  parliament,  how 
these  greater  barons  should  be  distinguished  from  the  lesser  tenants 
in  chief;  else  what  certainty  could  there  be  in  an  expression  so 
general  and  indefinite  ?  And  this  is  likely  to  have  proceeded  from 
the  pride  with  which  the  ancient  and  wealthy  barons  of  the  realm 
would  regard  those  newly  created  by  grants  of  escheated  honours, 
or  those  decayed  in  estate,  who  yet  were  by  their  tenures  on  an 
equality  with  themselves.  They  procured  therefore  two  innovations 
in  their  condition ;  first,  that  these  inferior  barons  should  be  sum- 
moned generally  by  the  sheriff,  instead  of  receiving  their  particular 
writs,  which  made  an  honorary  distinction;  and  next,  that  they 
should  pay  relief,  not  as  for  ati  entire  barony,  one  hundred  marks ; 
but  at  the  rate  of  five  pounds  for  each  knightVfee  which  they  held 
of  the  crown.  This  changed  their  tenure  to  one  by  mere  knight- 
service,  and  their  denomination  to  tenants  in  chief.  It  was  not  dif-. 
ficult,  afterwards,  for  the  greater  barons  to  exclude  any  from  coming 
to  parliament  as  such,  without  particular  writs  directed  to  them,  for 
which  purpose  some  law  was  probably  enacted  in  the  reign  of 
Henry  III.  If  indeed  we  could  place  reliance  on  a  nameless  author 
whom  Camden  has  quoted,  this  limitation  of  the  peerage  to  such  as 
were  expressly  summoned  depended  upon  a  statute  m^de  soon  after 
the  battle  of  Evesham.  But  no  one  has  ever  been  able  to  discover 
Camden's  authority,  and  the  change  was,  probably,  of  a  much  ear- 
lier date.* 
•f  Madox;  Such  is  the  theory  of  Selden,  which,  if  it  rested  less  upon  con- 
jectural alterations  in  the  law,  would  undoubtedly  solve  some  ma- 
terial diflSculties  that  occur  in  the  opposite  view  of  the  subject 

•  Sel4ea's  Works,  voK  uL  p.  7 1S~743. 
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Accdrdiag  to  MadogK,  .teDMre  by  knight's  service  in  chief  was  always  CHAP.: 
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^i^ttiict  fircMB  diftt  by  barony •.    It  i/s  not  easy,  however,  to  point  out 


the  characteristic  differences  of  the  two  ;  nor  has  that  eminent  anti- 
quary, in  his  largQ  work,  the  Baronia  Anghca,  laid  down  any  defini-  ^const^* 
tion,  or  attempted  to  explain  the  real  nature  of  a  barony.  The  "Jl^^' 
distinctioi^  could  not  consist  in  the  number  of  knight's  fees;  for  the  "p^° ******* 
barony  of  Hwayton  consisted  of  only  three ;  while  John  de  Baliol 
held  thirty  fees  by  mere  ktuight-service.*  Nor  does  it  seem  to  have 
consisted  in  the  privilege  or  service  of  attending  parliament,  since 
all  tenant^  in  chief  were  usually  summoned.  But  whatever  may 
have  been  the  line  between,  these  modes  of  tenure,  there  seems  com- 
ply proof  of  their  separation  long  before  the  reign  of  John. 
Tenants  in  chief  are  enumerated  distinctly  from  earls  and  barons  in 
the  charter  of  Henry  I.  Knights,  as  well  as  barons,  are  named  as 
pi^esent  in  the  parliament  of  Northampton  in  1165,  in  that  held  at 
the  some  town  in  1176,  and  upon  other  occasions.-f  Several  persons 
appear  in  the  liber  Niger  Scaccarii,  a  roll  of  miUtary  tenants  made. 
ia  the  age  of  Henry  II.,  who  held  single  knight>  fees  of  the  crown. 
It  is  however  highly  probable,  that,  in  a  lax  sense  of  the  word,  these 
knights  may  sometimes  have  been  termed  barons.  The  author  of 
the  Dialogus  de  Scaccario  speaks  of  those  holding  greater  or  lesser 
baronies,  including,  as  appears  by  the  context^  all  tenants  in  chief  J 
The  former  of  these  sieem  to  be  the  majores  barones  of  King  John's 
charter.  And  the  secundce  dignitatis  barques,  said  by  a  contempo- 
rary historian  to  have  been  present  in  the  parliament  of  Northampton, 
were  in  call  probability  no  other  than  the  knightly  tenants  of  the 
crown*^  For  the  word  baro,  originally  meaning  only  a  pxan,  was 
o£  very  large  significance,  and  is  not  unfrequently  applied  to  com- 

♦  Littleton's  Henry  II.  vol.  ii.  p.  212.  consistent  with  their  opinion,  that  the  com- 

t  Hody  on  ConvocationB,  p.  222.  ^34.  mens  were  a  part  of  parliament  at  that  time. 

J  Lib.  ii.  c.  9.  »  But  Hume,  assuming  at  once  the  truth  of 

§  dody  and  Lord  Lyttleton  maintain  these  their  interpretation  in  this  instance,  and  the 

"  barons  oi  the  second  r^nk"  to  have  been  falsehood  of  their  system,  treats  it  as  a  d^via^ 

the  sub-vassaU  of  the  crown ;  tenants  of  the  tion  from  the  established  rule,  and  a  proof 

great  bardns,  to  whwn  tihe  name  was  some-  of  the  unsettled  3tate  of  the  constitution.  ^ 

times  improperly  applied.    This  was  very 
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CHAP,  mon  freeholders,  as  in  the  phrase  of  court-baron.     It  was  used  tod 
vm.  ^ 

PART  III. 


for  the  magistrates  or  chief  men  of  cities ;  as  it  is  still  for  the  judges 


of  the  exchequer,  and  the  representatives  of  the  Cinque-Ports. 
CONST.  The  passage  however  before  cited  from  the  Great  Charter  of 
John  affords  one  spot  of  firm  footing  in  the  course  of  our  progress. 
Then,  at  least,  it  is  evident  that  all  tenants  in  chief  were  entitled  to 
their  summons ;  the  greater  barons  by  particular  writs,  the  rest, 
through  one  directed  to  their  sheriff.  The  epoch  when  all,  who, 
though  tenants  in  chief,  had  not  been  actually  summoned,  were 
deprived  of  their  right  of  attendance  in  parliament,  is  again  involved 
in  uncertainty  and  conjecture.  The  unknown  writer  quoted  by 
Camdem  seems  not  sufficient  authority  to  establish  his  assertion, 
that  they  were  excluded  by  a  statute  made  after  the  battle  of 
Evesham.  The  principle  was  most  likely  acknowledged  at  an  ear- 
lier time.  Simon  de  Montfort  summoned  only  twenty-three  tem- 
poral peers  to  his  famous  parliament.  In  the  year  1255,  the  barons 
complained,  that  many  of  their  number  had  not  received  their  writs, 
according  to  the  tenour  of  the  charter,  and  refused  to  grant  an  aid 
to  the  king  till  they  were  issued.*  But  it  would  have  been  easy  to 
disappoint  this  mode  of  packing  a  parliament,  if  an  unsummoned 
baron  could  have  sat  by  mere  right  of  his  tenure.  Tlie  opinion  of 
Selden,  that  a  law  of  exclusion  was  enacted  towards  the  beginning 
of  Henry's  reign,  is  not  liable  to  so  much  objection.  But  perhaps  it 
is  unnecessary  to  frame  an  hypothesis  of  this  nature.  Writs  of  sum- 
mons might  probably  be  older  than  the  time  of  John  ;-f-  and  w^hen 
this  had  become  the  customary  and  regular  preliminary  of  a  baron's 
-coming  td  parliament,  it  ^vas  a  natural  transition  to  look  upon  it  as 
an  indispensable  condition ;  in  times  when  the  prerogative  was  high, 
the  law  unsettled,  and  the  service  in  parliament  deemed  by  many 
still  more  burthensome  tlian  honourable.     Some  omissions  in  sum- 

♦  M.  Paris,  p.  785.    The  barons  even  +  Henry  II.,  in  1 1 75,  forbad  any  of  those 

leil  the  king,  that  this  mtds  contrary  to  his  ^ho  had  been  concerned  in  the  late  rebelUon 

cliarter,  in  which  .nevertheless  the  clause  to  to  come  to  his  court  without  a  particular 

*    that  effect,  contained  in  his  father*s  charter,  summons.     Carte,  vof.  ii'.  p.  249. 

bad  been  omitted.  '     . .         i  . 
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iBoriing  the  king's  teikaots  to  former  paxliaments  may  perhaps  faomt  GU  AF^ 

VllL 
PAfuriu: 


produced  the  above-menlioned  provision  of  the  Great  Charter,  which    ^'"' 


had  a  relation  to  the  impositioii  of  taxes,  wherein  it  was  deemed 
essaitiai  to  obtain  a  naoce  universal  consent,  than  was  recpiired  in  const. 
€Ouncik.held  for  state,  or  even  for  advice,* 

It  is  not  easy  to  determine  how  long  the  inferior  tenants  in  chief  whether 
cofitifiiied  to  sit  personally  in  parliament.     In  the  charters  of  Henry  ^V^ 
IIL9  the  clause  which  we  have  been  considering  is  omitted ;  and  I  tended  par. 
think  there  is  no  express  proof  remaining,  that  the  sheniff  was  ever  derHemy 
directed  to  ^nn^mo^  the  king's  military  tenants  within  Jiis  oonnty,  ia 
^  manner  wliich  the  charter  lof  John  required.    It  spears  how^ 
emr  that  they  were  hi  fact  laembers  of  paxitament  an  many  oceat*- 
^ns  during  Henry's  reign,  ivrhiGh  shews  that  they  weie  aunmiaDed, 
fiitber  by  partiiCnlar  writs,  or  through  the  sheriff;  and  the*  latter  « 
the  more  ^usibte  coBJectnre.     There  is  vndeed  great  lohscainty  las 
to  the  constitntion  of  parhamoit  in  daas  reiga;  and  the  passages 
which  I  am  about  to  produce  may  lead  some  to  ooeiceivie  that  the 
freebofakrs  were  refmaented  evnt  from  its  beginnings     I  cather  in- 
4dinBe  to  a  different  opinion. 

In  the  Magna  Charta  of  1  Henry  HI.,  it  is  Mid:   Pod  hAc 

donaiaone  et  cbnoessione archiepiscopi,  episcopi,  comitea, 

barones,  miiites,  et  iiberb  tenettbes,  et  omnes  At  r&gao  nostro 
dederunt  nobis  qointam  decinsam  partem  omnium  iDonormn  suo- 
jim  mobilium.^  So  in  a  record  of  19  Heofiry  lil.:  Oomites,  et 
bairones,  et  omnes  alii  de  toto  regno  nostro  Angliie,  ispotttancfi^ 
vohuitatB  suA  concesserunt  nobis  -O^cbx  BxtT^imm^X  T3ie  iargetiess 
jof  •be«  wobds  is,  however,  ^xintrouled  by  a  eaab^equ^nt  passage, 
which  dlediMreis;  the  tax  to  be  imposed  ad  fliandaf);um  ^omjtikim 
coQiitum  et  baronum  et  omnium  aliorum  qui  de  nobis  tettrntin 
4XLpit€.    And  it  seems  t3  have  been  a  general  practice,  to  assume  the 

♦  Upon  the  subject  of  tenure  by  barony,         f  Hody  on  Convocations,  p.  293. 
besides  the  writers  already  quoted,  aee  West's         %  Brady^  Introdpction  to  Uistoi^r.,  of  Eng- 
kqairy  into  the  Methoo  of  creating.  Peers,     land.  Appendix,  p^  43. 
and  Carte's  History   of   Ebglandi,  voL  ii. 
p.  247. 
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CHAP,  common  consent  of  all  ranks,  to  that  which  had  actually  befen 
agreed  by  the  higher.     Thus,  in  another  writ  for  levying  a  subsidy, 

'^■^^v-w/  it  is  asserted  that  archiepiscopi,  episcopi milites,  liberi  ho- 

coNsr.  mines,  et  villani  de  regno  nostro  concesserunt,  &c.*  Now,  as  no 
one  can  imagine  that  villeins  were  either  personally,  or  by  represen- 
tation, consenting  to  this  grant,  it  may  be  contended,  that  the  liberi 
homines  were  just  as  little  concerned  in  it.  The  mention  of  villani 
however  in  this  record  is  singular;  that  of  liberi  homines  very  usual. 
In  a  similar  writ,  21  Henry  III.,  the  ranks  of  men  are  enumerated 
specifically  :  archiepiscopi,  episcopi,  abbates,  priores,  et  clerici  terras 
habentes  quae  ad  ecclesias  suas  non  pertinent,  comites,  barones, 
mihtes,  et  liberi  homines,  pro  se  et  suis  villanis,  nobis  concesserunt 
in  auxilium  tricesimam  partem  omnium  mobiUum.-f-  In  the  close 
roll  of  the  same  year,  we  have  a  writ  directed  to  the  archbishops, 
bishops,  abbots,  priors,  earls,  barons,  knights,  and  freeholders  (liberi 
homines)  of  Ireland ;  in  which  an  aid  is  desired  of  them,  and  it  is 
urged,  that  one  had  been  granted  by  his  fideles  Angliae. J 

But  this  attendance  in  parliament  of  inferior  tenants  in  chief, 
some  of  them  too  poor  to  have  received  knighthood,  grew  insup- 
portably  vexatious  to  themselves,  and  was  not  well  liked  by  the 
king.     He   knew   them  to   be   dependent   upon   the  barons,   and 
dreaded  the  confluence,  of  a  multitude,  who  assumed  the  privilege  of 
coming  in  arms  to  the  appointed  place.     So  inconvenient  and  mis- 
chievous a  scheme  could  not  long  subsist  among  an  advancing  people, 
and  fortunately  the  true  remedy  was  discovered  with  little  difficulty. 
Origin  and       Tfac  principle  of  representation,  in  its  widest  sense,  can  hardly  be 
JlrfilTen-  unknown  to  any  government  not  purely  democratical.     In  almost 
iStatlSI!'  every  country  the  sense  of  the  whole  is  understood  to  be  spoken  by 
a  part,  and  the  decisions  of  a  part  are  binding  upon  the  whole. 
Among  our  ancestors,  the  lord  stood  in  tlie  place  of  his  vassals,  and, 
still  more  unquestionably,  the  abbot  in  that  of  his  monks.     The 

♦  Brady,  Introduction  to  Hist,  of  Eng-         t  Brady's  History  of  England^  vol.  i.  Ap* 
bund,  p.  £520.     Matt.  P^is,  p.  S20.  pendix,  p.  1 82. 

:{:  Brady's  Introduction,  p.  94. 
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system  indeed  of  .ecclesiastical  councils,  considered  as  organs  of  the  CHAP. 

VIIT. 

PART  III, 


church,  rested  upon  the  principle  of  a  virtual  or  an  express  r^pre- 


sentation,  aud  had  a  tendency  to  render  its  appHcaJion  to  national 
assemblies  more  fan)ilian  ^on^ 

The  first  instance  of  actual  representation  which  occurs  in  our 
history  is  only  four  yeai's  ailer  the  conquest ;  when  WiUiaoi,  if  we 
may  rely  cm  Hoveden,  caused  twelve  persons  skilled  in  tiie  pustom^ 
of  England  to  be  chosen  from  each  county,  who  were  sworn  to 
inf(^m  kim  rightly  of  their  laws;  and  these,  so  ascertained,  were 
ratified  by  the  consent  of  the  great  council.  This,  Sir  Matthew 
Haie  asserts  to  be  ^^  as  sufficient  and  effectual  a  parliament  as  eveJ^ 
WAS  held  in  England."'*  But  there  is  no  appearance  that  these 
tweli^  deputies  of  each  county  were  inveatefl  with  any  higher 
avtbodty  th^n  tliat  of  declaring  their  ancient  ui^ges.  No  stress  can 
belaid,  at  least,  on  this  insulated  and  anomalous  assenibly,  the  exist*- 
ettce  of  which  is  only  learned  from  an  historian  of  a  century  later. 

We  find  nothing  that  can  arrest  our  attention,  in  searching  out 
the  origin  of  county  representation,  till  we  come  to  a  writ  in  th§ 
fifteenth  year  of  John^  directed  to  all  the  sheriffs  in  the  following 
ttrms :  Rex  Vicecomiti  N.  salutem.  Praecipimus  tibi  quod  omnes 
miUtes  balhv^  tuse  qui  summoniti  fuerunt  esse  apud  Oxoniam  ad 
Nos  a  die  Oomtum  Sanctorum  in  quindecioi  dies  venire  facias 
cuxa  ai^nns  suis :  corpora  vero  baronum  sine  armis  singulariter^ 
*et  fuatuor  discreii^  milites  de  comitatu  tuo,  Uluc  venire  facias  ad 
eundem  terminura,  ad  loquendum  nobiscum  de  negotiis  regni  nostri. 
for  the  explanatiga  of  this  obscure  writ,  I  mast  refer  to  what  Prynne 
has  said  v^^  but  it  remains  problematical,  whether  these  four  knigh|;8 
^ihe  only  clause  which  concerns  our  purpose)  were  tp  be  elected 
by  the  county,  or  retuined,  in  the  nature  of  a  jury,  at  the  discretion 
of  the  sheriff.  Since  there  is  no  sufficient  proof  whereon  to  decide, 
we  can  only  say  with  hesitation,  that  there  i»ay  have  been  an  in- 
stance of  county  representation  in  the  fifteenth  year  of  John- 

*  Hist,  of  CommoA  J^dnr,  vd.i.  p.  202.  ^  2  Prynne's  Register,  p.  16. 

VOL,  II.  F  F 
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CHAP.  We  may  next  advert  to  a  practice,  of  which  there  is  very  clear 
proof  in  the  reign  of  Henry  III.  Subsidies  granted  in  pariiament 
were  assessed,  not  as  in  former  times,  by  the  justices  upon  their  cir- 

coNST.  cuits,  but  by  knights  freely  chosen  in  the  county-court.  This  appears 
by  two  writs,  one  of  the  fourth,  and  one  of  the  ninth  year  of  Henry 
in.*  At  a  subsequent  period,  by  a  provision  of  the  Oxford  parlia- 
ment in  1258,  every  county  elected  four  knights  to  inquire  into 
grievances,  and  deliver  their  inquisition  into  parliament.-f- 

The  next  writ  now  extant,  that  wears  the  appearance  of  parlia- 
mentary representation,  is  in  the  thirty-eighth  of  Henry  HI.  This, 
after  reciting  that  the  earls,  barons^  and  other  great  men  (caeteri 
magnates)  were  to  meet  at  London  three  weeks  after  Easter,  with 
horses  and  arms,  for  the  purpose  of  sailing  into  Gascony,  requires 
the  sheriff  to  compel  all  within  his  jurisdiction,  who  hold  twenty 
pounds  a  year  of  the  king  in  chief,  or  of  those  in  ward  of  the  king, 
to  appear  at  the  same  time  and  place.  And  that  besides  those  men- 
tioned he  shall  cause  to  come  before  the  king's  council  at  West- 
minster on  the  fifteenth  day  after  Easter,  two  good  and  discreet 
knights  of  his  county,  whom  the  men  of  the  county  shall  have  chosen 
for  this  purpose,  in  the  stead  of  all  and  each  of  them,  to  consider, 
along  with  the  knights  of  other  counties,  what  aid  they  will  grant 
the  king  in  such  an  emergency  .J  In  the  principle  of  election,  and 
in  the  object  of  the  assembly,  which  was  to  grant  money,  this  cer- 
tainly resembles  a  summons  to  parliament.  There  are  indeed  ano- 
malies, sufficiently  remarkable  upon  the  face  of  the  writ,  which  dis- 
tinguish this  meeting  from  a  regular  parliament.  But  when  the 
scheme  of  obtaining  money  fi-om  the  commons  of  shires  through  the 
consent  of  their  representatives  had  once  been  entertained,  it  was 
easily  applicable  to  more  formal  councils  of  the  nation. 

A  few  years  later,  there  appears  another  writ  analogous  to  a  sum-^ 
mons.     During  the  contest  between  Henry  HI.  and  the  confederate 

*  Brady^s  Introduction.     Appendix,  pp.         f  Brady's  Hist,  of  England,  vol.  i.  Ap- 
41  •  and  44.  pendix,  p.  227. 

J  2  Prynne,  p.  23» 
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barons  in  1261,  they  presumed  to  call  a  sort  of  parliament,  summon-  CHAP. 
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ing  three  knights  out  of  every  county,  secum  tractaturos  super  com- 


munibus  negotiis  r^ni.  This  we  learn  only  by  an  opposite  writ 
issued  by  the  king,  directing  the  sheriff  to  injoin  these  knights  who  const. 
had  been  convened  by  tlie  ear)^  of  Leicester  and  Glocester  to  their 
meeting  at  St.  Albans,  that  they  should  repair  instead  to  the  king  at 
Windsor,  and  to  no  other  place,  nobiscum  super  praemissis  collo- 
quium habituros.*  It  is  not  absc^utely  certain,  that  these  knights 
were  elected  by  their  respective  counties.  But  even  if  they  were  so, 
this  assembly  has  much  less  the  appearance  of  a  parUament  than 
that  in  the  thirty-eighth  of  Henry  III. 

At  length,  in  the  year  1365,  the  forty-ninth  of  Henry  HI.  while 
he  was  a  captive  in  the  hands  of  Simon  de  Montfort,  Mnits  were 
issued. in  his  name  to  all  the  sheri&,  directing  them  to  return  two 
knights  for  the  body  of  their  county,  with  two  citizens  or  burgesses 
for  every  city  and  borough  contained  within  it.  This  therefore  is  the 
epoch,  at  which  the  representation  of  the  commons  becomes  indis- 
putably manifest ;  even  should  we  reject  altogether  the  more  equi- 
vocal instances  of  it  which  have  just  been  enumerated. 

If  indeed  the  knights  were  still  elected  by  none  but  the  king's  whether 
military  tenants,  if  the  mode  of.  representation  was  ma*ely  adopted  l^ei!^ 
to  spare  them  the  inconvenience  of  personal  attendance,  the  imme-  eni^ge- 
diate  innovation  in  our  polity  was  not  very  extensive.     This  is  an 
interesting,  but  very  obscure  topic  of  inquiry.    Spelman  and  Brady, 
with  other  writers,  have  restrained  the  original  right  of  election  to 
tenants  in  chief,  among  whom,  in  process  of  time,  those  holding 
under  meine  lords,  not  being  readily  distinguishable  in  the  hurry  of 
an  election,  contrived  to  slide  in,  till  at  length  their  encroachments 
were  rendered  Intimate  by  the  statute  7  H.  IV.  c.  15.  which  put 
all  suitors  to  the  county-court  on  an  equal  footing  as  to  the  elective 
franchise.    The  argument  on  this  side  might  be  plausibly  urged  with 
the  following  reasoning. 

*  2  PiTDiie,  p.  27. 
F  p2 
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CHAP.      The  spirit  of  a  feudal  monarchy,  which  compelled  every  lord  to 
.    \  '^  act  by  the  advice  and  assent  of  his  immediate  vassals,  estabhshed  no 

PART  III.  '^ 

'^ v-^   relation  between  him  and  those  who  held  nothing  at  his  hands. 

CONST.  They  were  included,  so  far  as  he  was  concerned,  in  their  superiors  ; 
and  the  feudal  incidents  were  due  to  him  from  the  whole  of  his  vas- 
sal's fief,  whatever  tenants  might  possess  it  by  sub-infeudation.  In 
England,  the  tenants  in  chief  alone  were  called  to  the  great  councils 
before  representation  was  thought  of,  as  is  evident  both  by  the 
charter  of  John,  and  b}'^  the  language  of  many  records ;  nor  were  any 
others  concerned  in  levying  aids  or  escuages,  which  were  only 
due  by  virtue  of  tlieir  tenure.  These  military  tenants  were  become 
in  the  reign  of  Henry  III.  far  more  numerous  than  they  had  been 
under  the  Conqueror.  If  we  include  those  who  held  of  the  king  ut 
de  honore,  that  is,  the  tenants  of  baronies  escheated  or  in  ward,  who 
may  probably  have  enjoyed  the  same  privileges,  being  subject,  in 
general,  to  the  same  burthens,  their  number  will  be  greatly  aug- 
mented, and  form  no  inconsiderable  portion  of  the  freeholdei's  of 
the  kingdom.  After  the  statute  commonly  called  Quia  emptores  in 
the  eighteenth  of  Edward  I.  they  were  likely  to  increase  much  more, 
as  every  licensed  alienation  of  any  portion  of  a  fief  by  a  tenant  in 
chief  would  create  a  new  freehold  in>mediately  depending  upon  the 
crown.  Many  of  these  tenants  in  capite  held  very  small  fractions  of 
knight's  fees,  and  were  consequently  not  called  upon  to  receive 
knighthood.  They  were  plain  freeholders  holding  in  chief,  and  the 
liberi  homines  or  liber^  tenentes  of  those  writs  which  have  been 
already  quoted.  The  common  form  indeed  of  writs  to  the  sheriff 
directs  the  knights  to  be  chesen  de  communitate  comitates.  But 
the  word  communitas,  as  in  boroughs,  denotes  only  the  superior 
part;  it  is  nfot  unusual  to  find  mention  in  records  of  communitas 
populi  or  omnes  de  regno,  where  none  are  intended  but  the  barons, 
or  at  most  the  tenants  in  chief.  If  we  look  attentively  at  the  earhest 
instance  of  summoning  knights  of  shires  to  parliament,  that  in  38  H. 
III.,  which  has  been  noticed  above,  it  will  appear  that  they  could 
have  only  been  chosen  by  mililary  tenants  in  chief.     The  object  of 
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callinsr  this  parliament,  if  pai'liament  it  were,  \Tas  to  obtain  an  aid  CHAP* 

yiii. 

PART  IlL 


from  the  mihtary  tenants,  \rho,  holding  less  than  a  knight's  fee,  were  ' 


not  required  to  do  personal  service.  None  then,  sureljr,  but  the 
tenants  in  chief  could  be  electors  upon  this  occasion,  which  merely  qoNsr. 
respected  their  feudal  duties.  Again,  to  come  much  lower  down,  we 
find  a  series  of  petitions  in  the  reigns  of  Edwanl  IIL  and  Richard  II., 
which  seem  to  lead  us  to  a  conclusion,  that  only  tenants  in  chief 
were  repr^ented  by  the  knights  of  shires.  The  writ  for  waged 
directed  the  sheriff  to  levy  them  on  the  commons  of  the  county* 
both  within  franchises  and  without,  (tam  infra  libertates  quam  extra). 
But  the  tenants  of  lords  holding  by  barony  endeavoured  to  exempt 
thdmseWes  from  this  burthen,  in  which  they  seem  to  have  been  coun^ 
tenanced  by  the  king.  This  led  to  frequent  remonstrances  fifom  the 
commons,  who  finally  procured  a  statute,  that  all  lands^  not  dist 
charged  by  prescription,  should  contribute  to  the  paynaent  of  wages.* 
But,  if  thc»e  mesne  tenants  had  possessed  equal  rights  of  voting  with 
tenants  in  chief,  it  is  impossible  to  conceive  that  they  would  have 
thought  of  claiming  so  unreasonable  an  exemption^  Yet,  as  it  would 
appear  harsh  to  make  any  distinction  between  the  rights  Qf  those 
who  suistained  an  eqtml  burthen,  we  may  perceive,  how  the  free* 
holders  holding  of  mesne  lords  might  on  that  account  obtain  after 
the  statute  a  participation  in  the  privilege  of  tenants  in  chief.  And 
without  supposing  any  partiality  or  connivance,  it  is  easy  to  com^ 
prehend,  that  while  the  nature  of  tenures  and  services  was  so  obscure;^ 
as  to  give  rise  to  continual  disputes,  of  which  the  ancient  records  of 
the  King's  Bench  are  fiill,  no  sheriff  could  be  very  accurate  in  reject* 
jng  the  votes  of  common  freeholders,  repairing  to  the  county-couit^ 
and  undistinguishable,  as  must  be  allowed,  from  tenants  in  capite 
Upon  other  occatsions,  such  as  serving  on  juries,  or  voting  on  the 
election  of  commons.  To  all  this  it  yields  some  corroboration,  that 
a  neighbouring  though  long  hostile  kingdom,  who  borrowed  much 
of  her  law  from  our  own,  has  never  admitted  any  freeholders,  except 

*  1«  Ric.II,  c,  !£.  Pryime's  4th  Regialer. 
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CHAR  tenants  in  chief  of  the  crown,  to  a  suffrage  in  county  elections 

PART  m 


"    These  attended  the  parliament  of  Scotland  in  person  till  1428,  when 


a  law  of  James  I.  permitted  them  to  send  representatives-* 
boNST.  Such  is,  I  think,  a  fair  statement  of  the  arguments  that  might  be 
alledged  by  those  who  would  restrain  the  right  of  election  to  tenants 
of  the  crown.  It  may  be  urged,  on  the  other  side,  that  the  genius  of 
the  feudal  system  was  never  completely  displayed  in  England  ;  much 
less  can  we  make  use  of  that  policy  to  explain  institutions  that  pre- 
vailed under  Edward  I.  Instead  of  aids  and  scutages,  levied  upon 
the  king's  military  tenants,  the  crown  found  ampler  resources  in  subsi- 
dies upon  moveables,  from  which  no  class  of  men  was  exempted.  But 
the  statute  that  abolished  all  unparliamentary  taxation  led,  at  least  in 
theoretical  principle,  to  extend  the  elective  franchise  to  as  large  a 
mass  of  the  people  as  could  conveniently  exercise  it.  It  was  even 
in  the  mouth  of  our  kings,  that  what  concerned  all  should  be 
approved  by  all.  Nor  is  the  language  of  all  extant  writs  less  adverse 
to  the  supposition  that  the  right  of  suffrage  in  county  elections  was 
limited  to  tenants  in  chief.  It  seems  extraordinary,  that  such  a 
restriction,  if  it  existed,  should  never  be  deducible  from  these  instru- 
ments ;  that  their  terms  should  invariably  be  large  enough  to  com- 
prize all  freeholders.  Yet  no  more  is  ever  required  of  the  sheriff 
than  to  return  two  knights,  chosen  by  the  body  of  the  county.  For 
they  are  not  only  said  to  be  returned  pro  communitate,  but  "  per 
communitatem,"  and  "  de  assensu  totius  communitatis.''  Nor  is  it 
satisfactory  to  alledge,  without  any  proof,  that  this  word  should  be 
restricted  to  the  tenants  in  chief,  contrary  to  what  must  appear  to  be 
its  obvious  meaning.-f-     Certainly,  if  these  tenants  of  the  crown  had 

*  PinkertoD*s  Hist,  of  Scodand,  vol.  i.  p.  nitates  comitatuum  regni  nostri  vicesimam 

120.  357.     But  this  law  was  not  regularly  omnium  bonorum  suorum  mobilium^  cives- 

acted  tipon  till  1587.  p.  368.  que  et  burgenses  et  communitates  omnium 

t  What  can  one,  who  adopts  this  opinion  civitatum  et  burgorum  ejusdem  re^i,  nee* 

of  Dr.  Brady,  say  to  the  following  record  ?  noti  tenentes  de  antiqms  dominicis  coronae 

Rex  militibusi  liberis  hominibus,  et  toti  com-  oostne  quindecimam  bonorum  suorum  mo* 

munitati  comitatus  Wygomiae  tarn  intra  li-  bilium  nobis  concesserunt.    Pat.  Rot.  1  £. 

bertates  quam  extra,  salutem.    Cum  comites,  1 1.  in  Rot.  Pari.  vol.  i.  p.  442.    See  also  p. 

baronesy  milites^  liberi  homines,  et  commu*  241.  and  p,  £69*  If  the  word  communitates 
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found  inferior  fi-eeholders  usurping  a  right  of  suffrage,  we  might  CHAP. 

V  J.  !.&• 
PART  IlL 


expect  to  find  it  the  subject  of  some  legislative  provision,  or  at  least 


of  some  petition  and  complaint.  And,  on  the  other  hand,  it  would 
have  been  considered  as  unreasonable  to  levy  the  wages  due  to  const. 
knights  of  the  shire  for  their  service  in  parliament  on  those  who  had 
no  share  in  their  election.  But  it  appears  by  writs  at  the  very  be- 
ginning of  Edward  II/s  reign,  that  wages  were  levied  "  de  communi- 
tate  comitatus/'*  It  will  scarcely  be  contended,  that  no  one  was  to 
contribute  under  this  writ,  but  tenants  in  chief;  and  yet  the  word 
communitas  can  hardly  be  applied  to  different  persons,  when  it 
occurs  in  the  same  instrument,  and  upon  the  same  matter.  The 
series  of  petitions  above  mentioned  relative  to  the  payment  of  wages 
rather  tends  to  support  a  conclusion  that  aU  mesne  tenants  had  the 
right  of  suffrage,  if  they  thought  fit  to  exercise  it,  since  it  was  ean^estly 
contended  that  they  were  liable  to  contribute  towards  that  expense. 
Nor  does  there  appear  any  reason  to  doubt  that  all  freeholders, 
except  those  within  particular  franchises,  were  suitors  to  the  county- 
court  ;  an  institution  of  no  feudal  nature,  and  in  which  elections  were 
to  be  made  by  those  present.  As  to  the  meeting  to  which  knights 
of  shires  were  summoned  in  38  H.  III.,  it  ought  not  to  be  reckoned  a 
parliament^  but  rather  one  of  those  anomalous  conventions^  which 
sometimes  occurred  in  the  unfixed  state  of  government.  It  is  at 
least  the  earliest  known  instance  of  representation,  and  leads  us  to 
no  conclusion  in  respect  of  later  times,  when  the  commons^  had 
become  an  essential  part  of  the  le^slature,  and  their  consent  was 
required  to  aU  public  burthens. 

This  question,  upon  the  whole,  is  certainly  not  free  from  consider- 
able difficulty.  The  legal  antiquaries  are  divided.  Prynne  does  not 
seem  to  have  doubted,  but  that  the  knights  were  ^'  elected  in  the  full 
county,  by  and  for  the  whole  county,''  without  respect  to  the  tenure 

is  here  used  to  any  precise  sense,  which,  gesses  were  yet  contributable  to  the  subsidy 

when  possible,  we  lure  to  suppose  in  constru-  on  their  goods. 

bg  a  legal  instrument,  it  must  desig^te,  not         *  Madoz,  Rrma  Burgi,  p.  99.  and  p.  102. 

the  tenants  in  chief,  but  the  inferior  class,  note  Z. 

who  though  nekher  freeholders  nor  free  bur- 


towns. 
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CHAP,  of  the  freeholders.*  But  Brady  and  Carte  are  of  a  different  opinion.f- 
PART  III  ^^^  ^^^^^^  disposition  to  narrow  tlie  basis  of  the  constitution  is  so 
^-^N^^  strong,  that  it  creates  a  sort  of  prejudice  against  their  authority. 
CONST.  And,  if  I  might  offer  an  opinion  on  so  obscure  a  subject,  I  should  be 
much  inclined  to  believe,  that  even  from  the  reign  of  Edward  I.,  the 
election  of  knights  by  all  freeholders  in  the  county-court,  without 
regard  to  tenure,  was  little,  if  at  all,  different  from  what  it  is  at 
present.:]: 
Progress  of  Thc  progrcss  of  towns  in  several  continental  countries  from  a 
condition  bordering  upon  servitude  to  wealth  and  liberty  has  more 
than  once  attracted  our  attention  in  other  parts  of  the  present  work. 
Their  growth  in  England,  both  from  general  causes  and  imitative 
jwlicy,  was  very  similar  and  nearly  co-incident.  Under  tlie  Anglo- 
Saxon  line  of  sovereigns,  we  scarcely  can  discover  in  our  scanty 
records  the  condition  of  their  inhabitants ;  except  retrospectively 
from  the  gieat  survey  of  Domesday  Book,  which  displays  the  state 
of  England  under  Edward  thc  Confessor.  Some  attention  to  conir 
merce  had  been  shewn  by  Alfred  and  Athelstan ;  and  a  merchant 
who  had  made  three  voyages  beyond  sea  was  raised  by  a  law  of  the 
latter  monarch  to  t!ie  dignity  of  a  Thane.§  This  privilege  was  not 
|>erhaps  often  claimed  ;  but  the  burgesses  of  towns  were  already  a 
distinct  class  from  the  ceorls  or  rustics,  and,  though  hardly  free  ac- 
cording to  our  estimation,  seem  to  have  laid  the  foundation  of  more 
extensive  immunities.  It  is  probable,  at  least,  that  the  Enghsh 
towns  had  made  full  as  great  advances  towards  emancipation  as 
those  of  France.  At  the  conquest,  we  find  the  burgesses  or.  inha- 
bitants of  towns  li\ing  under  the  superiority  or  protection  of  the 
Idng,  or  of  some  other  lord,  to  whom  they  paid  annual  rents,  and 
determinate  dues  or  customs.  Sometimes  they  belonged  to  different 
lords ;  and  sometimes  the  sauie  burgess  p^d  custom  to  one  master, 
while  he  was  under  the  jurisdiction  of  another.      They  frequently 

♦  Pi^nne*8  2d  Register,  p.  50.  with  much  ability  in  the  Edinburgh  Review, 

t  Carte's  Hist,  of  England,  vol.  ii.  p.^50.     vpl^  xxvi.  p.  341. 
j;  The  present  question  has  been  discussed         §  Wilkins^p.  7t. 
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enjoyed  special  privileges  as  to  inheritance;  and  in  two  or  three  CHAP, 
instances  they  seem  to  have  possessed  common  property,  belonging  ' 

to  a  sort  of  guild  or  corporation ;  but  never,  as  far  as  appears  by  any  ^*^^/-^ 
evidence,  had  they  a  municipal  administration  by  magistrates  of  their  ^const" 
own  choice.*  Besides  the  regtdar  payments,  which  were  in  general 
not  heavy,  they  were  liable  to  tallages  at  the  discretion  of  their  lords. 
This  burthen  continued  for  two  centuries,  with  no  limitation,  ex- 
cept that  the  barons  were  latterly  forced  to  ask  permission  of  the 
king  before  they  set  a  tallage  on  their  tenants,  which  was  commonly 
done  when  he  imposed  one  upon  his  own.-f-  Still  the  towns  became 
continually  richer :  for  the  profits  of  their  traffic  were  undiminished 
by  competition;  and  the  consciousness  that  they  could  not  be 
individually  despoiled  of  their  possessions,  like  the  villeins  of 
the  country  around,  inspired  an  industry  and  perseverance,  which 


*  Burgenses  Exoniae  urbis  habent  extra  ci- 
vitatem  terram  duodecim  carucatarum  ;  qiis 
nullam  C9nsuetu€lin€m  redduDt  nisi  ad  ipsam 
>  civitatem.  Domesday^  p.  100.  At  Canterbury 
the  burgesses  had  forty-five  houses  without 
the  city,  de  quibus  ipsi  habebant  gabhim 
et  consnetudinem,  rex  autem  socam  et  sa- 
cam :  ipsi  quoque  burgenses  habebant  derege 
trigint^  tres  acras  prati  in  gildam  suam.  p.  2. 
lii  Lincoln  and  Stamford  some  resident 
proprietors,  called  Lagemanni,  had  jurisdic- 
tion (socam  et  sacam)  over  their  tenants. 
But  no  where  have  I  .been  able  to  discover 
any  trace  of  internal  seif  government ;  unless 
'Chester  may  be  deemed  an  exception,  where 
we  read  of  twelve  judices  civitatis  ;  but  by 
whom  constituted,  does  not  appear.  The 
word  lageman  seems  equivalent  to  judex. 
I'be  ^ufld  mentioned  above  at  Canterbury 
was,  m  all  probability,  a  voluntary  associa- 
tion ;  so  at  Dover  we  find  the  burgesses 
guildhall,  gihalfa  burgensium.  p.  1. 

Many  of  the  passages  in  Domesday  rela- 
tive to  the  state  of  burgesses  are  collected  in 
Brady's  History  of  Boroughs ;  a  work,  which, 
if  read  with  due  suspicion  of  the  author's 
honesty,  will  convey  a  great  deal  of  know- 
ledge. 

Since  the  former  part  of  this  note  was 


written,  I  have  met  with  a  charter  granted 
by  Henry  II.  to  Lincoln,  which  seems  to 
refer,  more  explicitly  than  any  similar  instru- 
ment, to  municipal  privileges  of  jurisdiction 
enjojred  by  the  citizens  under  Edward  the- 
Confessor.  These  charters,  it  is  well  known^ 
do  not  always  recite  what  is  true  ;  yet  it  is 

Eossible,  that  the  citizens  of  Lincoln,  which 
ad  been  one  of  the  five  Danish  towns, 
sometimes  menti6ned  with  a  sort  of  distmc- 
tion  by  writers  before  the  conquest,  might 
be  in  a  more  advantageous  situation  than 
the  generality  of  burgesses.  Sciatis  me 
concessisse  civibus  meis  Lincoln,  omnes 
libertates  et  consuetudines  et  leges  suas, 
quas  habuerunt  tempore  Edwardi  et  Wi]L 
et  Henr.  regum  Anglise,  et  gildam  suam 
mercatoriam  de  hominibus  civitatis  et  de  aliis 
mercatoribus  comitatus,  sicut  illam  habue- 
runt tempore  predictorum  antecessorum 
nostrorum,  regum  Angliae,  melius  et  libe- 
rius.  Et  omnes  homines  qui  infra  quatuor 
divisas  civitatis  manent  et  mercatum  dedu- 
cunt,  sint  ad  gildas,  et  consuetudines  et  as- 
sisas  civitatis,  sicut  melius  fuerunt  temp. 
Edw.  et  WUl.  et  Henr.  regum  Anglias. 
Rymer,  t.  i.  p.  40.  (Edit.  I8l6.) 
t  Madox,  Hist,  of  Exchequer,  c.  17. 


VOL.  II. 


Q  G 
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CHAP,  all  the  rapacity  of  Norman  kings  and  barons  was  unable  to  daunt  or 
^  overcome. 

PART  HI. 

^-^^^  One  of  the  earliest  and  most  important  changes  in  the  condition 
CONST,  of  the  burgesses  was  the  conversion  of  their  individual  tributes  into  a 
Tiwietin  perpetual  rent  from  the  whole  borough.  The  town  was  then  said  to 
be  afFermed,  or  let  in  fee-farm  to  the  burgesses  and  their  successors 
for  ever.*  Previously  to  such  a  grant,  the  lord  held  the  town  in  his 
demesne,  and  was  the  legal  proprietor  of  the  soil  and  tenements  ;-f- 
though  I  by  no  means  apprehend  that  the  burgesses  were  destitute 
of  a  certain  estate  in  their  possessions.  But  of  a  town  in  fee-farm 
he  only  kept  the  superiority,  and  the  inheritance  of  the  annual  rent, 
which  he  might  recover  by  distress.-t  The  burgesses  held  their  lands 
by  burgage-tenure,  nearly  analogous  to,  or  rather  a  species  of  free 
socage.:}:  Perhaps  before  the  grant  they  might  correspond  to  mo- 
dern copy-holders.  It  is  of  some  importance  to  observe,  that  the 
lord  by  such  a  grant  of  the  town  in  fee-farm,  whatever  we  may  think 
of  its  previous  condition,  divested  liimself  of  his  property,  or  lucra- 
tive dommion  over  the  soil,  in  return  for  the  perpetual  rent ;  so  that 
tallages  subsequently  set  at  his  own  discretion  upon  the  inhabitants, 
however  common,  can  hardly  be  considered  as  a  just  exercise  of  the 
rights  of  proprietorship. 
chwtertof  Under  such  a  system  of  arbitrary  taxation,  however,  it  was  evi- 
dent to  the  most  selfish  tyrant,  that  the  wealth  of  his  burgesses  was 
his  wealth,  and  their  prosperity  his  interest ;  much  more  were  liberal 
and  sagacious  monarchs,  like  Henry  II.,  inclined  to  encourage  them 
by  privileges.  From  the  time  of  William  Rufus,  there  was  no  reign 
in  which  charters  were  not  granted  to  diflferent  towns,  of  exemption 
from  tolls  on  rivers  and  at  markets,  those  lighter  manacles  of  feudal 
tyranny ;  or  of  commercial  franchises ;    or  of  immunity  from  the 

*  Madox,  Finna  Burgi,  p.  I.     There  is         f  Madox,  p.  12.  13. 
one  instaDce,  I  know  not  if  any  more  could         %  Id.  p.  2 1 . 
be  found,  of  a  finna  burgi  before  the  con- 
quest.   It  was  at  Huntingdon.  Domesday, 
p.  203. 
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ordinary  jurisdictiDns ;  or,  lastly,  of  internal  self-regulation.  Thus  CHAP, 
the  original  charter  of  Henry  I.  to  the  city  of  London*  concedes  to 
the  citizens,  in  addition  to  valuable  commercial  and  fiscal  immuni- 
ties, the  right  of  chusing  their  own  sheriff  and  justice,  to  the  exclu- 
sion of  every  foreign  jurisdiction.-f  These  grants,  however,  were  not 
in  general  so  extensive  till  the  reign  of  John  4  Before  that  time,  the 
interior  arrangement  of  towns  had  received  a  new  organization.  In 
the  Saxon  period,  we  find  voluntary  associations,  sometimes  religious^ 
sometime  secular ;  in  some  cases  for  mutual  defence  agsunst  injury^ 
in  others  for  mutual  relief  in  poverty.  These  were  called  guilds, 
from  the  Saxon  verb  gildan^  to  pay  or  contribute,  and  exhibited  the 
natural,  if  not  the  legal  character  of  corporations.^  At  the  time  of 
the  conquest,  as  has  been  mentioned  above,  such  voluntary  incor- 
poratioiis  of  the  burgesses  possessed  in  some  towns  either  landed 
property  of  their  own,  or  rights  of  superiority  over  that  of  others. 
An  interaal  elective  government  seems  to  have  been  required  for  the 


*  I  faa?e  read  aomewhtre  that  this  charter 
was  granted  in  1101.  But  the  instrumeqt 
itseffy  which  is  only  preserved  by  an  Inspex- 
imus  of  Edward  IV.,  does  not  contain  any 
date.  Rymer,  t.  i.  p.  11.  (Edit.  1816.) 
Could  it  be  traced  so  highy  the  circumstance 
¥^oiildl>e  renmrkabley  as  the  earliest  charten 
granted  by  Louis  VI.  supposed  \o  be  the 
&ther  of  these  institutions,  are  seTenil.  years 
later. 

.  t  This  did  not,  however,  sawe  the  citizens 
from  fining  iin  onehubd^  marks  to  the 
king  for  this  privilege.  Mag.  Rot.  5  Steph. 
apiMl  Madox,  Hist.  Exchequer,  t.  xi.  I 
da  not  know  that  the  charter  of  Henry  I. 
can  be  suspected;  but  Brady,  in  his  trea- 
tise of  ^Boroughft^  (p^  38.  edU.  17770  <)oes 
not  think  proper  once  to  mention  it ;  and 
indeied  uaes  many^expressioas  incompatibto 
If ith  its  existence. 

■  %  .Blomefield^  Hist,  of  Norfolk,  vol.  ii.  p. 
iCL'Saya  that  Henry  L  granted  the  same  pri* 
vileges  by  charter  to  Norwich  in  1 122; 
which  Loddoh  possessed.  Yet  if  appears, 
thiit  .die ikinip  named  the  portnreeve  of  pro- 


vost'; biit  Blomefield  suggests,  that,  he  was 
probal^ly  recommende4  by  the  citizens,  the 
-  office  being  annual.         *  ^ 

§  Madox,  Firma  Burgi,  p.  fl3*  Hickei 
has  given  us  a  bond  of  fellowship  among 
the  thanes  of  Cambridgeshire,  containing 
several  curious  particulars*  A'  composition 
of  eight  pounds,  exclusive,  I  conceive,  of 
the  usual  weregild,  was  to  be  enforced  from 
die  slayer  of  fmy  fellow.  If  4  fellow  (gilda) 
killed  a  man  of  1200  shillings  weregild,  each 
of  the  society  was  to  contribute  half  a  marc ; 
for  a  ceorl,  two  or»  (perhaps  ^eit  shillings) ; 
fef  a  Welshman,  one.  If  hawever  this  act 
was  committed  wantonly,  ihe  fellow  bad  no 
right  to  call  on  the  society  for  contributioiL. 
If  oBie  fellow  killed .  another,  he  was  to 
pay  the  legal  weregHd  to  his  kuidred,  and 
alko  eight  pounds  to  the  society,  Hursh 
words  used  by  one  feUow  toli^^rcte  another, 
or  even  towards  a  stranger,  incurred  a.  fine. 
No  one.  was  to  eat  or  drink  in  the  company 
of  one  who  had  killed  his  brother  fellow^ 
unless  in  the  presence  of  the  king,  bishop 
or  alderman.    Dissertfttio,EpistolariS|p.21. 
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CHAP,  administration  of  a  common  revenue,  and  of  other  business  incident 
to  their  association.*     They  became  more  numerous,   and  more 

PART  III.  .  -^  \ 

^■^v*^  pecuharly  commercial  after  that  a?ra,  as  well  from  the  increase  of 
CONST,  trade,  as  through  imitation  of  similar  fraternities  existing  in  many 
towns  of  France.  The  spirit  of  monopoly  gave  strength  to  those 
institutions,  each  class  of  traders  forming  itself  into  a  body,  in  order 
to  exclude  competition.  Thus  were  established  the  companies  in 
corporate  towns,  that  of  the  Weavers  in  London  being  perhaps  the 
earliest  yf  and  these  were  successively  consolidated  and  sanctioned 
by  charters  from  the  crown.  In  towns  not  large  enough  to  admit  of 
distinct  companies,  one  merchant  guild  comprehended  the  traders  in 
general,  or  the  chief  of  them ;  and  this,  from  the  reign  of  Henry  II. 
downwards,  became  the  subject  of  incorporating  charters.  The 
management  of  their  internal  concerns,  previously  to  any  incorpora- 
tion, fell  naturally  enough  into  a  sort  of  oligarchy,  which  the  tenor 
of  the  charter  generally  preserved.  Though  the  immunities  might 
be  very  extensive,  the  powers  were  more  or  less  restrained  to  a  small 
number.  Except  in  a  few  places,  the  right  of  chusing  magistrates 
was  first  given  by  King  John  ;  and  certainly  niust  rather  be  ascribed 
to  his  poverty,  than  to  any  enlarged  policy,  of  which  he  was  utterly 
incapable.:|: 

We  find  in  Wilkins's  Anglo-Saxon  laws,  they  resembledi  in  some  degree^  onr  friendly 

p.  65.  a  number  of  ordinances,  sworn  to  by  societies  ;  and  display  an  interesting  picture 

persons  both  of  noble  and  ignoble  rank,  (ge  of  manners,  which  has  induced  me  to  insert 

eorlisce  ge  ceorlisce)  and  confirmed  by  King  this  note,  though  not  greatly  to  the  present 

Athelstan.  These  are  in  the  nature  of  bye-laws  purpose.     See   more  of  the   An^lo-Saxon 

for  the  regulation  ofcertain  societies  that  had  guilds  in  Turner's  History,  vol.  h.  p.   102. 

been  formed  for  the  preservation  of  public  or-  Societies  of  the  same  kind,  for  purposes  of 

der.  Their  remedy  was  rather  violent:  to  kill  religion,  charity,  or  mutual  assistance,  rather 

and  seize  the  effects  of  all  who  should  rob  any  than  trade,  ma^  be  found  long  afterwards, 

member  of  the  association.    This  property,  Blomefield\s  Hist,  of  Norfolk  vol.  iii.  p.  494. 

after  deducting  the  value  of  the  thing  stolen,  *  See  a  grant  firom  Turstin,  archbishop 

was  to  be  divided  into  two  parts ;  one  given  to  of  York,  in  the  reign  of  Henry  1.,  to  the 

the  criminal's  wife  if  not  an  accomplice,  the  burgesses  of  Beverley,  that  they  may  have 

other  shared  between  the  kmg  and  the  so-  their  hamhus  (i.  e.  guildhall)  like  those  of 

ciety.  York,  et  ibi  sua  statuta  pertractant  ad  ho- 

In  another  firatemity  among  the  clergy  norem  Dei,  8cc.     Rymer,  t.  i.  p.  10.  edit, 

and  laity  of  Exeter,  every  fellow  was  en-  1816. 

titled  to  a  contribution  in  case  of  taking  a  f  Madox,  Firma  Burgi,  p.  189* 

journey,  or  if  his  house  was  burned.    Thus  [j:  Idem,  passim.    A  few  of  an  earlier 
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From  the  middle  of  the  twelfth  century  to  that  of  the  thirteenth,  CHAP, 
the  traders  of  England  became  more  and  more  prosperous.     The  -,X,^ 
towas  on  the  southern  coast  exported  tin  and  other  me'tals  in  ex-  ^'^^^^^ 
change  for  the  wines  of  France ;  those  on  the  eastern  sent  corn  to   const. 
Norway ;  the  cinque-ports  bartered  wool  against  the  stuflfs  of  Flan-  Prcpentr 
ders.*    Though  bearing  no  comparison  with  the  cities  of  Italy  or  towm. 
the  Empire,  they  increased  sufficiently  to  acquire  importance  at 
home.     That  vigorous  prerogative  of  the  Norman  monarchs,  which 
kept  down  the  feudal  aristocracy,  compensated  for.whatever  inferi- 

*  ority  there  might  be  in  the  population  and  defensible  strength  of  the 
Enghsh  towns,  compared  with  those  on  the  continent.  They  had  to 
fear  no  petty  oppressors,  no  local  hostihty  ;  and  if  they  could  satisfy 
the  rapacity  of  the  crown,  were  secure  from  all  other  grievances. 
London,  far  above  the  rest,  our  ancient  and  noble  capital,  might,  London. 
eiven  in  those  early  times,  be  justly  termed  a  member  of  the  political 
system.  This  great  city,  so  admirably  situated,  was  rich  and  popu- 
lous long  before  the  conquest.  Bede,  at  the  beginning  of  the  eighth 
century,  speaks  of  London  as  a  great  market,  which  traders  fre- 
quented by  land  and  sea.f     It  paid  i:i5,000  out  of  jf  82,000,  raised 

by  Canute  upon  the  kingdom.^  If  we  believe  Roger  Hoveden, 
the  citizens  of  London,  on  the  death  of  Ethelred  II.,  joined  with 
part  of  the  nobility  in  raising  Edmund  Ironside  to  the  throne.f 
Harold  I.,  according  to  better  authority,  the  Saxon  Chronicle,  and 
William  of  Malmsbury,  was  elected  by  their  cpncurrenccH  Des- 
cending to  later  history,  we  find  them  active  in  the  civil  war  of 
Stephen. and  Matilda.  The  famous  bishop  of  Winchester  tells  the 
Londoners,  that  they  are  almost  accounted  as  noblemen  on  account 
of  the  greatness   of  their  city ;  into  the  community  of  which  it 

•  date  may  be  found  in  the  new  edition. of     quieo  tempore  consistebant  Lundonias,  Cli- 
Rymer.  tonem  Eadmundum  unanimi  consensu  in  re- 

*  Lyttleton's  Hist,  of  Henry  H.  vol.  ii.  gem  levavere.  p.  249. 
p.   170.     Macpherson'a  Annals  of  Com-         ||  Chron.  Saxon,  p.    154.     Malmsbury, 

merce,  vol.  i.  p.  331/  ^  p.  76.     He  says  the  people  of  London 

t  Macpherson^  p.  245.  were    become    almost  barbarians    through 

%  Id.  p.  28$.  their  intercourse  with  the  Danes ;  propter 

§  Civea  Lundinenses,  et  pars  nobilium,  irequentem  convictum. 
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CHAP,  appears  that  some  barons  had  been  received.*     Indeed  the  citizens 
PART  III  themselves,  or  at  least  the  principal  of  them,  were  called  barons.     It 
^-•^^^-^  was  certainly  by  far  the  greatest  city  in  England.     There  have  been 
CONST,    different  estimates  of  its  population,  some  of  which  are  extravagant ; 
but  I  think  it  could  hardly  have  contained  less  than  thirty  or  forty 
thousand  souls  within  its  walls ;  and  the  suburbs  were  very  popu- 
lous.-f     These  numbers,  the  enjoyment  of  privileges,  and  the  con- 
sciousness of  strength,  gave  a  free  and  even  mutinous  spirit  to  their 
conduct.^     The-  Londoners  were  always  on  the  baron's  side  in  their 
contests  with  the  crown.     They  bore  a  part  in  deposing  Wilham 
Longchamp,  the  chancellor  and  justiciary  of  Richard  I.§     They 


*  Londinenses,  qui  sunt  quasi  optimates 
pro  magnitudine  civitatis  in  Anglic.  Malmsb. 

LI89.  Thus  too  Matthew  Paris  :  cives 
ndinensesy  quos  propter  civitatis  digni- 
tatem et  civium  antiquam  libertatem  Ba- 
rones  consuevimus  appellare.  p.  744. ;  and  in 
another  place :  totius  civitatis  cives,  quos 
barones  vocant.  p.  835.  Spelman  says,  that 
the  magistrates;  of  several  other"  towns  were 
called  barons.  Glossary,  Barones  de  Lon- 
don. 

t  Drake,  the  historian  of  York,  maintains 
that  London  was  less  populous,  about  the 
time  of  the  conquest,  than  that  city;  and 
quotes  Hardynge,  a  writer  of  Henry  V/s 
age,  to  prove  that  the  interior  part  of  the 
^rmer  was  not  closely  built.    Eboracum,  p. 
9 1 .     York  however  does  not  appear  to  have 
contained  more*  than   10,000  inhabitants  at 
the  accession  of  the  Conqueror;  and  the 
very  exaggerations  as  to  the  populousness 
of  London  prov«  that  it  must  have  far  ex-  • 
ceeded    that   number.      Fitz-Stephen,    the 
contemporary  biographer  of  Thomas  Becket, 
tells,  us  of  80)000  men  capable  of  bearing 
arms  within  its  precincts;  where  however 
his  translator,  Pegge,  suspects  a  mistake  of 
the  M.S.  in  the  numerals.     And  this,  with 
similar  hyperboles,  so  imposed  on  the  judi- 
cious mind  of  Lord  Lyttleton,  that  finding 
in  Peter  of  Blois  the  inhabitants  of  London 
reckoned  at  quadraginta  millia,  he  has  ac- 
tually proposed  to  read  quadringenta.  Hist. 
Henry  II.,  vol.  iv.  ad  finem.     It  is  hardly  ne- 
cessary  to  observe,  that  the  condition  of  agri- 


culture and  internal  communication  would 
not  have  allowed  half  that  number  to  sub- 
sist. 

The  subsidy-roll  of  1377,  published  in 
the  Archaeologia,  vol.  vii.  would  lead  to  a 
conclusion  that  all  the  inhabitants  of  Lon- 
don did  not  even  then  exceed  35,0(X).  If 
this  be  true,  they  could  not  have  amounted, 
probably,  to  so  great  a  number  two  or  three 
centuries  earlier. 

J  This  seditious,  or  at  least  refractory 
character  of  the  Londoners  was  displayed 
in  the  tumult  headed  by  William  Longbeard 
in  the  time  of  Richard  I.,  and  that  under 
Constantine  in  122£,  the  patriarchs  of  a  long 
line  of  city  demagogues.  Hoveden,  p.  765. 
M.  Paris,  p.  154. 

§  Hoveden's  expressions  are  very  precise^ 
and  shew  that  the  share  taken  by  the  citizens 
of  London  (probably  the  mayor  and  alder- 
men) in  this  measure  was  no  tumultuary 
acclamation,  but  a  delibertite  concurrence 
with  the  nobility.  Comes  Johannes,  et  fere 
omnes  episcopi,  et  comites  Anglise  eadem 
die  intraverunt  Londonias ;  et  in  crastino 
praedictus  Johannes  frater  regis,  et  archie- 
piscopus  Rothomagensis^  et  omnes  episcopi, 
et  comites,  et  barones,  et  cives  Londonienses 
cum  illis  convenerunt  in  atrio  ecclesiae  S. 

Pauli Placuit  ergo  Johanni  fratri  regis, 

et  omnibus  episcopis,  et  coraitibus,  et  baro- 
nibus  re^i,  et  civibus  Londoniarum,  quod 
cancellanus  ille  deponeretur,  et  deposuerunt  . 
eum,  See.  p.  701. 
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were  distinguished  in  the  great  struggle  for  Magna  Charta;  the  pri-  CtlAP. 

PART  IIL 


vileges  of  their  city  are  expressly  confirmed  in  it ;  and  the  mayor  of  ^ 


London  was  one  of  the  twenty-five  barons  to  whom  the  maintenance 
of  its  provisions  was  delegated.     In  the  subsequent  reign,  the  citizens  const. 
of  London  were  regarded  with  much  disUke  and  jealousy  by  the 
eourt,  aftd  sometimes  suiFei^ed  pretty  severely  by  its  hands ;  espe- 
cially after  the  battle  of  Evesham.* 

^Notwithstanding  the  influence  of  London  in  these  seasons  of  dis- 
turbance, we  do  not  perceive  that  it  was  distinguished  from  the  most 
insignificant  town  by  greater  participation  in  national  councils. 
Biph)  powerful,  honourable,  and  high-spirited  as  its  citizens  had 
beconoe,  it  was  very  long  before  they  found  a  regular  place  in  par- 
liament. The  prerogative  of  imposing  tallages  at  pleasure,  unspar- 
ingly exercised  by  Henry  III.  even  over  London,-f-  left  the  crown 
no  inducement  to  summon  the  inhabitants  of  cities  and  boroughs. 
As  these  indeed  were  daily  growing  more  considerable,  they  were 
certain,  in  a  monarchy  so  limited  as  that  of  England  became  in  the 
thirteenth  century,  of  attaining,  sooner  or  later,  this  eminent  privi- 
lege. Although  therefore  the  object  of  Simon  de  Montfort  in  call- 
ing them  to  his  parliament  after  the  battle  of  Lewes  was  merely  to 
strengthen  his  own  faction,  which  prevailed  among  the  commonalty, 
yet  their  permanent  admission  into  the  legislature  may  be  ascribed 
to  a  more  general  cause.  For  otherwise  it  is  not  easy  to  see,  why 
the  innovation  of  an  usurper  should  have  been  drawn  into  precedent, 
though  it  might  perhaps  accelerate  what  the  course  of  affairs  was 
gradually  preparing. 

It  is  well  known,  that  the  earliest  writs  of  summons  to  cities  and  Rratsam- 

mooiugof 

^  The  reader  may  consult^  for  a  more  ftdl  servi  ultimae  conditionis,  non  sub  nomine 
account  of  the  English  towns  before  the  aut  titttio  liberi  acQutorii^  sed  tallagii,  quod 
middle  of  the  thirteenth  century,  Ly ttleton's  multum  eos  angebat,  regi,  licet  inviti  et  re- 
History  of  Henry  IL,  vol.  ii.  p.  174. ;  and  nitentes,  numerare  sunt  coacti.  p.  492.    Heu' 


Macpherson's  Annals  of  Commerce.  ubi  est   Londinensis,    toties  empta,   toties 

Frequent  proofs  of  this  may  be  fonnd     concessa,  toties  scripts 
in  Madox,  Hist,  of  Exchequer,  c.  17.  as     tas !  &c.  p.  657.     The  king  sometimes  sus- 


t  Frequent  proofs  of  this  may  be  (bond     concessa,  toties  scngta,  toties  jurata  liber- 
\  Madox,  Hist,  of  Exchequer,  c.  17.  as 
eU  as  in  Matt.  Paris,  who  laments  it  with 
idignation.       Gives    Londinenses,    contra 
consuetudinem  et  libertatem  civitatis,  quasi 


weU  as  in  Matt.  Paris,  who  laments  it  with     pended  their  market,  that  is,  I  suppose,  their 
indignation.       Gives    Londmenses,    contra     right  of  toll,  till  his  demands  were  pidd. 
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CHAP,  boroughs,  of  which  we  can  prove  the  existence,  are  those  of  Simon 
PART  III.  ^^   Montfort,  earl  of  Leicester,   bearing  date  12th  of  December, 
"^^"^^"^  1264,  in  the  forty-ninth  year  of  Henry  III  *     After  a  long  contro- 
coNST.    versy,  almost  all  judicious  inquirers  seem  to  have  acquiesced  in  ad- 
pariulent.  mittiug  this  origin  of  popular  representation  .-f-    The  argument  may 
'  be  very  concisely  stated.     We  find  from  innumerable  records  that 
the  king  imposed  tallages  upon  his  demesne  towns  at  discretion..}; 
No  public  instrument  previous  to   the  forty-ninth  of  Henry  III. 
names  the  citizens  and  burgesses  as  constituent  parts  of  parliament ; 
though  prelates,   barons,  knights,   and  sometimes  free-holders  are 
enumerated  ;§    while  since  the  undoubted  admission  of  the  com- 
mons, they  are  almost  invariably  mentioned.     No  historian  speaks 
of  representatives  appearing  for  the  people,  or  uses  the  word  citizen 
or  burgess  in  describing  those  present  in  parliament.     Such  con- 
vincing, though  negative  evidence  is  not  to  be  invalidated  by  some 
general  and  ambiguous  phrases,  whether  in  writs  and  records,  or  in 
historians. II     Those  monkish  annalists  are  poor  authorities  upon  any 
point  where  their  language  is  to  be  delicately  measured.     But  it 


*  These  writs  are  not  extant,  having 
perhaps  never  been  returned  ;  and  conse- 
quently we  cannot  tell  to  what  particular 
places  they  were  addressed.  It  appears 
however  that  the  assembly  was  intended  to 
be  numerous  ;  for  the  entry  runs  :  scribitur 
civibus  Ebor,  civibus  Lincoln,  et  caeteris 
burgis  Angliae.  It  is  singular,  that  no  men- 
tion is  made  of  London,  which  must  have 
had  some  special  summons.  Rymer,  t.  i. 
p.  803.  Dugdale,  Summonitiones  ad  Par- 
fiamentum,  p.  1. 

f  It  would  ill  repay  any  reader's  diligence 
to  wade  through  the  vapid  and  diluted  pages 
of  Tyrrel,  but  whoever  would  know  what 
can  best  be  pleaded  for  a  higher  antiquity  of 
our  present  parliamentary  constitution,  may 
have  recourse  to  Hody  on  Convocations, 
and  Lord  Lyttleton's  History  of  Henry  H. 
vol.  ii.  p.  276.,  and  vol.  iv.  p.  79 — 106.  1 
do  not  conceive  it  possible  to  argue  the 

Juestion   more  ingeniously  than  has   been 
one  by  the  noble  writer  last  quoted.  White- 


locke,  in  his  commentary  on  the  parliamen- 
tary writ,  has  treated  it  very  much  at  length, 
but  with  no  critical  discrimination. 
J  Madox,  Hist,  of  Exchequer,  c.  17* 
'J  The  only  apparent  exception  to  this  is 
in  the  letter  addressed  to  the  pope  by  the 
parliament  of  1246;  the  salutation  of  which 
runs  thus  :  Barones,  proceres,  et  magnates^ 
ac  nobiles portuum  maris  habitatoi'es,  necnon 
et  clems  etpopulus  universus,  salutem.  Matt. 
Paris,  p.  696.  It  is  plain,  I  tliink,  from  these 
words,  that  some  of  the  chief  inhabitants  of 
the  Cinque-ports,  at  that  time  very  flourishing 
towns,  were  present  in  this  parliament.  But 
whether  they  sat  as  representatives,  or  by  a 
peculiar  writ  of  summons,  is  not  so  evident ; 
and  the  latter  may  be  the  more  probable  hy- 
pothesis of  the  two. 

11*  Thus  Matthew  Paris  tells  us  that,  in 
12S7y  the  whole  kingdom,  regni  totius  uni* 
versitas,  repaired  to  a  parliament  of  Henry 
HI.  p.  367. 
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is  hardly  possible,  that  writing  circumstantially,  as  Roger  de  Hove-  CHAP. 

PART  III. 


den    and  Matthew  Paris  sometimes  did,   concerning  proceedings 


in  parliament,  they  could  have  failed  to  mention  the  commons  in 
unequivocal   expressions,   if  any   representatives   from  that  order  const. 
had  actually  formed  a  part  of  the  assembly. 

Two  authorities,  however,  which  have  been  supposed  to  prove  a  Authorities 

in  favour  of 

greater  antiquity  than  we  have  assigned  to  the  representation  of  the  •«>  earlier 
commons,  are  deserving  of  particular  consideration;  the  cases  of 
St.  Albans  and  Barnstaple.  The  burgesses  of  St.  Albans  complained  st.  Aibtnt. 
to  the  council  in  the  eighth  year  of  Edward  II.,  that,  although  they 
held  of  the  king  in  capite,  and  ought  to  attend  his  parliaments 
whenever  they  are  summoned,  by  two  of  their  number,  instead  of  all 
other  services,  as  had  been  their  custom  in  all  past  times,  which 
service  the  said  burgesses  and  their  predecessors  had  performed  as 
well  in  the  time  of  the  late  king  Edward  and  his  ancestors,  as  in  that 
of  the  present  king  until  the  parliament  now  sitting,  the  names  of 
their  deputies  having  been  constantly  enrolled  in  chancery,  yet  the 
sheriff  of  Hertfordshire,  at  the  instigation  of  the  abbot  of  St.  Albans, 
had  ne^ected  to  cause  an  election  and  return  to  be  made;  and 
prayed  remedy.  To  this  petition  it  was  answered,  "  Let  the  rolls  of 
chancery  Be  examined,  that  it  may  appear,  whether  the  said  bur- 
gesses were  accustomed  to  come  to  parliament,  or  not,  in  the  timed 
of  the  king's  ancestors ;  and  let  right  be  done  to  them,  vocatis  evo- 
can'dis,  si  necesse  fuerit.''  I  do  not  translate  these  words,  concern- 
ing the  sense  of  which  there  has  been  some  dispute,  though  not, 
apparently,  very  material  to  the  principal  subject.* 

This  is,  in  my  opinion,  by  far  the  most  plausible  testimony  for  tht 
early  representation  of  boroughs.  The  burgesses  of  St.  Albans  claim 
a  prescriptive  right  from  the  usage  of  all  past  times,  and  more  spe- 
cially, those  of  the  late  Edward  and  his  ancestors.  Could  this  bei 
alledged,  it  has  been  said,  of  a  privilege  at  the  utmost  of  fifty  years 
standing,  once  granted  by  an  usurper,  in  the  days  of  the  late  king's. 

,  «. 

*  Brady's  Introduction  to  Hist,  of  England;  p.  S8. 
VOL.   II.  II  H 
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CHAP,  father,  and  afterwards  discontinued  till  about  twenty  years  before  the 

vni  • 

PART  Til  ^^^^  ^^  their  petition,  according  to  those,  who  refer  the  regular 
^■*"v-w   appearance  of  commons  in  parliament  to  the  twenty-tliird  of  Edward 

ENGLISH 

CONST.  I.  ?  Brady,  who  obviously  felt  the  strength  of  this  authority,  has 
shewn  little  of  his  usual  ardour  and  acuteness  in  repelling  it.  It  was 
observed,  however,  by  Madox,  that  the  petition  of  St.  Albans  con- 
tains two  very  singular  allegations :  it  asserts  that  the  town  was  part 
of  the  king's  demesne,  whereas  it  had  invariably  belonged  to  the  ad- 
joining abbey  ;  and  that  its  burgesses  held  by  the  tenure  of  attending 
parliament,  instead  of  all  other  services,  contrary  to  all  analogy,  and 
without  a  parallel  in  the  condition  of  any  tenant  in  capite  throughout 
the  kingdom.  '*  It  is  no  w^onder,  therefore,"  says  Hume,  '*  that  a 
petition  which  advances  two  falsehoods,  should  contain  one  historical 
mistake,  which  indeed  amounts  only  to  an  inaccurate  expression.^' 
But  it  must  be  confessed,  that  we  cannot  so  easily  dispense  with  the 
whole  authority  of  this  record.  For  whatever  assurance  the  people 
of  St.  Albans  might  shew  in  asserting  what  was  untrue,  the  king's 
council  must  have  been  aware  how  recently  the  deputies  of  any 
towns  had  been  admitted  into  parliament.  If  the  lawful  birth  of  tlie 
House  of  Commons  were  in  1295,  as  is  maintained  by  Brady  and 
his  disciples,  is  it  conceivable  that,  in  1315,  the  council  w^ould  have 
received  a  petition,  claiming  the  elective  franchise  by  prescription, 
and  have  referred  to  the  rolls  of  chancery  to  inquire  whether  this 
had  been  used  in  the  days  of  the  king's  progenitors  ?  I  confess  that 
I  see  no  answer  which  can  easily  be  given  to  this  objection  by 
such  as  adopt  the  latest  epoch  of  borough  representation,  namely, 
the  parliament  of  23  E.  I.  But  they  are  by  no  means  equally  con- 
elusive  against  the  supposition,  that  the  communities  of  cities  and 
towns^  having  been  first  introduced  into  the  legislature  during 
Leicester's  usurpation,  in  the  forty-ninth  year  of  Henry  III.,  were 
sunamoned,  not  perhaps  uniformly^  but  without  any  long  intermis- 
sion, to  succeeding  parliaments.  There  is  a  strong  presumption, 
from  the  language  of  a  contemporary  historian,  that  they  sat  in  the 
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parliament  of  1269,  four  yeai-s  after  that  convened  by  Leicester*  CHAP. 


It  is  more  unequivocally  stated  by  another  iannalist,  that  they  were 


VIH. 

present  in  the  first  parliament  of  Edward  I.  held  in  1273.f  Nor 
does  a  similar  inference  want  some  degree  of  support  from'  the  ^^jJst!^ 
preambles  of  the  statute  of  Marlebridge  in  51  H.  III.,  of  West^ 
minster  I»,  in  the  third,  and  of  Glocester,  in  the  sixth  year  of 
Edward  I.J  And  the  writs  are  extant,  which  summon  every  city, 
borough,  and  market  town  to  send  two  deputies  to  a  coimcil  in  the 
eleventh  year  of  his  reign.  I  call  this  a  coimcil,  for  it  undoubtedly 
was.  not  a  parhament.  The  sheriffs  were  directed  to  summon  per- 
sonally all  who  held  more  than  twenty  pounds  a  year  of  the  crown, 
as  well  as  four  knights  for  each  county,  invested  with  full  powers  to 
act  for  the  commons  thereof.  The  knights  and  burgesses  thus 
chosen,  as  well  as  the  clergy  within  the  province  of  Canterbury,  met 
at  Nortiiampton ;  those  within  the  province  of  York,  at  that  city. 
And  neither  assembly  was  opened  by  the  king.§  This  anomalous 
convention  was  nevertheless  one  means  of  establishing  the  represen- 
tative system,  and,  to  an  inquirer  free  from  technical  prejudice,  is 
little  less  important  than  a  regular  parliament.  Nor  have  we  long  to 
look  even  for  this.  In  the  same  year,  about  eight  months  after  the 
councils  at  Northampton  and  York,  writs  were  issued  summoning  to 
a  parliament  at  Shrewsbury  two  citizens  from  London,  and  as  many 

*  Convocatis  universis  Angliae  prelatis  et  be  made  convocatis  discretibrffius,  tam  ma- 

gi«gnit^bu0,   necnon  cuBctarum  regni  sui  joribus  qufUn  minoribus ;  that  of  Wefttmmr 

civitatum  et  burgonim  potentioribus.  Wikes,  ster  primer,  par  son  conseil,  et  par  I'aasente- 

in  Gale,  xv  Scriptores,  t.  ii.  p.  88.     I  am  ments  de&  archlevesques,  eveaqdies,  abbes, 

indebted  to  .Hody  on  Convocations  fpr  this  priors,  countes,  barons,  et  tout  le  commir 

reference,  which  seems  to  have  escaped  most  nalty  de  la  terre  illonquee  summones.     The 

of  our  constitutional  writers*  statote  of  Qlooester  runs,  Appellee  lea  plus 

f  Hoc  anno ....  convenerunt  archiepis-  discretes  de  son  rojaume,  auxibien  des 
copi,  episcopi,  comites  et  barones,  abbates  grandes  come  des  meinders.  These  pre- 
et  priores,  et  de  quolibet  comitatu  quatuor  aqibles  seem  to  have  satisfied  Mr,  Piynne 
milites,  et  de  qu&libet  civitate  quatuor.  that  the  commons  were  then  represented, 
Annales  Waverleienses,  in  Gale,  t.  ii.  p.  227i  though  the  writs  are  wanting ;  and  certainly 
I  was  led  to  this  passage  by  Atterbury,  no  one  could  be  less  disposed  to  exaggerate 
Rights  of  Convocations,  p,  3rO.  where  some  their  antiquity,  ad'  Register,  p.  SO.  ' 
other  authorities,  less  unquestionable,  are  §  Brady's  Hist,  of  En^and,  voL  ii.  Apt- 
adduced  for  Ae  same  purpose.  pendix.     Carte,  yoI.  ii;  p.  25?: 

J  The  statute  of  Marfcbrfdge  is  said  to 

Ii  U  2 
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CHAP,  from  each  of  twenty  other  considerable  towns.*     It  is  a  sHght  cavil 
vni. 

PARI  III. 


to  object,  that  these  were  not  directed  as  usual  to  the  sheriff  of  each 


county,  but  to  the  magistrates  of  each  place.     Though  a  very  im- 
^coNsr!'  perfect,  this  was  a  regular  and  unequivocal  representation  of  the 
commons  in  parliament.     But  their  attendance  seems  to  have  inter- 
mitted from  this  time  to  the  twenty -third  year  of  Edward's  reign. 
Barnstaple.       Thosc  to  whom  thc  pctitiou  of  St.  Albans  is  not  satisfactory  will 
hardly  yield  their  conviction  to  that  of  Barnstaple.     This  town  set 
forth  in  the  eighteenth  of  Edward  ITT.,  that  among  other  franchises 
granted  to  them  by  a  charter  of  Athelstan  they  had  ever  since  exer- 
cised the  right  of  sending  two  burgesses  to  parliament.     The  said 
charter  indeed  was  unfortunately  mislaid ;  and  the  prayer  of  their 
petition  was  to  obtain  one  of  the  like  import  in  its  stead.     Barn- 
staple, it  must  be  observed,  was  a  town  belonging  to  Lord  Audley, 
and  had  actually  returned  members  ever  since  the  twenty-third  of 
Edward  I.     Upon  an  inquisition  directed  by  the  king  to  be  made 
into  the  truth  of  these  allegations,  it  was  found  that  "  the  burgesses 
of  the  said  town  were  wont  to  send  two  burgesses  to  parhament  for 
the  commonalty  of  the  borough ;"'  but  nothing  appeared  as  to  the 
pretended  charter  of  Athelstan,  or  the  liberties  which  it  was  alledged 
to  contain.     The  burgesses,  dissatisfied  with  this  inquest,  prevailed 
that  another  should  be  taken,  which  certainly  answered  better  their 
wishes.     The  second  jury  found  that  Barnstaple  was  a  free  borough, 
from  time  immemorial;  that  the  burgesses  had  enjoyed  under  a 
charter  of  Athelstan,  which  had  been  casually  lost,  certain  franchises 
by  them  enumerated,  and  particularly  that  they  should  send  two 
burgesses  to  parliament;  and  that  it  would  not  be  to  the  king's 
prejudice,  if  he  should  grant  them  a  fresh  charter  in  terms  equally 


*  This  is  commonly  deuominated  the  supposed  to  have  been  at  that  time  the  most 
parliament  of  Acton  Burnell ;  the  clergy  considerable  in  England,  were  York,  Carlisle^ 
and  commons  having  sat  in  that  town,  while  Scarborough,  Nottingham,  Grimsby,  Lin* 
the  barons  passed  judgement  upon  David,  coin,  Northampton^  Lynn,  Yarmouth,  Col- 
prince  of  Wales,  at  Shrewsbury.  iTie  towns  chester^  Norwich,  Chester,  Shrewsbury, 
which  were  honoured  with  the  privilege  of  Worcester,  Hereford,  Bristol,  Canterbury, 
jrepresentation,    and  may  consequently  be  Winchester  and  Exeter.  Rymer,  t  ii.  p.  247* 
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ample  with  that  of  his  predecessor  Athelstan.     But  the  following  CHAP. 

VUI. 

PART  UL 


year  we  have  another  writ  and  another  inquest,  the  former  reciting 


that  the  second  return  had  been  unduly  and  fraudulently  made ;  and 
the  latter  expressly  contradicting  the  previous  inquest  in  many  ^const." 
points,  and  especially  finding  no  proof  of  AUielstan's  supposed 
charter.  Comparing  the  various  parts  of  this  business,  we  shall  pro* 
bably  be  induced  to  agree  with  WiUis,  that  it  was  but  an  attempt  of 
the  inhabitants  of  Barnsta;ple  to  withdraw  themselves  from  the  juris- 
diction of  their  lord.  For  the  right  of  returning  burgesses,  though 
it  is  the  main  point  of  our  inquiries,  was  by  no  means  the  most 
prominent  part  of  their  petition,  which  rather  went  to  estabUsh  some 
civil  privileges  of  devising  their  tenements,  and  electing  their  own 
mayor.  The  first  and  fairest  return  finds  only  that  they  were  accus- 
tomed to  send  members  to  parliament,  which  an  usage  of  fifty  years 
(from  23  E.  I.  to  18  E.  III.)  was  fully  sufficient  to  establish,  with- 
out searching  into  more  remote  antiquity.* 

It  has  however  probably  occurred  to  the  reader  of  these  two  cases, 
St.  Albans  and  Barnstaple,  that  the  representation  of  the  commons 
in  parliament  was  not  treated  as  a  novelty,  even  in  times  little  pos- 
terior to  those  in  which  we  have  been  supposing  it  to  have  originated. 
In  this  consists,  I  think,  the  sole  strength  of  the  opposite  argument. 
An  act  in  the  fiftJi  year  of  Richard  II.  declares,  that  if  any  sheriflf 
shall  leave  out  of  his  returns  any  cities  or  boroughs  which  be  bound, 
and  of  old  time  were  wont  to  come  to  the  parliament,  he  shall  be 
punished  as  was  accustomed  to  be  done  in  the  like  case  in  time 
past.-f-  In  the  memorable  assertion  of  legislative  right  by  the  com- 
mons in  the  second  of  Henry  V.^  (which  will  be  quoted  hereafter,) 
they  affirm  that  "  the  commune  of  the  land  is,  and  ever  has  been,  a 
member  of  parliament.''^  And  the  consenting  suffrage  of  our  older 
law-books  must  be  placed  in  the  same  scale.  The  first  gainsayers, 
I  think,  were  Camden  and  Sir  Henry  Spelman,  who  upon  probing 

*  WiUia,  Notitia  Paiiiamentaria,  vol.  ii.  f  5  Ric.  II.  stat.  2.  c.  iv. 
p.  312.  Ljttleton's  Hist,  of  Hen.  II.  vol.  %  Rot.  Pari.  vol.  iv.  p.  2^. 
IV.  p.  89. 
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CHAP,  the  antiquities  of  our  constitution  somewhat  more  exactly  than  their 
^^^^'    predecessors,  declared  that  they  could  find  no  signs  of  the  commons 
^--v-w/  in  parhament  till  the  forty-ninth  of  Henry  III.     Prynne,  some  years 
^oNsfr  afterwards,  with  much  vigour  and  learning,  maintained  the  same 
argument,  and  Brady  completed  the  victory.     But  the  current  doc- 
trine of  Westminster  Hall,  and  still  more  of  the  two  chambers  of 
parliament,  was  certainly  much  against  these  antiquaries;    and  it 
passed  at  one  time  for  a  surrender  of  popular  principles,  and  almost 
a  breach  of  privilege,  to  dispute  the  hneal  descent  of  the  House  of 
Commons  from  the  wittenagemot.* 

The  tme  ground  of  these  pretensions  to  antiquity  was  a  very  well 
founded  persuasion,  that  no  other  argument  would  be  so  conclusive 
to  ordinary  minds,  or  cut  short  so  effectually  all  encroachments  of 
the  prerogative.  The  populace  of  every  country,  but  none  so  much 
as  the  English,  easily  grasp  the  notion  of  right,  meaning  thereby 
something  positive  and  definite  ;  while  the  maxims  of  expediency  or 
theoretical  reasoning  pass-  slightly  over  their  minds.  Happy  indeed 
for  England,  that  it  is  so !  But  we  have  here  to  do  with  the  fact 
alone.  And  it  may  be  observed,  that  several  pious  frauds  were 
practised,  to  exalt  the  antiquity  of  our  constitutional  liberties.  These 
began,  perhaps,  very  early,  when  the  imaginary  laws  of  Edward  the 

*  Though  such  an  argument  would  not  were  actually  present.  Hoc  anno  Rex 
be  conclusive,  it  might  aflford  some  ground  Scotiae  Willelmus  magnum  tenuit  consilium, 
for  hesitation,  if  the  royal  burghs  of  Scotland  Ubi,  petito  ab  optimatibus  auxilio,  promise- 
were  actually  represented  in  their  parliament  runt  se  daturos  decem  mille  marcas ;  prater 
more  than  half  a  century  before  the  date  burgeoses  regni,  qui  sex  millia  promiserunt. 
assigned  to  the  first  representation  of  Eng-  ITiose  who  know  the  brief  and  incorrect 
lish  towns-  Lord  Hailes  concludes  from  a  style  of  chronicles  will  not  think  it  unlikely 
passage  in  Fordun,  "  that,  as  early  as  12 J  I,  that  the  offer  of  6000  marks  by  the  bur- 
burgesses  gave  suit  and  presence  in  the  great  gesses  was  not  made  in  parliament,  but  in 
council  of  tlie  king's  vassals;  though  the  consequence  of  separate  requisitions  from 
contrary  has  been  asserted  with  much  confi-  the  crown.  Pinkerton  is  of  opinion^  that 
dehce  by  various  authors."  Annals  of  Scot-  the  magistrates  of  royal  burghs  might  upon 
land,  vol.  i.  p*  139.  Fordun*s  words,  how-  this,  and  perhaps  other  occasions,  have  at«- 
ever,  so  far  from  importing  that  they  formed  tended  at  the  bar  of  parliament  with  their 
a  member  of  the  legislature,  which  perhaps  offers  of  money.  But  the  deputies  of  towns 
Lord  Hailes  did.  not  mean  by  the  quaint  ex-  do  not  appear  as  a  part  of  parliament  till 
pression  "  gave  suit .  and  presence,"  do  not  1326.  Hi«t.  of  Scotland,  vol.  i.  p.  352. 37 1 . 
appear  to  me  conclusive  to  prove  that  they 
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Confessor  were  so  earnestly  demanded.     They  were  carried  farther  CHAP, 
under  Edward  I.  and  his  successors,  when  the  fable  of  privileges    ^^'* 

^      .  5^ART  in. 

granted  by  the  Conqueror  to  the  men  of  Kent  was  devised ;  when  ^--v-w 
Andrew  Horn  filled  his  Mirrour  of  Justices  witli  fictitious  tales  of  ^c<^^ 
Alfred ;  and  above  all,  when  the  "  Method  of  holding  Parliaments 
in  the  time  of  Ethelred''  was  fabricated,  about  the  end  of  Richard 
IL's  reign ;  an  imposture  which  was  not  too  gross  to  deceive  Sir 
Edward  Coke. 

There  is  no  great  difficulty  in  answering  the  question,  why  the  caoscof 
deputies  of  boroughs  were  finally  and  permanently  ingrafted  upon  dcp"d«"* 
parliament  by  Edward  I.*  The  government  was  becoming  con-  roughs 
stantly  more  attentive  to  the  wealth  that  commerce  brought  into 
the  kingdom,  and  the  towns  were  becoming  more  flourishing  and 
more  independent.  But,  chiefly,  there  was  a  much  stronger  spirit 
of  general  liberty,  and  a  greater  discontent  at  violent  acts  of  prero-? 
gative,  from  the  aera  of  Magna  Charta ;  after  which  auth^itic  recog- 
nition of  free  principles,  many  acts  which  had  seemed  before  but  tiiie 
regular  exercise  of  authority  were  looked  upon  as  infringements  o£ 
the  subject*s  right.  Among  these  tlie  custom  of  setting  tallages  at 
discretion  would  naturally  appear  the  most  intolerable;  and  men 
were  unwilUng  to  remember  that  the  burgesses  who  paid  them  were 
indebted  for  the  rest  of  their  possessions  to  the  bounty  of  the  crown  • 
In  Edward  I.'s  reign,  even  before  the  great  Bct  of  Confirmation  of 
the  Charters  had  rendered  arbitrary  impositions  absolutely  unconsti- 
tutional, they  might  perhaps  excite  louder  murmurs  than  a  discreet 
administration   would   risk.     Though  the  necessities  of  the  king, 


*  These  expressions  cannot  appear  too.  their  names,  where  the  diflFerent  ranks  pre- 

stroDg.     But  it  is  very  remarkable,  that  for  sent  are  enumerated,     ftot.  Pari.  yal.  ii.  p. 

the  parliament  of  18  Edward  III.,  the  writs  146.     A  subsidy  was  granted  at  this  parlia- 

appear  to  have  summoned  none  of  the  towns,  ment ;  so  that,  if  the  citizens  and  burgesses 

but  only  the  counties.     Willis,  Notit.  Par-  were  really  not  summoned,  it  is  by  far  the 

liament.  vol.  i.  Preface,  p.   1 3.     Prynne's  most  violent  stretch  of  power  during  the 

Register,  3d  part,  p.  144.     Yet  ibt  ciftizeBt  rtiign  of  Edward  III.     But  I  knovv  of  no 

and  burgesses  are   oaoe,   but  «ti1y  0»oe,  coUlkteral  evidence  to  illustrate  er  disprove 

naoMd  as  present  in  the  p«rliame«tiiry  roll ;  it. 
and  there  is  a  sNigolar  ebaam  in  place  of 
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CHAP,  therefore,  and  his  imperious  temper  often  led  him  to  this  course*  it 

vni. 

PART  iir. 


•    was  a  more  prudent  counsel  to  try  the  willingness  of  his  people. 


before  he  forced  their  reluctance.  And  the  success  of  this  innova- 
coNsr.  tion  rendered  it  worth  repetition.  Whether  it  were  from  the  com- 
placency of  the  commons  at  being  thus  admitted  among  the  peers 
of  the  realm,  or  from  a  persuasion  that  the  king  would  take  their 
money,  if  they  refused  it,  or  from  inability  to  withstand  the  plau- 
sible reasons  of  his  ministers,  or  from  the  private  influence  to  which 
the  leaders  of  every  popular  assembly  have  been  accessible,  much 
more  was  granted  in  subsidies,  after  the  representation  of  the  towns 
commenced,  than  had  ever  been  extorted  in  tallages. 

To  grant  money  was,  therefore,  the  main  object  of  their  meeting, 
and  if  the  exigencies  of  the  administration  could  have  been  relieved 
without  subsidies,  the  citizens  and  burgesses  might  still  have  sat  at 
home,  and  obeyed  the  laws  which  a  council  of  prelates  and  barons 
enacted  for  their  government.  But  it  is  a  difficult  question,  whether 
the  king  and  the  peers  designed  to  make  room  for  them,  as  it  were, 
in  legislation ;  and  whether  the  power  of  the  purse  drew  after  it 
immediately,  or  only  by  degrees,  those  indispensable  rights  of  con- 
senting to  laws  which  they  now  possess.  There  are  no  suflicient 
means  of  solving  this  doubt  during  the  reign  of  Edward  I.  The 
writ  in  22  E.  I.  directs  two  knights  to  be  chosen  cum  plen4  potes- 
tate  pro  se  et  totA  communitate  comitates  pra^dicti,  ad  consulendum 
et  consentiendum  pro  se  et  communitate  ill^,  his  qua?  comites, 
barones,  et  proceres  praedicti  concorditer  ordinaverint  in  praemissis. 
That  of  the  next  year  runs,  ad  faciendum  tunc  quod  de  communi 
consilio  ordinabitur  in  praemissis.  The  same  words  are  inserted  in 
the  writ  of  26  E.  I.  In  that  of  28  E.  I.  the  knights  are  directed  to 
be  sent  cum  plend  potestate  audiendi  et  faciendi  quae  ibidem  ordi- 
nari  contigerit  pro  communi  commodo.     Several  others  of  the  same 

*  Tallages  were  imposed  without  consent  leave  to  the  lay  and  spiritual  nobility  to  set 

of  parliament  in  17  L.  I.  Wykes,  p.  117.:  a  tallage  on  their  own  tenants.     This  was 

and  in  32  £.  I.  Brady's  Hist,  of  £ng.  vol.  subsequent  to  the  Confirmatio  Chartarum, 

ii.     In  the  latter  instance  the  king  also  gave  and  unquestionably  illegal. 
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reign  have  the  words  ad  ikciendum.     The  difficulty  is  to  pronounce,  CHAP. 

vin. 
PART  in- 


whether  this  term  is  to  be  interpreted  in  the  sense  of  performing^  or    ^''' 


of  enacting;  whether  the  representatives  of  the  commons  were  merely 
to  learn  from  the  lords,  what  was  to  be  done,  or  to  bear  their  part  in  ^const!* 
advising  upon  it.  The  earliest  writ,  that  of  22  E.  I.,  certainly  im- 
pUes  the  latter ;  and  I  do  not  know  that  any  of  the  rest  are  conclu- 
sive to  the  contrary.  In  the  reign  of  Edward  II.,  the  words  ad 
consentiendum  alone,  or  ad  faciendum  et  consentiendum,  begin; 
and  from  that  of  Edward  III.,  this  form  has  been  constantly  used.* 
It  must  still  however  be  highly  questionable,  whether  the  commons, 
who  had  so  recently  taken  their  place  in  parliament,  gave  any  thing 
more  than  a  constructive  assent  to  the  laws  enacted  during  this  reign. 
They  are  not  even  named  in  the  preamble  of  any  statute  till  the  last 
year  of  Edward  I.  Upon  more  than  one  occasion,  the  sheriffs  were 
directed  to  return  the  same  members  who  had  sat  in  the  last  parlia^ 
ment,  unless  prevented  by  death  or  infirmity.-f- 

It  has  been  a  very  prevailing  opinion,  that  parliament  was  not  At  what 
divided  into  two  houses  at  the  first  admission  of  the  commons.     If  ment  wu 

divided  iiit* 

by  this  is  only  meant  that  the  commons  did  not  occupy  a  separate  ^<>  »»*»«*«• 
diamber  till  some  time  in  the  reign  of  Edward  III.,  the  proposition, 
true  or  false,  will  be  of  little  importance.  They  may  have  sat  at  the 
bottom  of  Westminster  Hall,  while  the  lords  occupied  the  upper 
end.  But  that  they  were  ever  intermingled  in  voting  appears  in- 
consistent with  Ukelihood  and  authority.  The  usual  object  of  calling 
a  parliament  was  to  impose  taxes ;  and  these  for  many  years  after 
the  introduction  of  the  commons  were  laid  in  diflferent  proportions 
upon  the  three  estates  of  the  realm.  Thus  in  the  23  E.  I.,  the  earls, 
barons  and  knights  gave  the  king  an  eleventh,  the  clergy  a  tenth ; 
while  he  obtained  a  seventh  from  the  citizens  and  burgesses  :  in  the 
twenty-fourth  of  the  same  king,  the  two  former  of  these  orders  gave 

*  PryDne's  2d  Register.     It  may  be  re-,  had  the  sense  of  enacting;    since  statutes 

marked,  that  Moits  of  summons  to  great  could  not  be  passed  in  such  assemblies.    Id, 

councils  never  ran  ad  faciendum,  but  ad  p.  92. 

tractandumyconsulendumet  consentiendum;  f  2S  E.   I.   in  Pryniie's  4th   Register, 

from  which  some  would  infer  that  faciendum  p.  12. ;  9  £*  II*  (a  great  council)  p.  48» 

VOL.  II.  II 
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CHAP,  a  twelfth,  the  last  an  eighth  :  in  the  thirtA^-third  year,  a  thirtieth  was 
vni. 

PART  III. 


the  grant  of  the  barons  and  knights,  and  of  the  clergy  :  a  twentieth 


of  the  cities  and  towns  :  in  the  first  of  Edward  II.,  the  counties  paid 
coiNsr.  a  twentieth,  the  towns  a  fifteenth :  in  the  sixth  of  Edward  III.,  the 
rates  were  a  fifteenth  and  a  tenth.*  These  distinct  grants  imply 
distinct  grantors  ;  for  it  is  not  to  be  imagined  that  the  commons 
intermeddled  in  those  affecting  the  lords,  or  the  lords  in  those  of  the 
commons.  Nor  can  we  rationally  suppose,  that  the  commons,  who, 
if  we  include  the  knights  among  them,  were  at  least  double  the 
number  of  the  lay  and  spiritual  peers,  could  have  been  permitted  to 
jostle  this  haughty  aristocracy  out  of  their  ancient  privileg^es,  by 
voting  or  even  deliberating  promiscuously  upon  measures  of  legisla- 
tion. In  fact,  however,  there  is  abundant  proof  of  their  separate 
existence  long  before  the  seventeenth  of  Edward  III.,  which  is  the 
epoch  assigned  by  Carte,-f  or  even  the  sixth  of  that  king,  w^hich  has 
been  chosen  by  some  other  writers.  Thus  the  commons  sat  at 
Acton  IJurnell  in  the  eleventh  of  Edward  I.,  while  the  upper  house 
was  at  Shrewsbury.  In  the  eighth  of  Edward  II.,  "  the  commons 
of  England  complain  to  the  king  and  his  council,  SccJ'X  These 
must  surely  Imve  been  the  commons  assembled  in  parliament,  for 
who  else  could  thus  have  entitled  themselves  ?  In  the  nineteenth  of 
the  same  king,  we  find  several  petitions,  evidently  proceeding  from 
the  body  of  the  commons  in  parhament,  and  complaining  of  public 
grievances.^  The  roll  of  1  E.  III.,  though  mutilated,  is  conclusive 
to  shew  that  separate  petitions  were  then  presented  by  the  commons, 
according  to  the  regular  usage  of  subsequent  timcs.||  And  indeed 
the  preamble  erf  1  E.  III.  stat.  2.  is  apparently  capable  of  no  other 
inference. 

As  the  knights  of  shires  corresponded  to  the  lower  nobility  of  other 
feudal  countries,  we  have  less  cause  to  be  surprized,  that  they  be- 

*  Brady's  Hist,  of  Enghmd,  vol.  ii.  p.  40.         J  Rot.  Pari.  v.  i.  p.  289. 
Parliamentary  History,  vol.  i.  p.  206.     Rot.         §  Id.  p.  430. 
Parliament,  t.  ii.  p.  66.  ||  Id.  vol.  ii.  p.  7* 

f  Carte,  vol.  ii.  p.  451.     Paiiianientary 
History,  vol.  i.  p.  234. 
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lOTiged  originally  to  the  same  branch  of  parliament  as  the  barons,  CHAP. 

VIII. 

PART  IIL 


than  at  their  subsequent  intermixture  with  men  so  inferior  in  station    ^ 


as  the  citizens  and  burgesses.  It  is  by  no  means  easy  to  define  the 
point  of  time  when  this  distribution  was  settled ;  but  I  think  it  may  ^const^ 
be  inferred  from  the  rolls  of  parhament,  that  the  houses  were  divided 
as  they  are  at  present,  in  die  eighth,  ninth,  and  nineteenth  years  of 
Edward  II.*  This  appears  however  beyond  doubt  iu  the  first  of 
Edward  Ill.-f  Yet  in  the  sixth  of  the  same  prince,  though  the 
knights  and  burgesses  are  expressly  mentioned  to  have  consulted 
together,  the  former  taxed  themselves  in  a  smaller  rate  of  subudy 
than  the  latter  .."f 

The  proper  business  of  the  House  of  Commons  was  to  petition  fiw 
redress  of  grievances,  as  much  as  to  provide  for  the  necessities  of  the 
crown.  In  the  prudent  fiction  of  English  law,  no  wrong  is  supposed 
to  proceed  from  the  source  of  right.  The  throne  is  fixed  upon  a 
pinnacle,  which  perpetual  beams  of  truth  and  justice  irradiate, 
though  corruption  and  partiality  may  occupy  the  middle  region,  and 
cast  their  diill  shade  upon  all  bdow.  In  his  high  court  of  parlia- 
ment, a  king  of  England  was  to  learn  where  injustice  ha4  beea  un- 
punished, and  where  right  had  been  delayed.  The  conmion  courts 
of  law,  if  they  were  sufficiently  honest,  were  not  sufficiently  sXcohg 
to  redress  the  sufcgect's  injuries,  where  the  officers  of  the  crown,  ox 
^  nobles  interfered.  To  pari^ment  he  looked  as  the  gceat  reme- 
dial court  for  relief  of  private  as  well  as  public  grievances.  Eor  this 
eause  it  was  ordained  in  the  fifth  of  Edward  II.,  that  the  king  shoidd 
hold  a  parHament,  once  or,  if  necessaiy,  twice  GVJ&y  year ;  *^  l^asA 
&e  pleas  which  have  been  thus  delayed,  and  those  wherethe  justices 
have  differed,  may  be  brought  to  a  close.^'§  And  a  short  act  of 
4  Edward  lit.,  which  was  not  very  strictly  regarded,  provides  4liat 
ft  parliament  shaH  be  held  ^  every  year,  or  oftoier,  if  need  bc^^H 

•  Rot.  Pari.  vol.  i.  p.  £89.  351. 430.  M  £•  UI.  c.  14.     Annukl  sessidiis  of 

t  Id.  vol,  ii.  p.  5.  parliament  seem  fully  to  satisfy  the  wonds, 

i  Id.  p.  86.  and  still  more  the  spirit  of  this  act,  and  of 

I  Id.  vol.  i.  p.  2,86.  36  E.  III.  c.  10.;  virhich  however  are  re- 

I  I  2 
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CHAP.  By  what  persons,  and  under  what  Hmitations,  this  jurisdiction  in 

PART  lU. 


'    parliament  was  exercised,  will  come  under  our  future  consideration. 


The  efficacy  of  a  king's  personal  character,  in  so  imperfect  a 
CONST,    state  of  government,  was  never  more  strongly  exemplified  than  in 
Edward  IT  the  two  first  Edwards.     The  father,  a  little  before  his  death,  had 

Jretitidiis  of  ' 

dfiring  hi,'  humbled  his  boldest  opponents  among  the  nobility  ;  and  as  for  the 
'^^*  commons,  so  far  from  claiming  a  right  of  remonstrating,  we  have 
seen  cause  to  doubt  whether  they  were  accounted  effectual  members 
of  the  legislature,  for  any  purposes  but  taxation.  But  in  the  very 
second  year  of  the  son's  reign,  they  granted  the  twenty-fifth  penny 
of  their  goods,  "  upon  this  condition,  that  the  king  should  take 
advice  and  grant  redress  upon  certain  articles,  wherein  they  are 
aggrieved/'  These  were  answered  at  the  ensuing  parliament,  and 
are  entered,  with  the  king's  respective  promises  of  redress,  upon  the 
roll.  It  will  be  worth  while  to  extract  part  of  this  record,  that  we 
may  see  what  were  the  complaints  of  the  commons  of  England,  and 
their  notions  of  right  in  1309.  I  have  chosen,  on  this  as  on  other 
occasions,  to  translate  very  literally,  at  the  expense  of  some  stiffness, 
and  perhaps  obscurity  in  language. 

"  The  good  people  of  the  kingdom  who  are  come  hither  to  parlia- 
ment, pray  our  lord  the  king  that  he  will,  if  it  please  him,  have  regard 
to  his  poor  subjects,  who  are  much  aggrieved  by  reason  that  they  are 
not  governed  as  they  should  be ;  especially  as  to  the  articles  of  the 
Great  Charter;  and  for  this,  if  it  please  him,  they  pray  remedy. 
Besides  which  they  pray  their  lord  the  king  to  hear  what  has  long 
aggrieved  his  people,  and  still  does  so  from  day  to  day,  on  the  part 
of  those  who  call  themselves  his  officers,  and  to  amend  it,  if  he 
pleases."  The  articles,  eleven  in  number,  are  to  the  following  pur- 
port :  1.  That  the  king's  purveyors  seize  great  quantities  of  victuals 
without  payment ;  2.  That  new  customs  are  set  on  wine,  cloth,  and 

pealed  by  implication  from  the  provisions  of     the  Plantagenet  dynasty  for  a  parliament  to 
6  W.  III.  c.  2.     But  it  was  very  rare  under      continue  more  than  a  year^ 
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other  imports ;  3.  That  the  current  coin  is  not  so  good  as  formerly  ;♦  CHAP. 

PART  ra. 


4,  5.  That   the  steward   and   marshal    enlarge    their    jurisdiction 


beyond  measure  to  the  oppression  of  the  people  ;  6.  That  the  com- 
mons  find  none  to  receive  petitions  addressed  to  the  council ;  7-  That  const, 
the  collectors  of  the  king's  dues  (pemours  des  prises)  in  towns  and 
at  fairs,  take  more  than  is  lawful ;  8.  That  men  are  delayed  in  their 
civil  suits  by- writs  of  protection  ;  9-  That  felons  escape  punishment 
by  procuring  charters  of  pardon ;  10.  That  the  constables  of  the 
king's  castles  take  cognizance  of  common  pleas  ;  11.  That  the  king's 
escheators  oust  men  of  lands  held  by  good  title,  under  pretence  of 
an  inquest  of  office.-f- 

These  articles  display  in  a  short  compass  the  nature  of  those 
grievances,  which  existed  under  almost  all  the  princes  of  the  Plan-* 
tagenet  dynasty,  and  are  spread  over  the  rolls  of  parliament  for 
more  than  a  century  after  this. time.  Edward  gave  the  amplest 
assurances  of  putting  an  end  to  them  all ;  except  in  one  instance, 
the  augmented  customs  on  imports,  to  which  he  answered  rather 
ievasively,  that  he  would  take  them  off,  till  he  should  perceive  whether 
himself  and  his  people  derived  advantage  from  so  doing,  and  act 
thereupon  as  he  should  be  advised.  Accordingly,  the  next  year,  he 
issued  writs  to  collect  these  new  customs  again.  But  the  Lords 
Ordainers  superseded  the  writs,  having  entirely  abrogated  all  illegal 
impositions.:^:  It  does  not  appear,  however,  that,  regard  had  to  the 
times,  there  was  any  thing  very  tyrannical  in  Edward's  government. 
He  set  tallages  sometimes,  like  his  father,  on  his  demesne  towns 
without  assent  of  parliament.^  In  the  nineteenth  year  of  his  reign, 
the  commons  shew,  that  "  whereas  we  and  our  ancestors  have  given 
many  tallages  to  the  king's  ancestors  to  obtain  the  charter  of  the 


*  This  article  is  so  expressed,  as  to  make  t  Prynne's  2d  Register,  p.  68.  Rot.  Pari, 

it  appear  that  the  grievance  was  the  high  vol.  i.  p.  282. 

price  of  commodities.     But  as  this  was  the  ±  Prynne's  2d  Register,  p.  75. 

"natural  effect  of  a  degraded  currency,  and  |  Madox,  Firma  Burgi,  p.  6.    Rot.  Park 

the  whole  tenor  of  these  articles  relates  to  vol.  i.  p.  449* 
abuses  of  government,  I  think  it  must  have 

meant  what  I  have  said  in  the  text.  "* 
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CHAP,  forest,  which  charter  we  have  had  confirmed  by  the  present  king, 
PART  iiL  P^y^^S  ^^  l^i'g^ly  ^^  ^^^  P^rt ;  yet  the  king^s  officers  of  the  forest 
^•^^^^-^  seize  on  lands,  and  destroy  ditches,  and  oppress  the  people,  for  which 
CONST,    they  pray  remedy,  for  the  sake  of  God  and  his  father's  soul/'    They 
complain  at  the  same  time  of  arbitrary  imprisonment,  against  the 
law  of  the  land.*     To  both  these  petitions  the  king  returned  a  pro- 
mise of  redress;  and  they  complete  the  catalogue  of  customary 
grievances  in  this  period  of  our  constitution. 

During  the  reign  of  Edward  II.  the  rolls  of  parliament  are  imper- 
fect, and  we  have  not  much  assistance  from  other  sources.  The 
assent  of  the  commons,  which  frequently  is  not  specified  in  the  sta- 
tutes of  this  age,  appears  in  two  remarkable  and  revolutionary  pro- 
ceedings, the  appointment  of  the  Lords  Ordainers  in  ISlSj-f-  and  that 
of  Prince  Edward  as  guardian  of  the  realm  in  the  rebelHon  which 
ended  in  the  king's  dethronement.  In  the  former  case,  it  indicates 
that  the  aristocratic  party  then  combined  against  the  crown  were 
desirous  of  conciliating  popularity.  An  historian  relates,  that  some 
of  tlie  commons  were  consulted  upon  the  ordinances  to  be  made  for 
the  reformation  of  government.^  In  the  latter  case,  the  deposition 
of  Edward  II.,  I  am  satisfied,  that  the  commons  assent  was  pretended 
in  order  to  give  more  speciousness  to  the  transaction.^      But  as  this 

*  Rot.  Pari.  vol.  i.  p.  430.  guardian  should  rule  and  govern  the  said 

f  Id.  p.  281.  realm^  in  the  name  and  by  the  authority  of 

j  Walsingham,  p.  97.  the  king  his  father,  he  being  thus  absent.** 

§  A  record,  which  may  be  read  in  Brady's  But  the  king  being  taken,  and  brought  back 

History  of  England,  vol.  ii.  Append,  p.  66.,  into  England,  the  power  thus  delegated  to 

and  in  Rymer,  t.  iv.  p.  1237.,  relative  to  the  the  guardian  ceased  of  course  ;  whereupon 

proceedings  on^  Edward   II.'s    flight    into  the  bishop  of  Hereford  was  sent  to  press  the 

Wales,   and    subsequent   detention,  recites  king  to  permit  that  the  great  seal,  which  he 

that  ^'^  the  king,  having  left  bis  kingdom  with-  had  with  him,  the  prince  having  only  used 

out  government,  and  gone  away  with  noto-  his  private  seal,  should  be  used  m  all  things 

rious  enemies  of  the  queen,  prince  and  realm;  that  required  it.     Accordingly  the  king  sent 

jdivers  prelates,  earls,  barons  and  knights  then  the  great  seal  to  the  q^een  and  prince.    The 

being  at  Bristol,  in  the  presence  of  the  said  bishop  is  said  to  have  been  thus  commis- 

?ueen  and  duke,  (Prince  Edward,  duke  of  sioned  to  fetch  the  seal  by  the  prince  and 

Cornwall,)  by  the  assent  of  the  xaihole  comr  queen,  and  by  the  said  prelates  and  peers^ 

monalty  of  the  realm  there  being,  unanimous-  tmth  the  assent  of  the  said  commonalty  then 

ly  electedtthe  said  duke  to  be  guardian  of  the  beir^  at  Hereford,    Jt  is  plain  that  these 

•aid  kingdom ;  so  that  the  said  duke  and  were  mere  words  of  course ;  for  no  parliar 
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proceeding,  however  violent,  bears  evident  marks  of  having  been  CHAP, 
conducted  by  persons  conversant  in  law,  the  mention  of  the  com-  „  V^'r 

FART  III* 

mons  may  be  deemed  a  testimony  to  their  constitutional  right  of  '"'"^^^ 
partici{>ation  with  the  peers  in  making  provision  for  a  temporary  ^const." 
defect  of  whatever  nature  in  the  executive  government. 

During  the  long  and  prosperous  reign  of  Edwardllf.  the  efforts  Edward 
of  parliament  in  behalf  of  their  country  were  rewarded  with  success,  The  com- 
in  establishing  upon  a  firm  footing  three  essential  principles  of  our  Siev^ 
government;  the  illegality  of  raising  money  without  consent;  the 
necessity  that  the  two  houses  should  concur  for  any  alterations  in  the 
law ;  and,  lastly,  the  right  of  the  commons  to  inquire  into  public 
abuses,  and  to  impeach  public  counsellors.     By  exhibiting  prooft  of 
each  of  these  from  parliamentary  records,  I  shall  be  able  to  substan- 
tiate the  progressive  improvement  of  our  free  constitution,  which  was 
principally  consolidated  during  the  reigns  of  Edward  III.  and  his 
two  next  successors.     Brady  indeed,  Cartfe,  and  the  authors  of  the 
Parliamentary  History,  have  trod  already  over  this  ground ;  but  none 
of  the  three  can  be  considered  as  familiar  to  the  generality  of  readers, 
and  I  may  at  least  take  credit  for  a  sincerer  love  of  liberty  than  any 
of  their  writings  display. 

In  the  sixth  year  of  Edward  III.  a  parliament  was  called  to  pro-  Kemon. 
vide  for  the  emergency  of  an  Irish  rebellion  ;  wherein,  "  because  the  J^iSTje- 
king  could  not  send  troops  and  money  to  Ireland  without  the  aid  of  nejiiSSlit 
his  people,  the  prelates,  earls,  barons,  and  other  great  men,  and  the 
knights  of  shires,  and  all  the  commons,  of  their  free  will,  for  the  said 
purpose,  and  also  in  order  that  the  king  might  live  of  his  own,  and 
not  vex  his  people  by  excessive  prises  nor  in  other  manner,  grant  to 
him  the  fifteenth  penny,  to  levy  of  die  commons,*  and  the  tenth  from 
die  cities,  towns  and  royal  demesnes.     Aiid  the  king,  at  the  request 

ineiit  kad  been  cooflroked^  8«d  do  proper  re-         *  '  La  cM9monalfe6e^  seemr  in  diis  place 

presentadves  could  have  been  either  at  Bristol  to  mean  the  tenants  of  land,  or  commons  of 

or  Hereford.     However^  this  is  a  very  en-  the  counties,  in  contradistinction  to  citizens 

rious  Tecord,  inasmuch  as  it  proves  the  im-  and  burgesses, 
portance  attached  to  the  forms  of  the  cop- 
stitution  at  this  period. 
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CHAP,  of  the  same,  in  ease  of  his  people,  grants  that  the  commissions  lately 

made  to  certain  persons  assigned  to  set  tallages  on  cities  towns  and 

^■-N-i*-^   demesnes  throughout  England  shall  be  immediately  repealed  ;  and 

^comi^  that  in  time  to  come  he  will  not  set  such  tallage,  except  as  it  has  been 

done  in  the  time  of  his  ancestors,  and  as  he  may  reasonably  do/'* 

These  concluding  words  are  of  dangerous  implication,  and  cer- 
tainly it  was  not  the  intention  of  Edward,  inferior  to  none  of  his 
predecessors  in  the  love  of  power,  to  divest  himself  of  that  eminent 
prerogative,  which,  however  illegally  since  the  Confirmatio  Charta- 
rum,  had  been  exercised  by  them  all.  But  the  parliament  took  no 
notice  of  this  reservation,  and  continued  with  unshaken  perseverance 
to  insist  on  this  incontestable  and  fundamental  right,  which  he  was 
prone  enough  to  violate. 

In  the  thirteenth  year  of  this  reign,  the  lords  gave  their  answer  to 
commissioners  sent  to  open  the  parliament  and  to  treat  with  them  on 
the  king's  part,  in  a  sealed  roll.  This  contained  a  grant  of  the  tenth 
sheaf,  fleece  and  lamb.  But,  before  they  gave  it,  they  took  care  to 
have  letters  patent  shewed  them,  by  which  the  commissioners  had 
power  "  to  grant  some  graces  to  the  great  and  small  of  the  kingdom.'' 
"And  the  said  lords,"  the  roll  proceeds  to  say,  "  will,  that  the  impo- 
sition (maletoste)  which  now  again  has  been  levied  upon  wool  be 
entirely  abolished,  and  that  the  old  customary  duty  be  kept,  and  that 
they  may  have  it  by  charter,  and  by  enrollment  in  parliament,  that 
such  custom  be  never  more  levied,  and  that  this  grant  now  made  to 
the  king,  or  any  other  made  in  time  past,  shall  not  turn  hereafter  to 
their  charge  nor  be  drawn  into  precedent."  The  commons,  who  gave 
their  answers  in  a  separate  roll,  declared  that  they  could  grant  no 
subsidy  without  consulting  their  constituents ;  and  therefore  begged 
that  another  parliament  might  be  summoned,  and  in  the  mean  time 
they  would  endeavour,  by  using  persuasion  with  the  people  of  their 
respective  counties,  to  procure  the  grant  of  a  reasonable  aid  in  the 
next  parlianient.-f-    They  demanded  also,  that  the  imposition  oa 

•  Rot.  Pari.  V.  ii.  p.  m.  t  M.  ibid.  p.  104. 
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vrool  and  lead  should  be  taken  as  it  used  to  be  in  former  times,  "  in-  CHAP, 
asmuch  as  it  is  enhanced  without  assent  of  the  commons,  or  of  the 
lords,  as  we  understand  ;  and,  if  it  be  otherwise  demanded,  that  any 
one  of  the  commons  may  refuse  it  (le  puisse  arester),  without  being  const. 
troubled  on  that  account,  (saunz  estre  chalang6.)''* 

Wool,  however,  the  staple  export  of  that  age,  was  too  easy  and 
tempting  a  prey  to  be  relinquished  by  a  prince  engaged  in  an  impo- 
verishing wan  ,  Seven  years  afterwards,  in  20  E.  III.,  we  find  the 
commons  praying,  that  the  great  subsidy  of  forty  shiHings  upon  the 
sack  of  wool  be  taken  off;  and  the  old  custom  paid  as  heretofore 
was  assented  to  and  granted.     The  government  spoke  this  time  in  a 
more  authoritative  tone.     "  As  to  this  point,  (the  answer  runs,)  the 
prelates  and  others  seeing  in  what  need  the  king  stood  of  an  aid  before 
his  passage  beyond  sea,  to  recover  his  rights,  and  defend  his  kingdom 
of  England,  consented,  with  the  concurrence  of  the  merchants,  that 
be  should  have  in  aid  of  his  said  war,  and  in  defence  of  his  said 
kingdom,  forty  shilhngs  of  subsidy  for  each  sack  of  wool  that  should 
be  exported  beyond  sea,  for  two  years  to  come.     And  upon  this 
grant  divers  merchants  have  made  many  advances  to  our  lord  the 
king,  in  aid  of  his  war ;  for  which  cause  this  subsidy  cannot  be  re- 
pealed without  assent  of  the  king  and  his  lords.^-f- 
c    It  is  probable,  that  Edward's  counsellors  wished  to  estabhsh  a 
distinction,  long  afterwards  revived  by  those  of  James  I.,  between 
customs  levied  on  merchandize  at  the  ports,  and  internal  taxes. 
The  statute  entitled  Confirmatio  Chartarum  had  manifestly  taken 
away  the  prerogative  of  imposing  the  latter,  which  indeed  had  never 
extended  beyond  the  tenants  of  the  royal  demesne.    But  its  language 
was  not  quite  so  exphcit  as  to  the  former,  although  no  reasonable 
doubt  coidd  be  aitertained  that  the  intention  of  the  legislature  was 
to  abrogate  every  species  of  imposition  unauthorized  by  parliament. 
The  thirtieth  section  of  Magna  Charta  had  provided,  that  foreign 
merchants  diould  be  free  from  all  tributes,  except  the  ancient 

♦  Rot.  Pari.  ▼.  u.  p.  104.  t  W.  p.  l6t. 
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CHAP,  customs ;  and  it  was  strange  to  suppose,  that  denizens  were  excluded 
from  the  benefit  of  that  enactment.  Yet,  owing  to  the  ambiguoui^ 
^-^^/-^  and  elhptical  style  so  frequent  in  our  older  laws,  this  was  open  to 
^coNsif  dispute,  and  could  perhaps  only  be  explained  by  usage.  Edward  I., 
in  despite  of  both  these  statutes,  had  set  a  duty  of  three-pence  in  the 
pound  upon  goods  imported  by  merchant  stn^ngers.  This  impo- 
sition was  noticed  as  a  grievance  in  the  third  yea^^  of  Jiis  successor, 
and  repealed  by  the  Lords  Ordainers.  It  was  revived  however  by 
Edward  III.,  and  continued  to  be  levied  evpr  afterwards.* 

Edward  was  led  by  the  necessities  of  his  unjust  and  expensive  ww 

into  another  arbitrary  encroachment,  of  which  we  find  as  many 

complaints  as  of  his  pecuniary  extoitions.     The  co;nrimons  pray,  in 

the  same  parliament  of  20  E.  III.,  that  commissions  shptuld  not  issue 

for  the  future  out  of  chancery,  to  charge  the  people  with  providing 

men  at  arms,  hobelers  (or  light  cavalry),  archers,  victuals,  or  in  ?iny 

other  manner,  without  consent  of  parliament;.     It  is  replied  Xo  this 

petition,  that  "  it  is  notorious  how  in  many  parliamepts  the  lords 

and  commons  had  promised  to  aid  the  king  in  his  quaiTcl  with  their 

bodies  and  goods  as  far  as  was  in  their  power ;  wherefore  the  said 

lords  seeing  the  necessity  in  which  the  king  stood  of  having  aid  of 

men  at  arms,  hobelers  and  archers,  before  his  passage  to  recover  his 

rights  beyond  sea,  and  to  defend  his  realm  of  England,  ordained, 

that  such  as  had  five  pounds  a  year  or  more  in  l^nd  on  this  side  of 

Trent  should  furnish  men  at  arms,  hobelers  and  archers,  according 

to  the  proportion  of  the  land  they  held  to  attend  the  king  at  his 

cost ;  and  some  who  would  neither  go  themselves,  nor  find  others  ia 

their  steajj,  were  willing  to  give  the  king  wherewithal  he  might 

provide  himself  with  sonxe  in  their  place.     And  thus  the  thing  has 

been  done,  and  Qo  ojtbertvise.     And  the  king  wiUs^  that  henceforth 

*  Case  of  impositions^  in  Howell's  State  wool  must  hay^  paid  a  tax,  he  had  a  i^ght  to 

Trials,  vol.  li.  p.  37 1 — 519. ;  particularly  the  place  the  wroughit  and  unwrought  article  on 

lUjunH^nt  of  Mr.  HakewilU    Hale's  Treatise  an  equality.     The  commons  remonstrated 

on  the  Customs,  in  Hargrave's  Tracts,  vol.  i.  against  this ;  but  it  was  not  repealed,    lliia 

Edward  III.  imposed  another  duty  on  took  place  about  22  £•  III.     Hale's  Trea- 

clotfa  exported,  on  tne  pretence  that  as  the  tise,  p.  175« 
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what  has  been  thus  done  in  this  necessity  be  not  drawn  into  conse-  CliAP. 

,    s.^.  Vlll. 

quence  or  example.  *  partui. 

The  commons  were  not  Abashed  by  these  arbitrary  pretensions ;  ^-^-^ 
they  knew  that  by  incessant  remonstrances  they  shonld  gain  at  least  const. 
one  essential  point,  that  of  preventing  the  crown  from  claiming  th^se 
usurpations  as  uncotitested  prerogatives.  The  roll  of  parliament  in 
the  next  two  years,  the  21st  and  22d  of  Edward  III.j  is  full  of  the 
same  complaints  on  one  side,  and  the  same  allegatiohs  of  necessity 
on  the  other.-f-  In  the  latter  ytsLV;  the  commons  grant  a  subsidy,  oft 
condition  thait  no  illegal  levying  of  money  should  lake  place,  #itb 
several  other  remedial  provisions ;  "  and  that  these  conditions  should 
be  entered  on  the  roll  of  parlianiient,  as  a  matter  of  record^  by  wMch 
they  may  have  remedy^  if  any  thirig  should  be  attempted  to  the  con- 
trary in  time  to  come/'  From  this  year  the  complaints  of  extottio» 
become  rather  less  fre^neat;  and  soon  afterwards  a  statute  wa» 
passed,  -**  Thatt  no  man  shall  be  constrained  to  fift<J  men  at  arms, 
hobeleri^,  ndr  atchers,  other  tlmn  thosle  which  hold  by  sAch  serviees^ 
if  it  be  not  by  common  assent  and  grant  made  m  parliamettt.''f  Y^ 
even  in  the  last  yfear  of  Edward's  reign,  when  thb  boundaries  of  pre-' 
rogative  and  the  rights  of  parrliament  were  better  ascertained,  the 
king  lays  a  sort  Of  claim  to  impose  charges  upon  his  subjects  iri 
cases  of  great  necessity,  and  for  the  defence  of  his  kingdom.^  But 
this  more  humble  language  indicates  a  change  in  the  spirit  of  goverft- 
SKuty  whici  aftetf  long  fretting  impatiently  sti  the  ctitb,  tegan  at 
length  to  Acknowledge  the  contrmding  hand  of  ktw. 

Tlitese  are  t&e  chief  iristances  of  al  struggle  between  the  ctown  and* 
eommons  as  to  arbitrary  taxation ;  but  there  are  two  remarkable 
proceedings  in  the  45th  and  46th  of  Edward,  which  though  they 
would  not  have  been  endured  in  later  times,  ai*e  rather  anomalies 
arising  out  of  the  unsettled  state  of  the  constitution  and  the  recency 
of  parliaraentary  rights,  than  mere  encroachments  of  the  prerogative. 
hh  the  former  year,  parliament  had  granted  a  subtddy  of  fifty 


♦  Rot.  Pari.  p.  160. 
tp.  161. 166.201. 

::«5E.III.  •tit.v.  c.  8. 
)  1  Rot.  Part^  VOL  ii.  p.  366; 
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CHAP,  thousand  pounds,  to  be  collected  by  an  assessment  of  twenty-two 

PART  HI. 


•    shillings  and  three-pence  upon  every  parish,  on  a  presumption  that 


the  parishes  in  England  amounted  to  forty-five  thousand,  whereas 
CONST,  they  were  hardly  a  fifth  of  that  number.  This  amazing  mistake  was 
not  discovered  till  the  parliament  had  been  dissolved.  Upon  its 
detection,  the  king  summoned  a  great  council,  consisting  of  one 
knight,  citizen  and  burgess,  named  by  himself,  out  of  two  that  had 
been  returned  to  the  last  parliament.*  To  this  assembly  the  chan- 
cellor set  forth  the  deficiency  of  the  last  subsidy,  and  proved  by  the 
certificates  of  all  the  bishops  in  England,  how  strangely  the  parlia- 
ment had  mis-calculated  the  number  of  parishes  ;  whereupon  they 
increased  the  parochial  assessment,  by  their  own  authority,  to  one 
hundred  and  sixteen  shillings.-f-  It  is  obvious,  that  the  main  inten- 
tion of  parliament  was  carried  into  effect  by  this  irregularity,  which 
seems  to  have  been  the  subject  of  no  complaint.  In  the  next  par- 
liament, a  still  more  objectionable  measure  was  resorted  to ;  after  the 
petitions  of  the  commons  had  been  answered,  and  the  knights  dis- 
missed, the  citizens  and  burgesses  were  convened  before  the  prince 
of  Wales  and  the  lords  in  a  room  near  the  white  chamber,  and 
solicited  to  renew  their  subsidy  of  forty  shillings  upon  the  ton  of 
wine  and  sixpence  in  the  pound  upon  other  imports,  for  safe  convoy 
of  shipping,  during  one  year  more  ;  to  which  they  assented ;  "  and 
so  departed.'':]: 
The  concur-  Thc  sccoud  coustitutioual  principle  established  in  the  reign  ot 
S»"h\oui«i  Edward  III.  was  that  the  king  and  two  houses  of  parliament  in 
t?on  fiecci-  conjunction  possessed  exclusively  the  right  of  legislation.  Laws 
were  now  declared  to  be  made  by  the  king  at  the  request  of  the 

*  PryDne's  4th  Register^  p.  289-  cording  to  its  real  value.     But  in  8  E.  III., 

-f  Rot.  Pari.  p.  304.  on  complaint  of  parliament,  that  these  taxors 
j  Iclem>  p.  3 10.     In  the  mode  of  levy-  -  were  partial,  commissioners  were  sent  round 

ing   subsidies,    a  remarkable  improvement  to  compound  with  every  town  and  parish  for 

took  place  early  in  the  reign  of  Eaward  II  f.  a  gross  sum,  which  was  from  thenceforth 

Originally,  two  chief  taxors  Were  appointed  the  fixed  quota  of  subsidy  and  raised  by  the 

by  the  king  for  each  county,  who  named  inhabitants  themselves.   Brady  on  Boroughs,, . 

twelve  persons  in  every  hundred  to  assess  p.  8K 
the  moveable  estate  of  all  inhabitants  ac* 
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commons,  and  by  the  assent  of  the  lords  and  prelates.  Such  at  CHAP, 
least  was  the  general  form,  though  for  many  subsequent  ages  there 
was  no  invariable  regularity  in  this  respect.  The  commons,  who  ^-^-v-^ 
till  this  reign  were  rarely  mentioned,  were  now  as  rarely  omitted  in  ^conot!^ 
the  enacting  clause.  In  fact,  it  is  evident  from  the  rolls  of  parlia- 
ment, that  statutes  were  almost  always  founded  upon  their  petition.* 
These  petitions,  with  the  respective  answers  made  to  them  in  the 
king's  name,  were  drawn  up  after  the  end  of  the  session  in  the  form 
of  laws,  and  entered  upon  the  statute-roll.  But  here  it  must  be 
remarked,  that  the  petitions  were  oft;en  extremely  qualified  and 
altered  by  the  answer,  insomuch  that  many  statutes  of  this  and  some 
later  reigns  by  no  means  express  the  true  sense  of  the  commons. 
Sometimes  they  contented  themselves  with  shewing  their  grievajice, 
and  praying  remedy  from  the. king  and  his  council..  Of  this  one 
eminent  instance  is  the  great  statute  of  treasons.  .  In  the  petition^ 
whereon  this  act  is  founded,  it  is  merely  prayed  that,  '^  whereas  the 
king's  justices  in  diflferent  counties  adjudge,  persons  indicted  before 
them  to  be  traitors  for  sundry  matters  not  known  by  the  conunons  to 
be  treason,  it  would  please  the  king,  by  his  council  and  by  the  great 
and  wise  men  of  the  land,  to  declare  what  are  treasons  in  this 
present  parhament."'  The  answer  to  this  petition  contains  the 
existing  statute,  as  a  declaration  on  the  king's  part.-f-  But  there  is 
no  appearance  that  it  received  the  direct  assent  of  the  lower  house. 
In  the  next  reigns,  we  sludl  find  more  remarkable  instances  of 
assuming  a  consent  which  was  never  positively  given. 

The  statute  of  treasons,  however,  was  supposed  to  be  declaratory 
of  the  ancient  law ;  in  permanent  and  material  innovations,  a  more 
direct  concurrence  of  all  the  estates  was  probably  required.     A  new 


*  Laws  appear  to  have  been  drawn  up,  the  commons  of  Devonshire,  8lc.    These  are 

and  proposed  to  the  two  bouses  by  the  king,  intermingled  with  the  general  petitions,  md 

down  to4he  time  of  Edward  I.    Hale's  Hist,  both  together  are  for  the  most  part;  very 

of  Common  Law,  p.  16.  numerous.  .  In  the  roll  of. 50  £dw.  HI.  they 

Sometimes  the  representatives  of  parti-  amount  to  140.-                                .     .»      .? 

cular  places  address  separate  petitions  to  the  f  Rot.  Pari.  p.  239. 

king  and  council ;  as  the  citizens  of  London,  :  :    .i 
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CHAP,  statute,  to  be  perpetually  incorporated  with  the  law  of  England,  was 

PART  in. 


"    regarded  as  no  light  matter.     It  was  a  very  common  answer  to  a 


petition  of  the  commons,  in  the  eariier  part  of  this  reign,  that  it 

ENGLISH  . 

CONST,  could  not  be  granted  without  making  a  new  law.  After  the  parlia- 
metit  of  14  E.  III.,  a  certain  number  of  prelates,  barons  and  coun- 
sellors, with  twelve  knights  and  six  burgesses,  were  appointed  to  sit 
from  day  to  day  in  order  to  turn  such  petitions  and  answers,  as  were 
fit  to  be  perpetual,  into  a  statute ;  but  for  such  as  were  of  a  tempo- 
rary nature,  the  king  issued  his  letters  patent.*  This  reluctance  to 
innovate  without  necessity,  and  to  swell  the  number  of  laws  which  all 
were  bound  to  know  and  obey  with  an  accumulation  of  transitory 

sutntesdifl-  enactments,  led,  apparently,  to  the  distinction  between  statutes  and 

tinguiahed 

fiom  ordi-    ordinances.     The  latter  are  indeed  defined  by  some  lawyers  to  be 

liaiicei.  ^  ^  . 

regulations  proceeding  fixtfn  the  king  and  lords,  without  concurrence 
of  the  commotts.  But  if  this  be  applicable  to  some  ordinances^  it  is 
certain  that  the  word,  even  when  opposed  to  statute,  with  which  it  is 
often  synonymous,  sometimes  denotes  an  act  of  the  whole  legislature. 
In  the  3frth  of  Edward  III.,  when  divers  sumptuary  regulations 
against  excess  of  apparel  were  made  in  full  parliament,  "  it  was 
demanded  of  the  lords  and  commons,  inasmuch  as  the  matter  of 
their  j>etitions  was  norel,  and  unheard  of  before,  whether  they  wouldf 
have  them  granted  by  way  of  ordinance  or  of  statute?  They 
aitswered  that  it  would  be  best  to  have  them  by  way  of  ordinance^ 
and  not  of  statute,  in  order  that  any  thing  which  should  need  amend- 
ment might  be  amended  at  the  next  parliament'^-f-  So  much  scruple 
did  they  eotertain  about  tampering  with  the  statute  law  of  the  land. 
Ovdaiaffices,  which,  if  it  were  not  for  their  partial  or  temporary 
operalion,  could  not  well  be  distinguished  from  laws,J  were  ofte» 
cistablished  in  great  councils.     These  assemblies,  which  frequendy 

'^  pi  l;r3.  perpetiid ;  but  a  statute  ir  perpetual  at  first,. 

tp^MO.  and  so  have  some  ordiiianoes  also  been;." 

t ''  If  there  be  anj  differenee  between* an  Whitelocke  on  Parliamentary  Writ,,  vol..  ii. 

itrdinance  and  a  statute,  as  some  have  ool-  pi  ^7*    See  Rot  Park  voL  iii.  p«  17. ;  vol. 

lectedy  it  is  but  only  this,  that  an  ordinance  iv«  p.  3d. 

is  but  temporary  till  confirmed  and  made 


DURING  THE  MIDDLE  AGES.  ^55 

Occurred  in  Edward's  reign,  were  hardly  distinguishable,  except  in  CHAP. 

VIU. 

PART  III. 


name,  from  parliaments,  being  constituted  not  only  of  those  who    ^'*'* 


were  regularly  summoned  to  the  house  of  lords,  but  of  deputies  from 

counties,  cities  and  boroughs.     Several  places  that  had  never  re-  ^on^ 

turned  burgesses  to  parliament  have  sent  deputies  to  some  of  these 

councils.*    The  most  remarkable  of  these  was  that  held  in  the  27th 

of  Edward  III.,  consisting  of  one  knight  for  each  county,  and  of 

deputies  from  all  the  cities  and  boroughs^  wherein  the  ordinances  oi 

the  staple  were  estabUshed.    These  were  previously  agreed  upon  by 

the  king  and  lords,  and  copies  given,  one  to  the  knights,  another  to 

the  burgesses.    The  roll  tells  us^  that  they  gave  their  opinion  in 

writing  to  the  council,  after  much  deliberation,  and  that  this  wa^ 

read  and  discussed  by  the  great  men.     These  ordinances  fix  the 

staple  of  wool  in  particular  places  within  England,  prohibit  En^sk 

merchants  from  exporting  that  article  under  pain  of  death,  infiiet 

sundry  other  penalties,  create  jurisdictions^  and  in  short  have  the 

effect  of  a  new  and  important  law.     After  they  were  passed,  the 

deputies  of  the  commons  granted  a  subsidy  for  three  years,  com^ 

plained  of  grievances,  and  received  answers,  as  if  in  a  regular  parlia'- 

ment.    But  they  were  aware  that  these  pcoceedin^  paitook  of  some 

irregularity,  and  endeavoured,  as  was  their  constant  method^  to  keep 

up  the  legal  forms  of  the  constitution.     In  the  last  petition  of  this. 

couQucil,  tiie  commons  pray,  "  because  many  articles  touching  the 

stftte  of  the  king,  and  conmson  profit  of  his  kingdom  have  bean 

agreed  by  him,  the  prelates,  lords,  and  commons  of  his  land,;  afc  this 

council^  that  the  said  articles  may  be  recited  at  the  next  parliament, 

and  entered  upon  the  roll ;  foe  this  cause,  that  ordinances  and  agree* 

ments  made  ia  council  are  not  of  record,  as  if  they  had  been  made 

1^  a  general  p^lia,mient.''    This  accordwgly  was  done,  at  the  ensuing^ 

parhaQient,  when  these  ordinances  were  expressly  confirmed,  and 

directed  to  be  "  holden  for  a  statute  to  endure  always.''-!* 

*  These  may  be  found  in  Willis's  Notitia     council,  in  order  to  defend  the  king's  right  tQ 
Parliamentaria.    In  28  £.  I.  the  universities     the  kingdom  of  Scotland.     1  Prynne. 
were  summoned  to  send  members  to  a  great        f  Rot  Pari.  p.  £53*  ^7* 
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CHAP.      It  must  be  confessed,  that  the  distinction  between  ordinances  and 
PA  T  III  statutes  is  very  obscure,  and  perhaps  no  precise  and  unifomi  prin- 
^^v^^  ciple  can  be  laid  down  about  it.     But  it  sufficiently  appears  that 
CONST,    whatever  provisions  altered  the  common  law,  or  any  former  statute, 
and  were  entered  upon  the  statute-roll,  transmitted  to  the  sheriffs, 
and  promulgated  to  the  people  as  general  obligatory  enactments, 
were  holden  to  require  the  positive  assent  of  both  houses  of  parlia- 
ment, duly  and  formally  summoned. 

Before  we  leave  this  subject,  it  will  be  proper  to  take  notice  of  a 
remarkable  stretch  of  prerogative,  which,  if  drawn  into  precedent, 
would  have  effectually  subverted  this  principle  of  parliamentary  con- 
sent in  legislation.  In  the  15tK  of  Edward  III.,  petitions  were 
presented  of  a  bolder  and  more  innovating  cast  than  was  acceptable 
to  the  court ;  that  no  peer  should  be  put  to  answer  for  any  trespass, 
except  before  his  peers ;  that  commissioners  should  be  assigned  to 
examine  the  accounts  of  such  as  had  received  public  monies ;  that 
the  judges  and  ministers  should  be  sworn  to  observe  the  Great 
Charter  and  other  laws;  and  that  they  should  be  appointed  in 
parliament.  The  last  of  these  was  probably  the  most  obnoxious ; 
but  the  king,  unwilling  to  defer  a  supply  which  was  granted  merely 
upon  conditicm  that  these  petitions  should  prevail,  suffered  them 
to  pass  into  a  statute  with  an  alteration  which  did  not  take  off 
much  fi'om  their  efficacy ;  namely,  that  these  officers  should  indeed 
be  appointed  by  the  king  with  the  advice  of  his  council,  but  should 
surrender  their  charges  at  the  next  parliament,  and  be  there  re- 
sponsible to  any  who  should  have  cause  of  complaint  against  them. 
The  chancellor,  treasurer  and  judges  entered  their  protestation,  that 
they  had  not  assented  to  the  said  statutes,  nor  could  they  observe 
them,  in  case  they  should  prove  contrary  to  the  laws  and  customs  of 
the  kingdom,  which  they  were  sworn  to  maintain.*  This  is  the  first 
instance  of  a  protest  on  the  roll  of  parliament  against  the  passing  of 


♦p.  131. 
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an  act.     Nevertheless  they  were  compelled  to  swear  on -the  cross  of  CHAP. 

vnr. 
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Canterbury  to  its  observance.* 


This  excellent  statute  was  attempted  too  early  for  complete  suc- 
cess. Edward^s  ministers  plainly  saw  that  it  left  them  at  the  mercy  ^ccwsr. 
of  future  parliaments ;  who  would  readily  learn  the  wholesome  and 
constitutional  principle  of  sparing  the  sovereign,  while  they  punished 
his  advisers.  They  had  recourse  therefore  to  a  violent  measure,  but 
which  was  likely  in  those  times  to  be  endured.  By  a  proclamation 
addressed  to  all  the  sheriffs,  the  king  revokes  and  annuls  the  statute, 
as  contrary  to  the  laws  and  customs  of  England,  and  to  his  own  just 
rights  and  prerogatives,  which  he  had  sworn  to  preserve ;  declaring 
that  he  had  never  consented  to  its  passing,  but  having  previously 
protested  that  he  would  revoke  it,  lest  the  parliament  should  have 
been  separated  in  wrath,  had  dissembled,  as  was  his  duty,  and  per-' 
mitted  the  great  seal  to  be  affixed ;  and  that  it  appeared  to  the  earls, 
barons  and  other  learned  persons  of  his  kingdom,  with  whom  he  had 
consulted,  that  as  the  said  statute  had  not  proceeded  from  his  own 
good  will,  it  was  null  and  could  not  have  the  name  or  force  of  law.-f- 
This  revocation  of  a  statute,  as  the  price  of  which  a  subsidy  had 
been  granted,  was  a  gross  infringement  of  law,  and  undoubtedly 
passed  for  such  at  that  time ;  for  the  right  was  already  clear,  though 
the  remedy  was  not  always  attainable.  Two  years  afterwards, 
Edward  met  his  parliament,  when  that  obnoxious  statute  was  for- 
inally  repealed. 

Notwithstanding  the  king's  unwilUngness  to  permit  this  controul  Advice  of 
of  parliament  over  his  administration,  he  suffered,  or  rather  solicited  required  on 
their  interference  in  matters  w'hich  have  since  been  reckoned  the  war  and 

peace. 

exclusive  province  of  the  crown.  This  was  an  unfair  trick  of  his 
poHcy.  He  was  desirous,  in  order  to  prevent  any  murmuring  about 
subsidies,  to  throw  the  war  upon  parliament  as  their  own  act,  though 
none  could  have  been  commenced  more  selfishly  for  his  own  benefit^ 

♦  p.  128.  ne88  of  the  violent  step  he  was  taking,  and 

t  Rymer^  t.  v.  p.  1282.    This  instrument     his  wish  to  excuse  it  as  ranch  as  possible, 
betrays  in  its  language  Edward'a  ^onscious- 

VOL.  II.  L  t 
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CHAP,  or  less  for  the  advantage  of  the  people  of  England.     It  is  called 

PART  HI. 


•    "  the  war  which  our  lord  the  king  has  undertaken  against  his  adver- 


sary of  France  by  common  consent  of  all  the  lords  and  commons  of 
CONST,  his  realm  in  divers  parliaments/'*  And  he  several  times  referred  it 
to  them  to  advise  upon  the  subject  of  peace.  But  the  commons 
shewed  their  humility  or  discretion  by  treating  this  as  an  invitation 
which  it  would  shew  good  manners  to  decline,  though  in  the  18th  of 
the  king's  reign  they  had  joined  with  the  lords  in  imploring  the 
king  to  make  an  end  of  the  war  by  a  battle,  or  by  a  suitable  peace.-f^ 
"  Most  dreaded  lord,''  they  say  upon  one  occasion,  ^'  as  to  your  war 
and  the  equipment  necessary  for  it,  we  are  so  ignorant  and  simple 
that  we  know  not  how,  nor  have  the  power  to  advise ;  wherefore  we 
pray  your  grace  to  excuse  us  in  this  matter,  and  that  it  please  you, 
with  advice  of  the  great  and  wise  persons  of  your  council,  to  ordain 
what  seems  best  to  you  for  the  honour  and  profit  of  yourself  and 
your  kingdom ;  and  whatever  shall  be  thus  ordained  by  assent  and 
agreement  of  you  and  your  lords,  we  readily  assent  to,  and  will 
hold  it  firmly  established.":]:  At  another  time,  after  their  petitions 
had  been  answered,  "  it  was  shewed  to  the  lords  and  commons  by 
Bartholomew  de  Burghersh,  the  king's  chamberlain,  how  a  treaty 
had  been  set  on  foot  between  the  king  and  his  adversary  of  France ; 
and  how  he  had  good  hope  of  a  final  and  agreeable  issue  with  God's 
help  ;  to  which  he  would  not  come  without  assent  of  the  lords  and 
commons.  Wherefore  the  said  chamberlain  inquired  on  the  king's 
part  of  the  said  lords  and  commons,  whether  they  would  assent  and 
agree  to  the  peace,  in  case  it  might  be  had  by  treaty  between  the 
parties.  To  which  the  said  commons  with  one  voice  replied,  that 
whatever  end  it  should  please  the  king  and  lords  to  make  of  the 
treaty  would  be  agreeable  to  tliem.  On  which  answer  the  chamber- 
lain said  to  the  conmions,  then  you  will  assent  to  a  perpetual  treaty 
of  peace  if  it  can  be  had.  And  the  said  commons  answered  at  once 
and   unanimously,  yes,  yes."§     The  lords  were  not  so   diffident. 

*  p.  165.  X  21  E.  III.  p.  165. 

tp.  148.  1 28  E.  III.  p- a6K 
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Their  great  station  as  hereditary  counsellors  gave  them  weight  in  ^1  CHAP^ 

vm. 

PABTf  UL 


deliberations  of  government ;  and  they  seem  to  have  pretend^  to  a 


negative  voice  in  questions  of  peace.  At  least  they  answ^,  upon  the 
prpposals  made  by  David  king  of  Scots  in  1368,  which  were  sub-  ^on^!* 
mitted  to  them  ip  parliament,  ^at,  ^^  saving  to  the  said  David  an4 
his  heirs  the  articles  contained  therein,  they  saw  no  way  of  making  a 
treaty  which  would  not  openly  turn  to  the  disherison  of  the  king  and 
his  heiiB,  to  which  they  would  on  no  account  asseo^t;  and  sq 
departed  for  that  d^y/'*  .A  few  years  before,  they  had  made  ^ 
similar  answer  to  some  other  propositions  from  Scotland**!'  It  is  nojt 
improbab^  that  in  both  th^se  cases,  they  ^cted  with  the  concurrence 
and  at  the  instigatioji  of  the  king ;  but  the  precedents  might  have 
been  rememjjered  in  other  circumstances. .  * 

A  third  ipiportaAt  acquisition  of  the  house  pf  common^  during  Right  of 
ihjis  reign  was  the  estabUshqient  pf  their  right  to  ipvestigate  and  mooMTi.- 
chastise  the  abuses  of  administration.    In  tlie  foujte^ith  of  jEdward  pSwic"'^ 
IIL^  a  committee  of  the  lords'  house  had  been  appointed  lOiOSfMuiinfi  *  "^ 
the  accounts  of  pearspns  responsible  for  the  receipt  of  the  la$t,sub> 
sidy  ;  bu|;,  it  does  npt  ai>pear  that  the  cominons  were  cgsK^mod  in 
tl4s4    /I^e  upfeirtiiiis^te  sft^tute  pf  [the.niext  year  contaioed  a  similar 
prov^o9,  wbick  was  annulled  .  with  the  rest.    Many. ye^tftf  elapsiBd 
before  the  qoia[i|JK>n9  tried  the  force  of  their  vindictive  arm*    We 
mu^t  pass  oDWiafd  an  entire  generation  of  man,  and  look  at  the  parr 
liameqt  assembled  in  the  fiftieth  of  Edward  lU^    Nothing  .menK)r-' 
able  as  to  the  interference  of  the  commons  in  government  PCcur; 
before,  unless  it  be  .their  request,  in  the  forty-fifth  of  the  king,  thajt 
no  clergyman  should  be  .made  chancellor,  treasurer,  or  other  great 
officer ;  to  which  the  king  answered,  that  he  would  do  what  best 
pleased  his  council.^ 

It  will  be  remembered  by  every  one  who  has  read  our  history,  Pariiwnciit 

III. 

"^  p.  9Q5.    Carte  says^  ''  die  lords  and         f  p.  269. 
commmia  giving  this  advice  separatel^^  de-         f  p.  114. 
dared,  ^"    Hist,  of  England,  vol.  ii.  p.         |  p.  304. 
518.    I  can  find  no  mention  of  the  conunons 
doing  tbis  in  die  roll  of  parliam^t. 

IL2 
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CHAP,  that  in  the  latter  years  of  Edward's  life,  his  fame  was  tarnished  by 
VUl.  ^  ^ 

PART  III. 


'    the  ascendancy  of  the  duke  of  Lancaster  and  Alice  Ferrers.     The 


former,  a  man  of  more  ambition  than  his  capacity  seems  to  have 
CONST,    warranted,  even  incurred  the  suspicion  of  meditating  to  set  aside  the 
heir  of  the  crown,  when  the  Black  Prince  should  have  sunk  into  the 
grave.     Whether  he  were  wronged  or  not  by  these  conjectures,  they 
certainly  appear  to  have  operated  on  those  most  concerned  to  take 
alarm  at  them.     A  parliament  met  in  April  1376,  wherein  the  gene- 
ral unpopularity  of  the  king's  administration,  or  the  influence  of  the 
Prince   of  Wales,  led  to  very  remarkable  consequences.*     After 
granting  a  subsidy,  the  eonimons,  "  considering  the  evils  of  the 
country,  through  so  many  wars  and  other  causes,  and  that  the  offi- 
cers now  in  the  king's  service  are  insufficient  without  further  assist- 
ance for  so  great  a  charge,  pray  that  the  council  be  strengthened  by 
the  addition  of  ten  or  twelve  bishops,  lords  and  others,  to  be  con- 
stantly at  hand,  so  that  no  business  of  weight  should  be  dispatched 
without  the  consent  of  all ;  nor  smaller  matters  without  that  of  four 
or  six.'^-f-    The  king  pretended  to  come  with  alacrity  into  this  mea- 
sure, which  was  followed  by  a  strict  restraint  on  them  and  all  other 
officers  from  taking  presents  in  the  course  of  their  duty.     After  this, 
"  the  said  commons  appeared  in  parliament,  protesting  that  they  had 
the  same  good  will  as  ever  to  assist  the  king  with  their  lives  and  for- 
tunes ;  but  that  it  seemed  to  them,  if  their  said  hege  lord  had 
always  possessed  about  him  faithful  counsellors  and  good  officers,  he 
would  have  been  so  rich,  that  he  would  have  had  no  need  of 
charging  his  CMnmons  with  subsidy  or  tallage,  considering  the  great 
ransoms  of  the  French  and  Scotch  kings,  and  of  so  many  other  pri- 
soners ;  and  that  it  appeared  to  be  for  the  private  advantage  of  some 

*  Most  of  our  general  historians  have  tooindiscriminate  an  encomiast  of  its  founder, 

slurred  over  this  important  session.    The  Another  modem  book  may  be  named  with 

best  view,  perhaps,  of  its  secret  history  will  some  commendation,  though  very  inferior  in 

be  found  in  Lowth's  Life  of  Wykeham  ;  an  its  execution,  Godwin's  life  of  Chaucer ;  of 

instructive  and  elegant  work,   only  to  be  which  the  duke  of  Lmcaster  b  the  political 

blamed  for  marks  of  that  academical  point  hero, 

of  honour,  which  makes  a  fellow  of  a  college  f  p.  S2SL 
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near  the  Icing,  and  of  others  by  their  collusion,  that  the  king  and  CHAP^ 
kingdom  are  so  impoverished,  and  the  commons  so  ruined.  And  p^^^^  ^^^ 
they  promised  the  king,  that  if  he  would  do  speedy  justice  on  such  ^^-^^-"^ 
as  should  be  found  guilty,  and  take  from  them  what  law  and  ix^son  const. 
peraiit,  with  what  had  been  already  granted  in  parliament,  they  will 
engage  that  he  should  be  rich  enough  to  maintain  his  waj^  for  a  long 
time,  without  much  charging  his  people  in  any  manner/"  They  next 
proceeded  to  alledge  three  particular  grievances ;  the  removal  of  the 
staple  from  Calais,  where  it  had  been  fixed  by  parliament,  through 
the  procurement  and  advice  of  the  said  private  counsellors  about 
the  king;  the  participation  of  the  same  persons  in  lending  money  to 
^  the  king  at  exorbitant  usury ;  and  their  purchasing  at  a  low  rate  fov 
their  own  benefit  old  debts  from  the  crown,  the  whole  of  which  they 
had  afterwards  induced  the  king  to  repay  to  themselves.  For  these 
and  for  many  other  misdemeanours,  the  commons  accused  and  im^ 
peached  the  lords  liatimer  and  Nevil,  i¥ith  four  merchants,^  Lyons, 
Ellis,  Eeachey  and  Bury.*  Latimer  had  beea  chamberlain^,  and 
-Nevil  held  another  office.  The  fpimer  was  the  friend  and  creature 
of  the  duke  of  Lancaster.  Nor  was  this  parUament  at  all  nice  i^ 
4ouehing  a  point  where  kings  least  endure  their  interference.  Aa 
ordinance  was  made,  that  "  whereas  many  women  prosecute  the  suits 
of  others  in  courts  of  justice  by  way  of  maintenance,  and  to  get  pro^ 
fit  thereby,  which  is  displeasing  to  the  king,  he  forbids  any  woman 
henceforward,  and  especially  Ahce  Ferrers,  to  do  so,  on  pain  of  tbp 
^aid  Alice  forfeiting  all  her  goods,  and  suffering  banishment  from  the 
kingdom/'-f- 

The  part  which  the  prince  of  Wales,.who  had  ever  been  distinguished 
for  Ms  respectful  demeanour  towards  Edward,  bore  in  this  unprece- 
dented opposition,  is  strong  evidence  of  the  jealousy  with  which  he 
regaitled  ihe  duke  of  Lancaster ;  and  it  was  led  in  the  House  of  Com- 
mons by  Peter  de  la  Mare,  a  servant  of  the  earl  of  March,  who  by 
his  marriage  witb  Phihppa,  heiress  of  lionel  duke  of  Clarence,  stood 

♦  Ibid.  +  p.  399^ 
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CHAP,  next  after  the  young  Prince  Richard  in  lineal  succession  to  the  crown. 
VIH.  rjij^g  proceedings  of  this  session  were  indeed  highly  popular.  But 
^-^^v-^  no  house  of  commons  would  have  gone  such  lengths  on  the  mere 
^const!^  support  of  popular  opinion,  unless  instigated  and  encouraged  by 
higher  authority.  Without  this,  their  petitions  might  perhaps  have 
obtained,  for  the  sake  of  subsidy,  an  immediate  consent ;  but  those 
who  took  the  lead  in  preparing  them  must  have  remained  unsheltered 
after  a  dissolution,  to  abide  the  vengeance  of  the  crown,  with  no 
assurance  that  another  parliament  would  espouse  their  cause  as  its 
own.  Such  indeed  was  their  fate  in  the  present  instance.  Soon 
after  the  dissolution  of  parliament,  the  prince  of  Wales,  who,  long 
sinking  by  fatal  decay,  had  rallied  his  expiring  energies  for  this, 
domestic  combat,  left  his  inheritance  to  a  child  ten  years  old,  Richard 
of  Bordeaux.  Immediately  after  this  event,  Lancaster  recovered 
his  influence ;  and  the  former  favourites  returned  to  court.  Peter 
de  la  Mare  was  confined  at  Nottingham,  where  he  remained  two 
years.  The  citizens  indeed  attempted  an  insurrection,  and  threatened 
tb  burn  the  Savoy,  Lancaster's  residence,  if  de  la  Mare  was  not 
released ;  but  the  bishop  of  London  succeeded  in  appeasing  them.* 
A  parliament  met  next  year,  which  overthrew  the  work  of  its  prede- 
cessor, restored  those  who  had  been  impeached,  and  repealed  the 
ordinance  against  Alice  Perrers.*^^  So  little  security  will  popular 
assemblies  ever  afford  against  arbitrary  power,  when  deprived  of 
regular  leaders,  and  the  consciousness  of  mutual  fidelity. 

The  policy  adopted  by  the  prince  of  Wales  and  earl  of  March,  in 
^  employing  the  house  of  commons  as  an  engine  of  attack  against  an 
obnoxious  ministry,  was  perfectly  novel,  and  indicates  a  sensible 
change  in  the  character  of  our  constitution.  In  the  reign  of  Edward 
II.  parliament  had  little  share  in  resisting  the  government ;  much 
more  was  effected  by  the  barons,  through  risings  of  their  feudal 

*  Anonym.  Hist.  Edw.  III.  ad  calcem  or  seren  of  the  kni^ts  who  hud  sat  in  th^ 

Hemingford,  pp.  444.  448.     Walsingham  last  parliament  were  returned  to  this,  as  ap« 

gives  a  different  reason,  p.  19^.  pears  by  the  writs  in  Prynne's  4th  Register. 

t  Rot.  Pari.  p.  374.    Not  more  than  six  p.  S02.  311. 
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teaantry.     Eifty  years  of  authority  better  respected,  of  law  better  CHAR 

PART  Ut, 


enforced,  had  rendered  these  more  perilous,  and  of  a  more  violent 


appearance  than  formerly.  A  surer  resource  presented  itself  in  the 
increased  weight  of  the  lower  house  in  parliament.  And  this  indirect  const. 
arbtocratical  influence  gave  a  surprizing  impulse  to  that  assembly, 
and  particularly  tended  to  establish  beyond  question  its  controul  over 
public  abuses.  Is  it  less  just  to  remark,  that  it  also  tended  to  pre* 
serve  the  relation  and  harmony  between  each  part  and  the  other,  and 
to  prevent  that  jarring  of  emulation  and  jealousy,  which,  though 
generally  found  in  the  division  of  power  between  a  noble  and  a 
popular  estate,  has  scarcely  ever  caused  a  dissension,  except  in  cases 
of  little  moment,  between  our  two  houses  of  parUament  ? 

The  commons  had  sustained  with  equal  firmness  and  discretion  a  Richard  il 
defensive  war  against  arbitrary   power  under  Edward  III. ;  they  cr^oniie 
advanced  with  very  different  steps  towards  his  successor.     Upoa  commow. 
the  king's  death,  t^bough  Richard^s  coronation  took  place  without 
delay,  and  no  proper  regency  was  constituted,  yet  a  council  of 
twelve,  whom  the  great  officers  of  state  were  to  obey,  supplied  its 
place  to  every  effectual  intent.     Among  these  the  duke  of  Lancaster 
was  not  numbered  ;  and  he  retired  from  court  in  some  disgust     In- 
the  first  parliament  of  the  young  king,  a  large  proportion  of  llie 
knights  who  had  sat  in  that  which  impeached  the  Lancastrian  party 
were  returned.*     Peter  de  la  Mare,  now  released  from  prison,  was 
elected  Speaker ;  a  dignity  which,  according  to  some,  he  had  filled 
in  the  Good  Parliament,  as  that  of  the  fiftieth  Edward  III.  was  popu- 
larly styled ;  though  the  rolls  do  not  mention  either  him,  or  any 
other  as  bearing  that  honourable  name  before  Sir  Thomas  Hunger- 
ford  in  the  parliament  of  the  foUowing  year.-f-    The  prosecution . 
against  Alice  Perrers  was  now  revived ;  not,  as  far  as  appears,  by 
direct  impeachment  of  the  commons ;  but  articles  were  exhibited 

*  Walftin^am,  p.  200.  says  paene  omnes;  us,  many  of  dte  lords^  aod  all  the  lawyers  of 

but  the  list  published  in  Prynne's  4th  Re-  England ;  yet  by  the  perseverance  of  these 

gister  induces  me  to  qualify  this  loose  ex-  knights  she  was  convicted, 
pression.    Alice  Perrers  had  bribed,  he  tells         f  Rot.  Pari.  voL  iL  p.  374. 
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CHAP,  against  her  in  the  house  of  lords  on  the  king's  part,  for  breaking' 
the  ordinance  made  against  her  intermeddhng  at  court ;  upon  which 
she  received  judgement  of  banishment    and  forfeiture.*      At  the 

*const"  request  of  the  lower  house,  the  lords,  in  the  king's  name,  appointed 
nine  persons  of  different  ranks ;  three  bishops,  two  earls,  two  banne- 
rets, and  two  bachelors  to  be  a  permanent  council  about  the  king, 
so  that  no  business  of  importance  should  be  transacted  without  their 
unanimous  consent.  The  king  was  even  compelled  to  consent  that, 
during  his  minority,  the  chancellor,  treasurer,  judges,  and  other 
chief  officers  should  be  made  in  parhament ;  by  which  provision, 
combined  with  that  of  a  parliamentary  council,  the  whole  executive 
government  was  transferred  to  the  two  houses.  A  petition,  that  none 
might  be  employed  in  the  king's  service,  nor  belong  to  his  council, 
who  had  been  formerly  accused  upon  good  grounds,  struck  at  Lord 
Latimer,  who  had  retained  some  degree  of  power  in  the  new  esta- 
bUshment.  Another,  suggesting  that  Gascony,  Ireland,  Artois  and 
the  Scottish  marches  were  in  danger  of  being  lost  for  want  of  good 
officers,  though  it  were  so  generally  worded  as  to  leave  the  means  of 
remedy  to  the  king's  pleasure,  yet  shews  a  growing  energy  and  self^ 
confidence  in  that  assembly,  which  not  many  years  before  had  thought 
the  question  of  peace  or  war  too  high  for  their  deliberation.  Their 
subsidy  was  sufficiently  hberal ;  but  they  took  care  to  pray  the  king, 
that  fit  persons  might  be  assigned  for  its  receipt  and  disbursement, 
lest  it  should  any  way  be  diverted  from  the  purposes  of  the  war. 
Accordingly  Walworth  and  Philpot,  two  eminent  citizens  of  London, 
were  appointed  to  this  office  and  sworn  in  parliament  to  its  exe- 
cution.-f- 

But  whether  through  the  wastefulness  of  government,  or  rather 
because  Edward's  legacy,  the  French  war,  like  a  ruinous  and  inter- 
minable law-suit,  exhausted  all  public  contributions,  there  was  au 
equally  craving  demand  for  subsidy  at  the  next  meeting  of  parlia- 
ment.   The  commons  now  made  a  more  serious  stand.    The  speaker^ 

♦  Rot.  Pari.  Yol.  iii.  p.  Id.  f  lb.  ibid. 
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Sir  James  Pickering,  after  the  protestation  against  giving  offence,  CHAP. 

vin. 
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which  has  since  become  more  matter  of  form  than  perhaps  it  was    ^'^^* 


then  considered,  reminded  the  lords  of  the  council  of  a  promise 
made  to  the  last  parliament,  that  if  they  would  help  the  king  for  const. 
once  with  a  large  subsidy  so  as  to  enable  him  to  undertake  an  ex- 
pedition against  the  enemy,  he  trusted  not  to  call  on  them  again, 
but  to  support  the  war  from  his  own  revenues ;  in  faith  of  which 
promise  there  had  been  granted  the  largest  sum  that  any  king  of 
England  had  ever  been  suffered  to  levy  within  so  short  a  time,  to 
the  utmost  loss  and  inconvenience  of  the  commons  ;  part  of  which 
ought  still  to  remain  in  the  treasury,  and  render  it  unnecessary  to 
burthen  anew  the  exhausted  people.     To  this  Scrope,vlord  steward 
of  the  household,  protesting  that  he  knew  not  of  any  such  promise, 
**made  answer  by  order  of  the  king,  that,  saving  the  honour  and  reve- 
rence of  our  lord  the  king,  and  the  lords  there  present,  the  commons 
did  not  speak  truth  in  asserting  that  part  of  the  last  subsidy  should 
be  still  in  the  treasury  ;  it  being  notorious  that  every  penny  had  gone 
into  the  hands  of  Walworth  and  Philpot,  appointed  and  sworn  trea- 
surers in  the  last  parliament,  to  receive  and  expend  it  upop  the  pur- 
poses of  the  war,  for.  which  they  had  in  effect  disbursed  the  whole.*' 
Not  satisfied  with  this  general  justification,  the  commons  pressed  for 
an  account  of  the  expenditure.     Scrope  was  again  conunissioned  to 
answer,  that  "  though  it  had  never  been  seen,  that  of  a  subsidy  or 
other  grant  made  to  the  king  in  pariiament  or  out  of  parliament  by 
the  commons'  any  account  had  afterwards  been  rendered  to  the  com- 
mons, or  to  any  other  except  the  king'  and  his  oflficers,  yet  the  king 
to  gratify  them,  of  his  own  accord,  without  doing  it  by  way  of  right, 
would  have  Walworth  along  with  certain  persons  of  the  council  exhi- 
bit to  them  in  writing  a  clear  account  of  the  receipt  and  expenditure, 
upon  condition  that  this  should  never  be  used  as  a  precedent  nor 
inferred  to  be  done  otherwise  than  by  the  king's  spontaneous  com- 
mand/'   The  commons  were  again  urged  to  provide  for  the  public 
defence,  being  their  own  concern,  as  much  as  that  of  the  king.     But 
they  merely  shifted  their  ground,  and  had  recourse  to  other  pre- 

VOL.  II.  MM 
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CHAP,  tences.     They  requested  that  five  or  six  peers  might  come  to  them, 
^^''*    in  order  to  discuss  this  ciuestion  of  subsidy.     The  lords  entirely  re- 

PART  III. 

N-^.^^  jected  this  proposal,  and  affirmed  that  such  a  proceeding  had  never 
^const!^  been  known  except  in  the  three  last  parliaments ;  but  allowed  that 
it  had  been  the  course  to  elect  a  committee  of  eight  or  ten  from  each 
house,  to  confer  easily  and  without  noise  together.  The  commons  ac- 
ceded to  this,  and  a  committee  of  conference  was  appointed,  though 
no  result  of  their  discussion  appears  upon  the  roll. 

Upon  examining  the  accounts  submitted  to  them,  these  sturdy 
commoners  raised  a  new  objection.  It  appeared  that  large  sums 
had  been  expended  upon  garrisons  in  France  and  Ireland  and  other 
places  beyond  the  kingdom,  of  which  they  protested  themselves  not 
liable  to  bear  the  charge.  It  was  answered,  that  Gascony  and  the 
king's  other  dominions  beyond  sea  were  the  outworks  of  England, 
nor  could  the  people  ever  be  secure  from  war  at  their  thresholds, 
unless  these  were  maintained.  They  lastly  insisted  that  the  king 
ought  to  be  rich  through  the  wealth  that  had  devolved  on  him  from 
his  grandfather.  But  this  was  affinned,  in  reply,  to  be  merely  suffi- 
cient for  the  payment  of  Edward's  creditors.  Thus  driven  from  all 
their  arguments,  the  commons  finally  consented  to  a  moderate  addi- 
tional imposition  upon  the  export  of  wool  and  leather,  which  were 
already  subject  to  considerable  duties,  apologizing  on  account  of 
their  poverty  for  the  slenderness  of  their  grant.* 

The  necessities  of  government,  however,  let  their  cause  be  what  it 
might,  were  by  no  means  feigned ;  and  a  new  parliament  was  as- 
sembled about  seven  months  after  the  last,  wherein  the  king,  without 
waiting  for  a  petition,  informed  the  commons,  that  the  treasurers 
were  ready  to  exhibit  their  accounts  before  them.  This  was  a  sig- 
nal victory  after  the  reluctant  and  ungracious  concession  made  to 
the  last  parliament.  Nine  persons  of  different  ranks  were  appointed 
at  the  request  of  the  commons  to  investigate  the  state  of  the  revenue, 
and  the  disposition  which  had  been  made  of  the  late  king's  personal 

•  Rot.  Pi*rl.  p.  S5— 38. 


DURING  THE  MIDDLE  AGES.  267 

estate.  They  ended  by  granting  a  poll-tax,  which  they  pretended  CHAP. 
to  think  adequate  to  the  supply  required.*  But  in  those  times  no  ^^* 
one  possessed  any  statistical  knowledge,  and  every  calculation  which  ^— *v-^ 
required  it  was  subject  to  enormous  eiTor,  of  which  we  have  already  ^const!* 
seen  an  eminent  example.-^^  In  the  next  parliament  (3  Ric.  II.)  it 
was  set  forth,  that  only  <£ 22,000  had  been  collected  by  the  poll-tax^ 
while  the  pay  of  the  king's  troops  hired  for  the  expedition  to 
Britany,  the  pretext  of  the  grant,  had  amounted  for  but  half  a  year 
to  ^£50,000.  The  king,  in  short,  was  more  straightened  than  ever. 
His  distresses  gave  no  small  advantage  to  the  commons..  Their 
speaker  was  instructed  to  declare  that  as  it  appeared  to  them,  if  the 
afiairs  of  their  liege  lord  had  been  properly  conducted  at  home  and 
abroad,  he  <50uld  not  have  wanted  aid  of  his  commons,  who  now 
are  poorer  than  before.  They  pray  that,  as  the  king  was  so  much 
advanced  in  age  and  discretion,  his  perpetual  council  (appointed  in 
his  first  parliament)  might  be  discharged  of  their  labours ;  and  that 
instead  of  them,  the  five  chief  officers  of  state,  to  wit,  the  chan^i* 
cellor,  treasurer,  keeper  of  the  pnvy  seal,  chamberlain,  and  steward 
of  the  household,  might  be  named  in  parliament,  and  declared  to 
the  commons,  as  the  king's  sole  counsellors,  not  removable  beforer 
the  next  parUament.  They  required  also  a  general  conunission  ta 
be  made  out,  similar  to  that  in  the  last  session,  giving  powers  to  a 
certain  number  of  peers  and  other  distinguished  persons,  to  inquire 
into  the  state  of  the  household,  as  well  as  into  all  recdpts  and  ex- 
penses since  the  king's  accession.  The  former  petition  seems  to 
have  been  passed  over  4  but  a  commission  as  requested  was  made 
out  to  three  prelates,  three  earls,  three  bannerets,  three  knights,  and 
three  citizens.^    After  guarding  thus,  as   they  conceived,  against 

#  p.  57,  §  p.  73.  In  Rymer,  t.  vii.  p.  250.  the 

+.  V.  supra,  p.  252.  archbishop  of  York's  name  appears  among 

J  Nevertheless,  the  commons  repeated  it  these    commissioners,    which   makes    their 

in  their  schedule  of  petitions  ;  and  received  number  sixteen.     But  it  is  plain  by  the  in- 

aa  evasive  answer,  referring  to  an  ordinance  strument,   that  only  fifteen  were  meant  to 

made  in  the  first  parliament  of  the  king,  be  appointed. 

the  application  of  which  is  indefinite,  p.  82.  .      . 
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CHAP,  malversation,  but  in  effect  rather  protecting  their   posterity  than 
PART  III   themselves,  the  commons  prolonged  the  last  imposition  on  wool  and 
^-''v-^  leather  for  another  year. 

GONbT.  It  would  be  but  repetition  to  make  extracts  from  the  rolls  of  the 
two  next  years ;  we  hav  e  still  the  same  tale ;  demand  of  subsidy  on 
one  side,  remonstrance  and  endeavours  at  reformation  on  the  other. 
After  the  tremendous  insurrection  of  the  villeins,  in  1382,  a  parha- 
ment  was  convened  to  advise  about  repealing  the  charters  of  general 
manumission,  extorted  from  the  king  by  the  pressure  of  circum- 
stances. In  this  measure  all  concurred  ;  but  the  commons  were 
not  afraid  to  say,  that  the  late  risings  had ,  been  provoked  by  the 
burthens  which  a  prodigal  court  had  called  for  in  the  preceding 
session.  Their  language  is  unusually  bold.  "  It  seemed  to  them 
after  full  deliberation,^'  they  said,  "  that  unless  the  administration  of 
the  kingdom  were  speedily  reformed,  the  kingdom  itself  would  be 
utterly  lost,  ^nd  ruined  for  ever,  and  therein  their  lord  the  king, 
with  all  the  peers  and  commons,  which  God  forbid.  For  true  it  is. 
that  there  are  such  defects  in  the  said  administration,  as  well  as 
about  the  king's  person,  and  his  household,  as  in  his  courts  of  jus- 
tice; and  by  grievous  oppressions  in  the  country  through  main-  , 
tainers  of  suits,  who  are,  as  it  were,  kings  in  the  country,  that  right 
and  law  are  come  to  nothing,  and  the  poor  commons  are  from  time 
to  time  so  pillaged  and  ruined,  partly  by  the  king's  purveyors  of  the 
household,  and  others  who  pay  nothing  for  what  they  take,  partly 
by  the  subsidies  and  tallages  raised  upon  them,  and  besides  by  the 
oppressive  behaviour  of  the  servants  of  the  king  and  other  lords, 
and  especially  of  the  aforesaid  maintainers  of  suits,  that  they  are 
reduced  to  greater  poverty  and  discomfort  than  ever  they  were 
before.  And  moreover  though  great  sums  have  been  continually 
granted  by  and  levied  upon  them,  for  the  defence  of  the  kingdom, 
yet  they  are  not  the  better  defended  against  their  enemies,  but 
every  year  are  plundered  and  wasted  by  sea  and  land,  without  any 
relief.  Which  calamities  the  said  poor  commons,  who  lately  used 
to  live  in  honour  and  prosperity,  can  no  longer  endure.     And  to 
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speak  the  real  truth,  these  injuries  lately  done  to  the  poorer  com-  CHAP, 
mons  more  than  they  ever  suffered  before,  caused  them  to  rise,  and    ^^^^' 
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to  commit  the  mischief  done  in  their  late  riot ;  and  there  is  still  wv-^ 
cause  to  fear  greater  evils,  if  suflScient  remedy  be  not  timely  pro-  ^on^ 
vided  against  the  outrages  and  oppressions  aforesaid.  Wherefore 
may  it  please  our  lord  the  king,  and  the  noble  peers  of  the  realm 
now  assembled  in  this  parliament,  to  provide  such  remedy  and 
amendment  as  to  the  said  administration,  that  the  state  and  dignity  of 
the  king  in  the  first  place,  and  of  the  lords  may  be  preserved,  as  the 
conmions  have  always  desired ;  and  the  commons  may  be  put  in 
peace ;  removing,  as  soon  as  they  can  be  detected,  evil  ministers  and 
counsellors ;  and  putting  in  their  stead  the  best  and  most  sufficient, 
and  taking  away  all  the  bad  practices  which  have  led  to  the  last  rising, 
or  else  none  can  imagine  that  this  kingdom  can  long  subsist  without 
greater  misfortunes  than  it  ever  endured.  And  for  God's  sake  let  it 
not  be  forgotten,  that  there  be  put  about  the  king  and  of  his  coun- 
cil, the  best  lords  and  knights  that  can  be  found  in  the  kingdom. 

"  And  be  it  known  (the  entry  proceeds)  that  after  the  king  our 
lord  with  the  peers  of  the  realm  and  his  council  had  taken  advice 
upon  these  requests  made  to  him  for  his  good  and  his  kingdom's,  as 
it  really  appeared  to  him,  willed  and  granted,  that  certain  bishops, 
lords  and  others  should  be  appointed  to  survey  and  examine  in 
privy  council  both  the  government  of  the  king^s  person,  and  of  his 
household,  and  to  suggest  proper  remedies  wherever  necessary,  and 
report  them  to  the  king.  And  it  was  said  by  the  peers  in  parlia- 
ment, that  as  it  seemed  to  them,  if  reform  of  government  were  to 
take  place  throughout  the  kingdom,  it  should  begin  by  the  chief 
member,  which  is  the  king  himself,  and  so  from  person  to  person, 
as  well  churchmen  as  others,  and  place  to  place,  from  higher  to 
lower,  without  sparing  any  degree.''*  A  considerable  number  of 
commissioners  were  accordingly  appointed,  whether  by  the  king 
alone,  or  in  parliament,  does  not  appear ;  the  latter,  however,  is 

♦  Rot.  Pari.  5  R.  II.  p.  100. 


QjQ  HISTORY  AND  GOVERNxMENTS  OF  EUROPE 

CHAP,  more  probable.     They  seem  to  have  made  some  progress  in  the 
^"*-    work  of  reformation,  for  we  find  that  the  officers  of  the  household 

PA.RT  III. 

^-^v-*^   were  sworn  to  observe  their  regulations.     But  in  all  likelihood  these 

ENGLISH  1       .     J 

CONST,    were  soon  neglected- 

It  is  not  wonderful,  that  with  such  feelings  of  resentment  towards 
the  crown,  the  commons  were  backward  in  granting  subsidies. 
Perhaps  the  king  would  not  have  obtained  one  at  all,  if  he  had  not 
withheld  his  charter  of  pardon  for  all  offences  committed  during  the 
insurrection.  This  was  absolutely  necessary  to  restore  quiet  among 
the  people ;  and  though  the  members  of  the  commons  had  certainly 
not  been  insurgents,  yet  inevitable  irregularities  had  occurred  in 
quelling  the  tumults,  which  would  have  put  them  too  much  in  the 
power  of  those  unworthy  men  who  filled  the  benches  of  justice 
under  Richard.  The  king  declared  that  it  was  unusual  to  grant  a 
pardon  without  a  subsidy ;  the  commons  still  answered,  that  they 
would  consider  about  that  matter ;  and  the  king  instantly  rejoined, 
that  he  would  consider  about  his  pardon,  (s'aviseroit  de  sa  dite  grace) 
tiU  they  had  done  what  they  ought.  They  renewed  at  length  the 
tisual  tax  on  wool  and  leather.* 

This  extraordinary  assumption  of  power  by  the  commons  was  not 
merely  owing  to  the  king^s  poverty.  It  was  encouraged  by  the  na- 
tural feebleness  of  a  disunited  government.  The  high  rank  and 
ambitious  spirit  of  Lancaster  gave  him  no  little  influence,  though 
contending  with  many  enemies  at  court,  as  well  as  the  ill  will  of  the 
people.  Thomas  of  Woodstock,  the  king's  youngest  uncle,  more 
^ble  and  turbulent  than  Lancaster,  became,  as  he  grew  older,  an 
eager  competitor  for  power,  which  he  sought  through  the  channel  of 
popularity.  The  earls  of  Mai'ch,  Arundel  and  Warwick  bore  a  con- 
siderable part,  and  were  the  favourites  of  parliament.  Even  Lan- 
caster, after  a  few  years,  eeems  to  have  fallen  into  popular  courses, 
and  recovered  some'fehare  of  public  esteem.  He  was  at  the  head  of 
the  reforming  commission  in  the  fifth  of  Richard  II.,  though  he  had 

♦  p.  104. 
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been  studiously  excluded  from  those  preceding.     We  cannot  hope  CHAP. 
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to  disentangle  the  intrigues  of  this  remote  age,  a  province  of  history 


where  our  records  are  of  no  avail,  and  as  to  which  the  chroniclers 
are  very  slightly  informed.     So  far  as  we  may  conjecture,  Lancaster,  ^con^ 
finding  his  station  insecure  at  court,  began  to  solicit  the  favour  of 
the  commons,  whose  hatred  of  the  administration  abated  their  former 
hostility  towards  him.* 

The  character  of  Richard  II.  was  now  developing  itself,  and  the  characterof 
hopes  excited  by  his  remarkable  presence  of  mind  in  confronting  the 
rioters  on  Blackheath  were  rapidly  destroyed.  Not  that  he  was 
wanting  in  capacity,  as  has  been  sometimes  imagined.  For  if  we 
measure  intellectual  power  by  the  greatest  exertion  it  ever  displays,, 
rather  than  by  its  average  results,  Richard  II.  was  a  man  of  consi- 
derable talents.  He  possessed  along  with  much  dissimulation,  Ot 
decisive  promptitude  in  seizing  the  critical  moment  for  action.  Of 
this  quality,  besides  his  celebrated  behaviour  towards  the  insurgents, 
he  gave  striking  evidence  in  several  circumstances  which  we  shall 
have  shortly  to  notice.  But  his  ordinary  conduct  belied  the  abili- 
ties which  on  these  rare  occasions  shone  forth,  and  rendered  them 
ineffectual  for  his  security.  Extreme  pride  and  violence,  with  aa 
inordinate  partiality  for  the  most  worthless  favourites,  were  his  pre- 
dominant characteristics.  In  the  latter  quality,  and  in  the  events  of 
his  reign,  he  forms  a  pretty  exact  parallel  to  Edward  II;  Scrope, 
lord  chancellor,  who  had  been  appointed  in  parUament,  and  was* 
understood  to  be  irremovable  without  its  concurrence,  lost  the  great 
seal  for  refusing  to  set  it  to  some  prodigal  grants.  Upon  a  shght 
quarrel  with  Archbishop  Courtney,  the  king  ordered  his  temporahties 
to  be  seized,  the  execution  of  which,  Michael  de  la  Pole,  his  new 
chancellor,  and  a  favourite  of  his  own,  could  hardly  prevent.     This 


*  The  commons  granted  a  subsidy,  7  R.  insurgents  of  1382  are  said  to  have  com- 

II.  to  support  Lancaster's  war  in  Castile.  R.  pelled  men  to  swear  that  they  would  obey 

P.  p.  284.     Whether  the  populace  changed  King  Richard  and  the  commons,  and  that 

their  opinion  of  him,  I  know  not.     He  was  they  would  accept  no  king  named  John, 

still  disliked  by  them  two  years  before.   The  Wdsingham^  p.  248. 
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CHAP,  was  accompanied  with  indecent  and  outrageous  expressions  of  aDger, 
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unworthy  of  his  station,  and  of  those  whom  he  insulted.* 

Though  no  king  could  be  less  respectable  than  Richard,  yet  the 
^oN^f  constitution  invested  a  sovereign  with  such  ample  prerogative,  that 
j^^"^^'  it  was  far  less  easy  to  resist  his  personal  exercise  of  power,  than  the 
onwsroajo-  ^nsettlcd  couucils  of  a  minority-     In  the  parliament  6  R.  II-  sess.  2. 
the  commons  pray  certain  lords  whom  they  name,  to  be  assigned  as 
their  advisers.     This  had  been  permitted  in  the  two  last  sessions 
without  exception.-f-     But  the  king,  in  granting  their  request,  re- 
served his  right  of  naming  any  others.  J     Though  the  commons  did 
not  relax  in  their  importunities  for  the  redress  of  general  grievances, 
they  did  not  venture  to  intermeddle  as  before  with  the  conduct  of 
administration.     They  did  not  even  object  to  the  grant  of  the  mar- 
quisate  of  Dublin,  with  almost  a  princely  dominion  over  Ireland  ; 
which  enormous  donation  was  confirmed  by  act  of  parliament  to 
Vere,  a  favourite  of  the  king.§     A  petition  that  the  officers  of  state 
should  annually  visit  and  inquire  into  his  household,  was  .answered, 
that  the  king  would  do  what  he  pleased.||    Yet  this  was  little  in 
comparison  of  their  former  proceedings. 
Proceedings      Thcrc  is  notluug,  howcvcr,  more  deceitful  to  a  monarch,  unsup- 
m^iJTihe  ported  by  an  armed  force,  and  destitute  of  wary  advisers,  than  this 
Kichani.     submission  of  his  people.     A  single  eflfort  was  enough  to  overturn 
his  government.     Parliament  met  in  the  tenth  year  of  his  reign^ 
steadily  determined  to  reform  the  administration,  and  especially  ta 
punish  its  chief  leader,  Michael  de  la  Pole,  earl  of  SuflFolk,  and  lord 
chancellor.     According  to  the  remarkable  narration  of  a  contem- 
porary historian,f  too  circumstantial  to  be  rejected,  but  rendered, 
somewhat  doubtful  by  the  silence  of  all  other  writers,  and  of  the 

•  Walsingh.  pp.  290.  315.  317.  admitted  by  his  defence,  that  nine  lords  had 

t  Rot.  Pari.  5  R.  II.  p.  100.     6  R.  II.  been  appointed  in  the  last  parliament,  viz. 

pess.  l.p.  134.  9  R.  II.  to  inquire  into  the  state  of  the 

I  p.  145.  household,  and  reform  whatever  was  amiss. 

§  Rot.  Pari.  9  R.  II.  p.  209.  But  nothing  of  this  appears  in  the  roll. 

IJ  p.  213.     It  is  however  asserted  in  the         ^  Knyghton,  in  Twysden  x.  Script.  coU 

articles  of  impeachment  against  Suffolk,  and  2680. 
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parliamentary  roll,  the  king  was  loitering  at  bis  palace  of  Eltham,  CHAP. 
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when  he  received  a  message  from  the  two  houses  requesting  the  dis- 


missal  of  Su£blk,  since  they  had  matter  to  alledge  against  him  that 
they  could  not  move,  while  he  kept  the  office  of  chancellor.  Richard,  ^const!^ 
with  his  usual  intemperance,  answered  that  he  would  not  for  their 
request  remove  the  m^nest  scullion  from  his  kitchen.  They  re- 
turned a  positive  refusal  to  proceed  on  any  public  business,  until  the 
king  should  appear  personally  in  parliament,  and  displace  the  chan- 
cellor. The  king  required  forty  knights  to  be  deputed  from  the  rest, 
to  inform  him  clearly  of  their  wishes.  But  the  commons  declined  a 
proposal,  in  which  they  feared,  or  affected  to  fear,  some  treachery. 
At  length  the  duke  of  Glocester  and  Arundel  bishop  of  Ely  were 
commissioned  to  speak  the's^ise  of  pariiament,  and  they  delivered: 
it,  if  we  may  still  believe  what  we  read,  in  very  extraordinary  lan- 
guage, asserting  that  there  was  an  ancient  statute^  according  to 
which,  if  the  king  absented  himself  from  parliament  without  just 
cause  during  forty  days,  which  he  had  now  exceeded,  every  maa 
might  return  vnthout  permission  to  his  own  country ;  and  moreover 
there  was  another  statute,  and  (as  they  might  more  truly  say)  a  pre- 
cedent of  no  remote  date,  that  if  a  king,  by  bad  counsel,  or  his  own 
folly  and  obstinacy,  alienated  himself  from  his  people,  and  would 
not  govern  according  to  the  laws  of  the  land,  and  tlie  advice  of  the 
peers,  but  madly  and  wantonly  followed  his  own  single  will,  it  should 
be  lawful  for  tl^m  with  the  common  assent  of  the  people  to  expel 
him  from  his  throne,  and  elevate  to  it  some  near  kinsman  of  the 
royal  blood.  By  this  discourse  the  king  was  induced  to  meet  his 
parliament,  where  Suffolk  was  removed  from  his  office,  and  the  im- 
peachment against  him  commenced.* 

*  Upon  full  consideratioiiy  I  am  mach  equally  informed  and  so  frequently  defective, 

inclined  to  give  credit  to  this  passage  of  that. we  can  draw  no  strong  inferoice  from 

Knyghton,  as  to  the  main  &cts;  and  per-  his  silence.     What  most  weighs  with  me,  is 

haps  even  the  speech  of  Glocester  and  the  that  parliament  met  on  Oct.  1,  1387,  and 

bishop  of  Ely  is  more  likely  to  have  been  was  not  dissolved  till  Nov.  28;   a  longer 

made  public  by  them,  than  invented  by  so  period  than  the  business  done  in  it  seems  to 

jejune  an  historian.      Walsingham  indeed  have  required ;  and  ako,  that  Suffolk,  who 

fiays  nothing  of  the  matter;  but  he  is  so  un-  opened  the  session  as  chancellor,  is  styled 

VOL.  II.  N  N 
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CHAP.      The  charges  against  this  minister,  without  being  wholly  frivolous, 

PART  III. 


•    were  not  so  weighty  as  the  clamour  of  the  commons  might  have  led 


us  to  expect.     Besides  forfeiting  all  his  grants  from  the  crown,  he 

CONST,   was  committed  to  piison,  there  to  remain  till  he  should  have  paid 

L^m^f"     such  fine  as  the  king  might  impose ;  a  sentence  that  would  have 

^"^*''^*      been  outrageously  severe  in  many  cases,  though  little  more  thaa 

nugatory  in  the  present.* 
comrnissioa      This  was  thc  sccoud  precedent  of  that  grand  constitutional  resource, 

of  reform.  ,  ,  ^  ^  . 

parliamentary  impeachment;  and  more  remarkable,  from  the  emi- 
nence of  the  person  attacked,  than  that  of  Lord  Latimer,  in  the 
fiftieth  year  of  Edward  Ill.-f-  The  commons  were  content  to  wave 
the  prosecution  of  any  other  ministers;  but  they  rather  chose  a 
scheme  of  reforming  the  administration,  which  should  avert  both  the 
necessity  of  punishment,  and  the  malversations  that  provoked  it. 
They  petitioned  the  king  to  ordain  in  parliament  certain  chief  oflScers 
of  his  household,  and  other  lords  of  his  council,  with  power  to  reform 
those  abuses,  by  which  his  crown  was  so  much  blemished,  that  the 
laws  were  not  kept,  and  his  revenues  were  dilapidated,  confirming 
by  a  statute  their  commission  for  a  year,  and  forbidding,  under 
heavy  penalties,  any  one  from  opposing,  in  private  or  openly,  what 
they  should  advise.;]:  With  this  the  king  complied,  and  a  commis- 
sion founded  upon  the  prayer  of  parliament  was  established  by 
statute.  It  comprehended  fourteen  pereons  of  the  highest  eminence 
for  rank  and  general  estimation ;  princes  of  the  blood  and  ancient 
servants  of  the  crown,  by  whom  its  prerogatives  were  not  likely  to  be 

"  darrein  chancellor"  in  the  articles  of  im-  -j-  Articles    had   been    exhibited  by  th« 

peachment  against  him ;    so  that  he  must  chancellor  before  the  peers,  in  the  seventh 

have  been  removed  in  the  interval,  which  of  the  king,  against  Spencer,  bishop  of  Nor- 

tallies  with  Knyghton's  stor}*.     Besides,  it  wich,  who  had  led  a  considerable  army  into 

is  plain  from  the  famous  questions  subse*  a  disastrous  expedition  against  the  Flemings, 

quentry  put  by  the  king  to  his  judges  at  adherents  to  the  anti*pope  Clement  in  th^ 

fiottingham,  that  both  the  right  of  retiring  schism.    This  crusade  had  been  exceedingly 

without  a  regular  dissolution,  and  the  pre-  popular,  but  its  ill  success  had  the  usual 

cedent  of  Edward  II.  had  been  discussed  in  effect.    The  commons  were  not  parties  iu 

)3arKameut,  which  does  not  appear  any  where  this  proceeding.     Rot.  Pari,  p.  153. 

che  than  hi  Knyghton.  t  p.  221. 
*  Rot.  Pari.  vol.  iii.  p.  219. 
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tmnecessarily  impaired.     In  fact  the  principle  of  this  commission^  CHAP. 
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without  looking  back  at  the  preced^its  in  the  reigns  of  John,  Henry    ^^'^ 


III.,  and  Edward  II.,  which  yet  were  not  without  tlieir  weight  as 
constitutional  analogies,  was  merely  that  which  the  conmions  had  ^oNsn^ 
repeatedly  maintained  during  the  minority  of  the  present  king,  and 
which  had  produced  the  former  commissions  of  reform  in  the  third 
and  fifth  years  of  his  reign.  These  were  upon  the  whole  nearly  the 
same  in  their  operation.  It  must  be  owned  there  was  a  more  ex* 
tensive  sway  virtually  given  to  the  lords  now  appointed,  by  the 
penalties  imposed  on  any  who  should  endeavour  to  obstruct  what 
they  might  advise;  the  design  as  wdl  as  tendency  of  which  was  no 
doubt  to  throw  the  whole  administration  into  their  hands  during  the 
period  of  this  commission. 

Those  who  have  written  our  history  with  more  or  less  of  a  tory 
bias  eitciaim  against  this  parliamentary  commission  as  an  unwar- 
rantable violation  of  the  king's  sovereignty,  arid  even  impartial  men 
are  struck  at  first  sight  by  a  measure  that  seems  to  overset  the  natu« 
ral  balance  of  our  constitution.     But  it  would  be  unfair  to  blame 
either  those  concerned  in  this  commission,  some  of  whose  names  at 
least  have  been  handed  down  with  unquestioned  respect,  or  those 
high-spirited  representatives  of  the  people,  whose  patriot  firmness 
has  been  hitherto  commanding  all  our  sympathy  and  gratitude^ 
unless  we  could  distinctly  pronounce  by  what  gentler  means  they 
could  restrain  the  excesses  of  government.    Thirteen  parliaments 
had  already  met  since  the  accession  of  Richard ;  in  all  the  same 
remonstrances  had  been  repeated,  and  the  same  promises  renewed- 
Subsides,  more  frequent  than  in  any  former  reign,  had  been  granted 
for  the  supposed  exigencies  of  the  war ;  but  this  was  no  longer  illu- 
minated by  those  dazeUng  victories,  which  give  to  fortune  the  mien 
of  wisdom;  the  coasts  of  England  were  perpetually  ravaged ;  and 
her  trade  destroyed ;  while  the  administration  incurred  the  suspicion 
of  diverting  to  private  uses  that  treasure  which  they  so  feebly  and 
unsuccessfully  apphed  to  the  public  service.    No  voice  of  his  people, 
imtil  it  spoke  in  thunder,  would  stop  an  intoxicated  boy  in  the 
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CHAP,  wasteful  career  of  dissipation.     He  loved  festivals  and  pageants^  the 

prevailing  folly  of  his  time,  with  unusual  frivolity ;  and  his  ordinary 

^--v-w  living  is  represented  as  beyond  comparison  more  shewy  and  sump- 

Tonst!'  tuous  than  even  that  of  his  magnificent  and  chivalrous  predecessor. 
Acts  of  parliament  were  no  adequate  barriers  to  his  misgovemment. 
"  Of  what  avail  are  statutes/'  says  Walsingham,  "  since  the  king  with 
his  privy  council  is  wont  to  abolish  what  parliament  has  just 
enacted  !'"*  The  constant  prayer  of  the  commons  in  every  session, 
that  former  statutes  might  be  kept  in  force,  is  no  slight  presumption 
that  they  were  not  secure  of  being  regarded.  It  may  be  true  tliat 
Edward  III.'s  government  had  been  full  as  arbitrary,  though  not  so 
unwise  as  his  grandson's;  but  this  is  the  stronger  argument,  that 
nothing  less  than  an  extraordinary  remedy  could  preserve  the  still 
unstable  liberties  of  England, 

The  best  plea  that  could  be  made  for  Richard  was  his  inexpe- 
rience, and  the  misguiding  suggestions  of  favourites.  This,  however, 
made  it  more  necessary  to  remove  those  false  advisers,  and  to  supply 
that  inexperience.  Unquestionably  the  choice  of  ministers  is  re- 
posed in  the  sovereign ;  a  trust,  like  every  other  attribute  of  legiti- 
mate power,  for  the  public  good ;  not,  what  no  legitimate  power  can 
ever  be,  the  instrument  of  selfishness  or  caprice.  There  is  something 
more  sacred  than  the  prerogative,  or  even  than  the  constitution  ;  the 
public  weal,  for  which  all  poWei"s  are  granted,  and  to  which  they 
must  all  be  referred.  For  this  public  weal  it  is  confessed  to  be 
sometimes  necessary  to  shake  the  possessor  of  the  throne  out  of  his 
seat ;  could  it  never  be  permitted  to  suspend,  though  but  indirectly 
and  for  a  time,  the  positive  exercise  of  misapplied  prerogatives  ?  He 
has  learned  in  a  very  different  school  from  myself,  who  denies  to 
parliament  at  the  present  day  a  preventive  as  well  as  vindictive  con- 
troul  over  the  administration  of  affairs ;  a  right  of  resisting,  by  those 
means  which  lie  within  its  sphere,  the  appointment  of  unfit  minis-^ 
ters.    These  means  are  now  indirect;  they  need  not  be  the  less 
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effectual,  and  they  are  certainly  more  salutary  on  that  account.  CHAP. 
But  we  must  not  make  our  notions  of  the  constitution  in  its  perfect    ^*''' 

.  PARTin. 

symmetry  of  manhood,  the  measure  of  its  infantine  proportions,  nor   ^--^-^ 
expect  from  a  parUament  just  struggling  into  life,  and  "  pawing  to  ^const^ 
get  free  its  hinder  parts,^'  the  regularity  of  definite  and  habitual 
power. 

It  is  assumed  rather  too  hghtly  by  some  of  those  historians  to 
whom  I  have  alluded,  that  these  commissioners,  though  but  ap- 
pointed for  a  twelvemonth,  designed  to  retain  longer,  or  would  not 
in  fact  have  surrendered,  their  authority.  There  is  certainly  a 
danger  in  these  delegations  of  pre-eminent  trust ;  but  I  think  it  more 
formidable  in  a  republican  form,  than  under  such  a  government  as 
our  own.  The  spirit  of  the  people,  the  letter  of  the  law,  were  both 
so  decidedly  monarchical,  that  no  glaring  attempt  of  the  commis- 
sioners to  keep  the  helm  continually  in  their  hands,  though  it  had 
been  in  the  king's  name,  would  have  had  a  fair  probabiUty  of  suc- 
cess. And  an  oligarchy  of  fourteen  persons,  different  in  rank  and 
profession,  even  if  we  should  impute  criminal  designs  to  all  of  them, 
was  ill  calculated  for  permanent  utiion.  Indeed  the  faciUty  with 
which  Richard  re-assumed  his  full  powers  two  years  afterwards, 
when  misconduct  had  rendered  his  circumstances  far  more  unfa- 
vourable, gives  the  corroboration  of  experience  to  this  reasoning. 
By  yielding  to  the  will  of  his  parliament,  and  to  a  temporary  sus- 
pension of  prerogative,  this  unfortunate  prince  might  probably  have 
reigned  long  and  peacefully;  the  contrary  course  of  acting  led 
eventually  to  his  deposition  and  miserable  death* 

Before,  the  dissolution  of  parliament,  Richard  made  a  verbal  pro-  Amwen  of 
testation,  that  nothing  done  therein  should  be  in  prejudice  of  his  toiicbS'i 
rights ;  a  reservation  not  unusual  when  any  remarkable  concession 
was  made,  but  which  could  not  decently  be  interpreted,  whatever 
he  might  mean,  as  a  dissent  from  the  statute  just  passed.  Some 
months  had  intervened,  when  the  king,  who  had  already  released 
Suffolk  from  prison,  and  restored  him  to  his  favour,  procured  from 
the  judges  whom  he  had  summoned  to  Nottingham,  a  most  conve- 
nient set  of  answers  to  questions  concerning  the  late  proceedings  in 
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CHAP,  parliament.      Tresilian  and  Belknap,  chief  justices  of  the  King's 

VIII. 
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Bench  and  Common  Pleas,  Avith  several  other  judges,  gave  it  under 


their  seals,  that  the  late  statute  and  commission  were  derogatory  to 
^c^oN^!^  the  prerogative  ;  that  all  who  procured  it  to  be  passed,  or  persuaded 
or  compelled  the  king  to  consent  to  it,  were  guilty  of  treason  ;  that 
the  king's  business  must  be  proceeded  upon  before  any  other  in 
parliament ;  that  he  may  put  an  end  to  the  session  at  his  pleasure ; 
that  his  ministers  cannot  be  impeached  without  his  consent;  that 
any  members  of  parliament  contravening  the  three  last  articles,  inciu: 
the  penalties  of  treason,  and  especially  he  who  moved  for  the  sen- 
tence of  deposition  against  Edward  II.  to  be  read ;  and  that  the 
judgement  against  the  earl  of  Suffolk  might  be  revoked  as  altogether 
erroneous. 
Subsequent  Thesc  auswcrs,  perhaps  extorted  by  menaces,  as  all  the  judges, 
except  Tresilian,  protested  before  the  next  parliament,  were  for  the 
most  part  servile  and  unconstitutional.  The  indignation  which  they 
excited,  and  the  measures  successfully  taken  to  withstand  the  king's 
designs,  belong  to  general  history ;  but  I  shall  pass  slightly  over 
that  season  of  turbulence,  which  afforded  no  legitimate  precedent  to 
our  constitutional  annals.  Of  the  five  lords  appellants,  as  they  were 
called,  Gk)cester,  Derby,  Nottingham,  Warwick,  and  Arundel,  the 
three  former,  at  least,  have  little  claim  to  our  esteem ;  but  in  every 
age,  it  is  the  sophism  of  malignant  and  peevish  men  to  traduce  the 
cause  of  freedom  itself,  on  account  of  the  interested  motives  by 
which  its  ostensible  advocates  have  frequently  been  actuated.  The 
parliament,  who  had  the  country  thoroughly  with  them,  acted  no 
doubt  honesftly,  but  with  an  inattention  to  the  rules  of  law,  culpable 
indeed,  yet  from  which  the  most  civilized  of  their  successors,  in  the 
heat  of  passion  and  triumph,  have  scarcely  been  exempt.  Whether 
all  with  whom  they  dealt  severely,  some  of  them  apparently  of  good 
previous  reputation,  merited  such  punishment,  is  more  than,  upon 
uncertain  evidence,  a  modern  vmter  can  profess  to  decide.* 

*  Tke  judgement  against  Simon  de  Bur-  mons,  was  reversed  under  Henry  IV. ;  a  fair 
ley,  one  of  those  who  were  executed  on  this  presumption  of  its  injustice.  Rot,  Pari, 
occasbn,  upon  impeachment  of  the  com*     vol.  iii.  p.  464. 


DURING  THE  MIDDLE  AGES.  ^79 

Notwithstandinfi;  the  death  or  exile  of  all  Richard^s  favourites,  and  CHAP- 

PART  III. 


the  oath  taken  not  only  by  parliament,  but  by  every  class  of  the 


people  to  stand  by  the  lords  appellants,  we  find  him,  after  about  a  '-^^v-^ 
a  year,  suddenly  annihilating  their  pretensions,  and  snatching  the  const, 
reins  again  without  obstruction.  The  secret  cause  of  this  event  is 
among  the  many  obscurities  that  attend  the  history  of  his  reign.  It 
was  conducted  with  a  spirit  and  activity  which  broke  out  two  or 
three  times  in  the  course  of  his  imprudent  hfe ;  but  we  may  conjec- 
ture that  he  had  the  advantage  of  disunion  among  his  enemies.  For 
some  years  after  this,  the  king's  administi-ation  was  prudent.  The 
great  seal,  which  he  took  away  from  Archbishop  Arundel,  he  gave 
to  Wykeham,  bishop  of  Winch^ter,  another  member  of  the  re- 
forming commission,  but  a  man  of  great  moderation  and  political 
experience^  Some  time  after,  he  restored  the  seal  to  Arundel,  and 
re-instated  the  duke  of  Glocester  in  the  council.  The  duke  of  Xaa« 
caster,  who  had  been  absent  during  the  transacti<His  of  the  tenth  and 
eleventh  years  of  the  king,  in  prosecution  of  hb  CastiUan  war, 
formed  a  link  between  the  parties,  and  seems  to  have  maintained 
some  share  of  public  favour. 

There  was  now  a  more  apparent  harmony  between  the  couFt-and  createrhar. 
the  parlmment.     It  seems  to  have  been  tacitly  agreed  that  they  tweenthe 
should  not  interfere  with  the  king's  household  expenses ;  and  they  p«ruamcnt. 
gratified  him  in  a  point  where  his  honour  had  been  most  wounded^ 
declaring  his  prerogative  to  be  as  high  and  unimpaired  as  that  of  hid 
predecessors,  and  repealing  the  pretended  statute  by  virtue  of  which 
Edward  II.  was  said  to  have  been  deposed.*    They  were  provident 
enough,  however,  to  grant  conditional  subsidies,  to  be  levied  only  in 
case  .of  ;a.  royal  expedition  against  the  enemy ;   and  several  were 
accordingly  r^nitted  by  proclamation,  this   condition  not  being 
fulfilled.     Richard  never  ventured  to  recal  his  favourites,  though  he 
testified  his  unabated  affection  for  Vere  by  a  pompoi»  funeral.    Few 
complaints,  unequivocally  affecting  the  ministry^  were  presented  by 

*  Rot.  Pari.  14  R.  11.  p.  £79-     15  R.  II.  p.  CSfJ. 
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CHAP,  the  commons.  In  one  parliament,  the  chancellor,  treasurer,  and 
PART  III  ^^^"^^'^  resigned  their  offices,  submitting  themselves  to  its  judge- 
,  ^-N^^  ment,  in  case  any  matter  of  accusation  should  be  alledged  against 
CONST,  them.  The  commons,  after  a  day's  deliberation,  probably  to  make 
their  approbation  appear  more  solemn,  declared  in  full  parliament, 
that  nothing  amiss  had  been  found  in  the  conduct  of  these  ministers, 
and  that  they  held  them  to  have  faithfully  discharged  their  duties. 
The  king  re-instated  them  accordingly ;  with  a  protestation  that  this 
should  not  be  made  a  precedent,  and  that  it  was  his  right  to  change 
his  servants  at  pleasure.* 
DUunion  But  this  summcT  season  was  not  to  last  for  ever.  Richard  had 
feSg*^"*  but  dissembled  with  those  concerned  in  the  transactions  of  1388, 
none  of  whom  he  could  ever  forgive.  These  lords  in  lapse  of  time 
were  divided  among  each  other.  The  earls  of  Derby  and  Notting- 
ham were  brought  into  the  king's  interest.  The  earl  of  Arundel 
came  to  an  open  breach  with  the  duke  of  Lancaster,  whose  pardon 
he  was  compelled  to  ask  for  an  unfounded  accusation  in  parliament.-f* 
Glocester's  ungovemed  ambition,  elated  by  popularity,  could  not 
brook  the  ascendancy  of  his  brother  Lancaster,  who  was  much  less 
odious  to  the  king.  He  had  constantly  urged  and  defended  the 
concession  of  Guienne  to  this  prince,  to  be  held  for  life,  reserving 
only  his  liege  homage  to  Richard,  as  king  of  France; J  a  grant,  as 
unpopular  among  the  natives  of  that  country,  as  it  was  derogatory 
to  the  crown ;  but  Lancaster  was  not  much  indebted  to  his  brother 
for  assistance,  which  was  only  given  in  order  to  diminish  his  influ- 
ence in  England.  The  truce  with  France,  and  the  king's  French 
marriage,  which  Lancaster  supported,  were  passionately  opposed 
by  Glocester.  And  the  latter  had  given  keener  provocation,  by 
speaking  contemptuously  of  that  mis-alUance  with  Katharine  Swine- 
ford,  which  contaminated  the  blood  of  Plantagenet  To  the  par- 
liament  summoned  in  the  20th  of  Richard,  one  object  of  which  was 
to  legitimate  the  duke  of  Lancastei'^s  ante-nuptial  children  by  this 

*  Rot.  Pari.  13  R.  U.  p.  25j8.  %  Rymer,  t.  vii.  p.  583,  659. 

t  17R.  II.  p.3LS. 
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lady,  neither  Glocester  nor  Arundel  would  repair.     There  passed  in  CHAP. 

PAUT  III. 


tfiis  assembly,  something  remarkable,  as  it  exhibits  not  only  the  arbi- 


trary temper  of  the  king,  a  point  by  no  means  doubtful,  but  the  in- 
efficiency of  the  commons  to  resist  it,  without  support  from  pdlitical  const. 
confederacies  of  the  nobility.     The  circumstances  are  thus  related  in 
the  record. 

During  the  session,  the  king  sent  for  the  lords  into  parliament  one  Richards 
afternoon,  and  told  them  how  he  had  heard  of  certain  articles  of  Itn^ej. 
complaint  made  by  the  commons  in  conference  with  them  a  few  days 
before,  some  of  which  appeared  to  the  king  against  his  royalty,  estate 
and  hberty,  and  commanded  the  chancellor  to  inform  him  fully  as 
to  this.  The  chancellor  accordingly  related  the  whole  matter,  which 
consisted  of  four  alledged  grievances;  namely,  that  sheriffs  and 
escheators,  notwithstanding  a  statute,  are  continued  in  their  offices 
beyond  a  year  ;*  that  the  Scottish  marches  were  not  well  kept ;  that 
the  statute  against  wearing  great  men's  liveries  was  disregarded ;  and 
lastly,  that  the  excessive  charges  of  the  king's  household  ought  to  be 
diminished,  arising  from  the  multitude  of  bishops,  and  of  ladies  who 
are  there  maintained  at  his  cost. 

Upon  this  information  the  king  declared  to  the  lords,  that  through 
God's  gift  he  is  by  Kneal  right  of  inheritance  king  of  England,  and 
will  have  the  royalty  and  freedom  of  his  crown,  from  which  some  of 
these  articles  derogate.  The  first  petition,  that  sheriffs  should  never 
remain  in  office  beyond  a  year,  he  rejected;  but,  passing  lightly 
over  the  rest,  took  most  offence,  that  the  commons,  who  are  his 
lieges,  should  take  on  themselves  to  make  any  ordinance  respecting 
his  royal  person  or  household,  or  those  whom  he  might  please  to 

*  Hume  has  represented  this,  as  if  the  ham  in  the  same  note  is  also  whollj^  per- 

commons  bad  petitioned  for  the  continuance  verted ;  as  the  reader  will  discover  without 

of  sheriffs  beyond  a  year,  and  grounds  upon  further  observation.     An  historian  must  be 

this  mistake  part  of  hb  defence  of  Richard  strangely  warped^  who  (juotes  a  passage  ex- 

n.  (note  to  vol.  ii.  p.  270,  4to  edit.)     For  plicitly  compfainmg  of  illegal  acts  in  order 

this  he  refers  to    Cotton's   Abridgement;  to  infer  that  those  very  acts  were  legal.     I 

whether  rightly  or  not^  I  cannot  say,  being  may  add,  that  Richard  was  not  in  his  mino- 

little  acQuamted  with  that  inaccurate  book,  rity,  at  the  time  that  Walsingham  makes  this 

upon  wnich  it  is  unfortunate  that  Hume  complaint,  as  Hume  asserts ;  it  Y^as  in  Uie 

relied  so  much.    The  passage  from  Walsing-  tenth  year  of  his  reign. 

VOL.  II.  0  0 
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CHAP,  have  about  him.     He  enjoined  therefore  the  lords  to  declare  plainly 
to  the  commons  his  pleasure  in  this  matter;  and  especially  directed 
'^-^^^   the  duke  of  Lancaster  to  make  the  speaker  give  up  the  name  of  the 
^const!'*  person  who  presented  a  bill  for  this  last  article  in  the  lower  house. 

The  commons  were  in  no  state  to  resist  this  unexpected  prompti- 
tude of  action  in  the  king.  They  surrendered  the  obnoxious  bill, 
with  its  proposer,  one  Thomas  Haxey,  and  with  great  humility  made 
excuse,  that  they  never  designed  to  give  offence  to  his  majesty,  nor 
to  interfere  with  his  household  or  attendants,  knowing  well  that  such 
things  do  not  belong  to  them,  but  to  the  king  alone ;  but  merely  to 
draw  his  attention,  that  he  might  act  therein  as  should  please  him 
best.  The  king  forgave  these  pitiful  suppliants;  but  Haxey  was 
adjudged  in  parliament  to  suffer  death  as  a  traitor.  As,  however, 
he  was  a  clerk,*  the  archbishop  of  Canterbury,  at  the  head  of  the 
prelates,  obtained  of  the  king  that  his  life  might  be  spared,  and  that 
they  might  have  the  custody  of  his  person ;  protesting  that  this  was 
not  claimed  by  way  of  right,  but  merely  of  the  king^s  grace.-f 

This  was  an  open  defiance  of  parUament  and  a  declaration  of 
arbitrary  power.  For  it  would  be  impossible  to  contend,  that  afler 
the  repeated  instances  of  controul  over  public  expenditure  by  the 
commons  since  the  50th  of  Edward  IH.,  this  principle  was  novel 
and  unauthorized  by  the  constitution;  or  that  the  right  of  free 
speech  demanded  by  them  in  every  parliament  was  not  a  real  and 


♦  The  church  i/vould  perhaps  have  inter-  droit,  et  la  course  quel  avoit  este  devant  ea 

fered  in  behalf  of  Haxey,  if  he  had  only  re-  parlement.  p.  430.     There  can  be  no  doubt 

ceived  the  tonsure.     But  it  seems  that  he  with  any  man  who  looks  attentively  at  the 

was  actually  in  orders ;  for  the  record  calls  passages  relative  to  Haxey,  that  he  was  a 

him  Sir  Thomas  Haxey,  a  title  at  that  time  member  of  parliament ;  though  this  was  ques- 

regularly  given  to  the  parson  of  a  parish.    If  tioned  a  few  years  ago  by  the  committee  of 

this  be  so,  it  is  a  remarkable  authority  for  the  house  of  conmions  who  made  a  report 

the  clergy's  capacity  for  sitting  in  parliament,  on  the  right  of  the  clergy  to  be  elected ;  a 

t  Rot.  Pari.  '20  R.  II.  p.  SSQ.    In  Henry  right,  which  I  am  inclined  to  believe,  did 

IV  .'s  first  parliament,  the  commons  peti-  exist  down  to  the  Reformation,  as  the  grounds 

tioned  for  Haxey's  restoration,  and  truly  say,  alledged  for  NowelFs  expulsion  in  the  first 

that  his  sentence  was  en  aneantissement  des  of  Mary,  besides  this  instance  of  Haxey, 

custumesde  la  commune,  p.  434.  His  Judge-  conspire  to  prote^  though  it  has  since  been 

ment  was  reversed  by  botb  houses,  as  having  lost  by  disuse. 


past  de  volont^  du  Roy  Richard  en  contre 
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indisputable  privilege.     The  king,  however,  was  completely  sue-  CHAP. 

vni. 
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cessful,  and  having  proved  the  feebleness  of  the  commons,  fell  next 


upon  those  he  more  dreaded.  By  a  skilful  piece  of  treachery  he 
seized  the  duke  of  Glocester,  and  spread  consternation  among  all  ^ojnst!^ 
his  party.  A  parliament  was  summoned,  in  which  the  only  struggle  ^^^{^f 
was  to  outdo  the  king's  wishes,  and  thus  to  efface  their  former  ^^'^ 
transgressions.*  Glocester,  who  had  been  murdered  at  Calais,  was 
attainted  after  his  death;  Arundel  was  beheaded,  his  brother  the 
archbishop  of  Canterbury  deposed  and  banished,  Warwick  and 
Cobham  sent  beyond  sea.  The  commission  of  the  tenth,  the  pro- 
ceedings in  parliament  of  the  eleventh  year  of  the  king,  were 
annulled.  The  answers  of  the  judges  to  the  questions  put  at  Not- 
tingham, which  had  been  punished  with  death  and  exile,  were  pro- 
nounced by  parliament  to  be  just  and  legal.  It  was  declared  high 
treason  to  procure  the  repeal  of  ^  any  judgement  against  persons 
therein  impeached.  Their  issue  male  were  disabled  from  ever 
sitting  in  parliament,  or  holding  place  in  council.  These  violent 
ordinances,  as  if  the  precedent  they  were  then  overturning  had  not 
shielded  itself  mth  the  same  sanction,  were  sworn  to  by  parliament 
upon  the  cross  of  Canterbury,  and  confirmed  by  a  national  oath, 
with  the  penalty  of  excommunication  denounced  against  its  in- 
fringers. Of  those  recorded  to  have  bound  themselves  by  this  adju- 
ration to  Richard,  far  the  greater  part  had  touched  the  same  relics 
for  Glocester  and  Arundel  ten  years  before,  and  two  years  after- 
wards swore  allegiance  to  Henry  of  Lancaster .-f- 

In  the  fervour  of  prosecution  this  parliament  could,  hardly  go 
beyond  that  whose  acts  they  were  annulling ;  and  each  is  alike  un- 
worthy to  be  remembered  in  the  way  of  precedent.  But  the  leaders 
of  the  foimer,  though  vindictive  and  turbulent,  had  a  concern  for  the 
public  interest;  and  after  punishing  their  enemies,  left  the  govern- 
ment upon  its  right  foundation.     In  this,  all  regard  for  liberty  was 

*  This  assembly,  if  we  may  trust  the  ano-  ^  published  by  Heame,  was  surrounded  by  the 
Bymous  author  of  the  life  of  Richard  11.^     kmg*s  troops,  p.  133. 

t  Rot.  Pari.  21  R.  II.  p.  347. 
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CHAP,  extinct;  and  the  commons  set  the  dangerous  precedent  of  granting 
^^  the  king  a  subsidy  upon  wool  during  his  hfe.  Tliis  remarkable  act 
^■-^-^^  of  servihty  was  accompanied  by  another,  less  unexampled,  but,  as  it 
const"  proved,  of  more  ruinous  tendency.  The  petitions  of  the  commons 
not  having  been  answered  during  the  session,  which  they  were 
always  anxious  to  conclude,  a  commission  was  granted  for  twelve 
peers  and  six  commoners  to  sit  after  the  dissolution,  and  "  examine, 
answer,  and  fully  determine  as  well  all  the  said  petitions,  and  the 
matters  therein  comprized,  as  all  other  matters  and  things  moved  in 
the  king's  presence,  and  all  things  incident  thereto  not  yet  deter-^ 
mined,  as  shall  seem  best  to  them."*  The  "  other  matters"  men- 
tioned above  were,  I  suppose,  private  petitions  to  the  king's  council 
in  parliament,  which  had  been  frequently  dispatched  after  a  disso- 
lution. For  in  the  statute  which  establishes  this  commission,  21  R. 
il.  c.  16.  no  poAvers  are  committed,  but  those  of  examining  peti- 
tions; which,  if  it  does  not  confirm  the  charge  afterwards  alledged 
against  Richard  of  falsifying  the  parliament  roll,  must  at  least  be 
considered  as  limiting  and  explaining  the  terms  of  the  latter.  Such 
a  trust  had  been  committed  to  some  lords  of  the  council  eight  years 
before,  in  very  peaceful  times ;  and  it  was  even  requested,  that  the 
same  might  be  done  in  future  parliaments.-f  But  it  i»  obvious  what 
a  latitude  this  gave  to  a  prevailing  faction.  These  eighteen  commis- 
sioners or  some  of  them  (for  there  were  who  disliked  the  turn  of 
affairs)  usurped  the  full  rights  of  the  legislature,  which  undoubtedly 
were  only  delegated  in  respect  of  business  already  commenced.:!: 

♦  21  R.  II.  p.  S69.  Cujus  concessiouis  colore  persona?  sic  de- 

i"  j3  R.  II.  p.  £5(5.  putatse  processenint  ad  alia  generaliter  par* 

:|:  This  proceeding  was  made  one  of  the  liamentura  illud  tangentia ;   et  hoc  de  vo- 

articles  of  charge  against  Richard  in  the  fol-  luntate  regis  ;   in  derogationem  stat&s  par- 

Ipwing  terms  :  Item^  in  parliamento  ultimo  liamenti,  et  in  magnum  incommodum  totius 

celebrato  apud  Salopiam^  idem  Rex  propo-  regni,   et  pemiciosum   exemplum.     Et   ut 

nens  opprimere  populum  suum  procuravit  super  iactis  eorum  hujusmodi  aliquem  co- 

subtiliter   et   fecit  concedi,  quod  potestas  lorem  et  auctoritatem  viderentur  habere,  rex. 

^     parliamenti  de  consensu  omnium   statuum  fecit  rotulos  parliamenti  pro  voto  suo  mu- 

regni   sui  remaneret  apud  quasdam  certas  tari  et  deleri,  contra  effectum  consensionis 

personas  ad  terminandum,  dissoluto  parlia-  praedicts.     Rot.  Pari.  1  H.  IV.  vol.  iii.  p. 

mentOy  certas  petitiones   in  eodem  parlia-  418.    Whether  the  last  accusation,  of  alter- 

mento  porrectas  protunc  minimi  expeditas.  ing  the  parliamentary  roll^  be  true  or  tM, 
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come,  to  be  taken  before  obtaining  livery  of  their  lands,  that  they 


would  maintain  the  statutes  and  ordinances  made  by  this  parhament, 

ENGLISH 

or  "  afterwards  by  the  lords  and  knights  having  power  committed  to  const. 
them  by  the  same.''  They  declared  it  high  treason  to  disobey  their 
ordinances.  They  annulled  the  patents  of  the  dukes  of  Hereford 
and  Norfolk,  and  adjudged  Henry  Bowet,  the  former's  chaplain, 
who  had  advised  him  to  petition  for  his  inheritance,  to  the  penalties 
of  treason.*  And  thus  having  obtained  a  revenue  for  life,  and  the 
power  of  parliament  being  notoriously  usurped  by  a  knot  of  his 
creatures,  the  king  was  little  likely  to  meet  his  people  again,  and 
became  as  truly  absolute  as  his  ambition  could  require. 

It  had  been .  necessary  for  this  purpose  to  subjugate  the  ancient  Qoamioi 
Bobihty.  For  the  English  constitution  gave  them  such  paramount  of  ueieford 
rightSji  that  it  was  impossible  either  to  make  them  surrender  their  foi<>' 
country's  freedom,  or  to  destroy  it  without  their  consent.  But 
several  of  the  chief  men  had  fallen  or  were  involved  with  the  party 
of  Glocester.  Two,  who  having  once  belonged  to  it,  had  lately 
plunged  into  the  depths  of  infamy  to  ruin  their  former  friends,  were 
still  perfectly  obnoxious  to  the  king,  who  never  forgave  their  ori- 
ginal sin.  These  two,  Henry  of  Bolingbroke,  earl  of  Derby,  and 
Mowbray,  earl  of  Nottingham,  now  dukes  of  Hereford  and  Nor- 
folk, the  most  powerful  of  *the  remaining  nobility,  were  by  a  singu- 
lar conjuncture  thrown,  as  it  were,  at  the  king's  feet.  Of  the 
poUtical  mysteries  which  this  reign  affords,  none  is  more  inexpli- 
cable than  the  quarrel  of  these  peers.  In  the  parliament  at  Shrews- 
bury, in  1398,  Hereford  was  called  upon  by  the  king  to  relate  what 
had  passed  between  the  duke  of  Norfolk  and  himself,  in  slander  of 
his  majesty.  He  detailed  a  pretty  long  and  not  improbable  conver- 
sation, in  which  Norfolk  had  asserted  the  king's  intention  of  de- 
there  IS  enough  left  in  it  to  prove  every  thing  self-deputed  legislative  conunission^  and  that: 
I  have  asserted  in  the  text*  From  this  it  is  appointed  by  parliament  to  reform  the  admi?^ 
sufficiently  manifest,  how  unfairly  Carte  and  nistration  eleven  years  before. 
Hiune  have  drawn  a  parallel  between  this         *  p.  37^*^  386. 
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CHAP,  stroying  them  both  for  their  old  offence  in  impeaching  his  ministers. 

^      Norfolk  had  only  to  deny  the  charge,  and  throw  his  gauntlet  at  the 

^•^^'-*^  accuser.     It  was  referred  to  the  eighteen  commissioners  who  sat 

CONST,  after  the  dissolution,  and  a  trial  by  combat  was  awarded.     But, 

when  this  after  many  delays  was  about  to  take  place  at  Coventry, 

Richard  interfered  and  settled  the  dispute  by  condemning  Hereford 

to  banishment  for  ten  years,  and  Norfolk  for  life.     This  strange 

determination,  which  treated  both  as  guilty,  where  only  one  could 

be  so,  seems  to  admit  no  other  solution  than  the  king's  desire  to  rid 

himself  of  two  peers  whom  he  feared  and  hated  at  a  blow.     But  it 

is  difficult  to  understand  by  what  means  he  drew  the  crafty  Boling- 

broke  into  his  snare.*     However  this  might  have  been,  he  now 

^^^'»  threw  away  all  appearance  of  moderate  government.  The  indigni- 
ties he  had  suffered  in  the  eleventh  year  of  his  reign  were  still  at  his 
heart,  to  revenge  which  seems  to  have  been  the  main  spring  of  his 
conduct.  Though  a  general  pardon  of  those  proceedings  had  been 
granted,  not  only  at  the  time,  but  in  his  own  last  parliament,  he 
made  use  of  them  as  a  pretence  to  extort  money  from  seventeen 
counties,  to  whom  he  imputed  a  share  in  the  rebellion.  He  com- 
pelled men  to  confess  under  their  seals  that  they  had  been  guilty  of 
treason,  and  to  give  blank  obligations,  which  his  officers  filled  up 
with  large  sums.-f-  Upon  the  death  of  the  duke  of  Lancaster,  who 
had  passively  cotnpHed  throughout  all  these  transactions,  Richard 
refused  livery  of  his  inheritance  to  Hereford,  whose  exile  implied  no 
crime,  and  who  had  letters  patent  enabhng  him  to  make  his  attorney 
for  that  purpose  during  its  continuance.     In  short,  his  government 

^  Besides   the   contemporary  historians^  can  discover.    It  is  strange  that  Carte  should 

we  may  read  a  full  narrative  of  these  pro-  express  surprize  at  the  sentence  upon  the 

ceedings  in  the  rolls  of  parliament,  vol.  iii.  duke  of  Norfolk,  while  he  seems  to  consider 

p.  382.     It  appears  that  Mowbray  was  the  that  upon  Hereford  as  very  equitable.     But 

most  offending  party,  since,  independently  he  viewed  the  whole  of  this  reign,  and  of 

of  Hereford's  accusation,  he  is  charged  with  those  that  ensued,  with  the  jaundiced  eye  of 

openly  maintaining  the  appeals  made  in  the  Jacobitism. 

false  parliament  of  the  eleventh  of  the  king.  f  Rot.    Pari.    1    H.   IV.   p.  420.  426. 

But  the   banishment  of   his   accuser  was  Walsingham,  p.  353.  357.     Otterbum,  p. 

wholly  unjustifiable  by  {my  motives  that  we  199-    Vita  Ric.  II.  p.  147. 
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for  nearly  two  years  was  altogether  tyrannical;  and,  upon  the  same  CHAP, 

VUL 
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principles  that  cost  James  !!•  his  throne,  it  was  unquestionably  far 


more  necessary,  unless  our  fathers  would  have  abandoned  all  thought 
of  Uberty,  to  expel  Richard  II.     Far  be  it  from  us  to  extenuate  the   coNst: 
treachery  of  the  Percies  towards  this  unhappy  prince,  or  the  cruel  ^cctmtj 
circumstances  of  his  death,  or  in  any  way  to  extol  either  his  sue-  *»^ 
cessor,  or  the  chief  men  of  that  time,  most  of  whom  were  ambitious 
and  faithless ;  but  after  such  long  experience  of  the  king's  arbitrary, 
dissembling  and  revengeful  temper,  I  see  no  otlier  safe  course,  in  the 
actual  state  of  the  constitution,  than  what  the  nation  concurred  in 
pursuing. 

The  reign  of  Richard  II.  is,  in  a  constitutional  light,  the  most  in- 
teresting part  of  our  earlier  history ;  and  it  has  been  the  most  im- 
perfectly written.  Some  have  misrepresented  the  truth  through 
prejudice,  and  others  through  carelessness.  It  is  only  to  be  under- 
stood, and  indeed  there  are  great  difficulties  in  the  way  of  under- 
standing it  at  all,  by  a  perusal  of  the  rolls  of  parliament,  with  some 
assistance  from  the  contemporary  historians,  Walsingham,  Knyghton> 
the  anonymous  biographer  published  by  Heame,  and  Froissart. 
These,  I  must  remark,  except  occasionally  the  last,  are  extremely 
hostile  to  Richard  ;  and  although  we  are  far  from  being  bound  to' 
acquiesce  in  their  opinions,  it  is  at  least  unwarrantable  in  modem 
writers  to  sprinkle  their  margins  with  references  to  such  authority  in 
support  of  positions  decidedly  opposite.* 

The  revolution  which  elevated  Henry  IV.  to  the  throne  was  cer-  cifaum. 
tainly  so  far  accomplished  by  force,  that  the  king  was  in  captivity,  and  tending  * 
those  who  might  still  adhere  to  him  in  no  condition  to  support  his 
authority.     But  the  sincere  concurrence,  which  most  of  the  prelates 
and  nobility,  with  the  mass  of  the  j>eople,  gave  to  changes  that 
could  not  have  been  otherwise  effected  by  one  so  unprovided  with 

♦  It  is  fiiir  to  observe,  that  Froissart's  c.  62,  where  he  gives  a  very  indifferent  cha-^ 

testimony  makes  most  in  favour  of  the  king,  racter  of  the  duke  of  Glocester.    In  general/ 

or  rather  against  his  enemies,  where  it  is  this  writer  is  ill  informed  of  English  affairs, 

most  valuable,  that  is,  in  his  account  of  what  and  undeserving  to  be  quoted  as  an  autho* 

he  heard  in  the  English  court  in  \39o.  L  iv.  rity. 
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CHAP,  foreign  support  as  Henry,  proves  this  revolution  to  have  been,  if  not 
an  indispensable,  yet  a  national  act,  and  should  prevent  our  con- 
sidering the  Lancastrian  kings  as  usurpers  of  the  throne.     Nothing 

^const"  indeed  looks  so  much  like  usurpation  in  the  whole  transaction,  as 
Henry's  remarkable  challenge  of  the  crown,  insinuating,  though  not 
avowing,  as  Hume  has  justly  animadverted  upon  it,  a  false  and  ridi- 
culous title  by  right  line  of  descent,  and  one  equally  unwarrantable 
by  conquest.  The  course  of  proceedings  is  worthy  of  notice.  As 
the  renunciation  of  Richard  might  well  pass  for  the  effect  of  compul- 
sion, there  was  a  strong  reason  for  propping  up  its  instability  by  a 
solemn  deposition  from  the  throne,  founded  upon  specific  charges 
of  misgovemment.  Again,  as  the  right  of  dethroning  a  monarch 
was  no  where  found  in  the  law,  it  was  equally  requisite  to  support 
this  assumption  of  power  by  an  actual  abdication.  But  as  neither 
one  nor  the  other  filled  the  duke  of  Lancaster's  wishes,  who  was  not 
contented  with  owing  a  crown  to  election,  nor  seemed  altogether  to 
account  for  the  exclusion  of  the  house  of  March,  he  devised  this 
claim,  which  was  preferred  in  the  vacancy  of  the  throne,  Richard's 
cession  having  been  read  and  approved  in  parliament,  and  the  sen- 
tence of  deposition,  "  out  of  abundant  caution,  and  to  remove  all 
scruple,"  solemnly  passed  by  seven  commissioners,  appointed  out 
of  the  several  estates.  "  Afler  which  challenge  and  claim,"  says  the 
record,  "  the  lords  spiritual  and  temporal,  and  all  the  estates  there 
present,  being  asked  separately  and  together,  what  they  thought  of 
the  said  challenge  and  claim,  the  said  estates,  with  the  whole  people, 
without  any  difficulty  or  delay,  consented  that  the  said  duke  should 
reign  over  them."*  The  claim  of  Henry,  as  opposed  to  that  of  the 
earl  of  March,  was  indeed  ridiculous ;  but  it  is  by  no  means  evi- 
dent, that,  in  such  cases  of  extreme  urgency  as  leave  no  security 
fpr  the  common  weal  but  the  deposition  of  a  reigning  prince,  there 
rests  any  positive  obligation  upon  the  estates  of  the  realm  to  fill  his 
place  with  the  nearest  heir.     A  revolution  of  this  kind  seems  rather 

*  Rot,  Pari.  p.  423. 
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to  defeat  and  confound  all  prior  titles,  though  in  the  new  settlement  CHAP, 
it  will  commonly  be  prudent,  as  well  as  equitable,  to  treat  them  with    ^'"' 
^some  regard.     Were  this  otherwise,  it  would  be  hard  to  say,  why  wv-«^ 
WilUam  III.  reigned  to  die  exclusion  of  Anne,  or  even  of  the  Pre-  ^^n^!* 
lender,  who  had   surely   committed  no  oflbnce  at  that  time;   or 
why  (if  such  indeed  be  the  true  construction  of  the  Act  of  Settlement) 
the  more  distant  branches  of  the  royal  stock,  descendants  of  Henry 
VII.  ai)d  earher  kings,  have  been  cut  off  from  their  remainders  by 
the  restriction  to  the  heirs  of  the  princess  Sophia. 

In  this  revolution  of  1399)  there  was  as  remarkable  an  attention 
^ewn  toJthe  formalities  of  the  constitution,  allowance  made  for  the 
,men  and  the  times,  as  in  that  of  1688.     The  parliament  was  not 
opened  by  commission ;  no  one  took  the  office  of  president ;  the 
commons  did  not  adjourn  to  their  own  chamber;  they  chose  ih> 
speaker;  the  name  of  parUament  was  not  takai,  but  that  only  of 
estates  of  tlie  realm.     But  as  it  would  have  been  a  violation  of  con^ 
.stitutional  principles  to  assume  a  parliamentary  character  without 
the  king's  commission,  though  sunmioned  by  his  writ,  so  it  was  still 
more  essential  to  limit  their  exercise  of  power  to  the  necessity  of 
circumstances.     Upon  the  cession  of  the  king,  as  upon  his  death, 
the  parliament  was  no  more;  its  existence,  as  the  council  of  the 
sovereign,  being  dependent  upon  his  will.     The  actual  convention, 
summoned  by  the  writs  of  Richard,  could  not  legally  become  the 
parliament  of  Henry ;  and  the  vaUdity  of  a  statute  declaring  it  to 
be  such  would  probably  have  been  questionable  in  that  age,  when 
the  power  of  statutes  to  alter  the  original  principles  of  the  common 
law  was  by  no  means  so  thort)ughly  recognized  as  at  the  Restoration 
and  Revolution.   Yet  Henry  was  too  well  pleased  with  his  friends  to 
part  with  them  so  readily ;  and  he  had  much  to  effect  before  the 
fervour  of  their  spirits  should  abate.     Hence  an  expedient  was  de- 
vised, of  issuing  writs  for  a  new  parliament,  returnable  in  six  days. 
These  neither  were,  nor  could  be  complied  with ;  but  the  same  mem- 
bers as  had  deposed  Richard  sat  in  the  hew  parliament,  which  was 
regularly  opened  by  Henry's  commissioner  as  if  they  had  been  duly 

VOL.  11.  p  p 
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CHAP,  elected.*     In  this  contrivance,  more  than  in  all  the  rest,  we  may 

PART  III  ^^'^^^  ^^^  hand  of  lawyers. 

^-^^-^       If  we  look  back  from  the  accession  of  Henry  IV.  to  that  of  his 
CONST,    predecessor,  the  constitutional  authority  of  the  house  of  commons 
JHhe'^r  will  be  perceived   to  have   made   surprizing  progress  during   the 
Eiiuiiou  c^^'*^^  ^f  twenty-two  years.     Of  the  three  capital  points  in  contest 
Ihttdui    while  Edward  reigned,  that  money  could  not  be  levied,   or  laws 
enacted,  without  the  commons'  consent,  and  that  the  administration 
of  government  was  subject  to  their  inspection  and  controul ;  the 
first  was  absolutely  decided  in  their  favour,  the  second  was  at  least 
perfectly  admitted  in  principle,  and  the  last  was  confirmed  by  fre- 
quent exercise.     The  commons  had  acquired  two  additional  engines 
of  immense  efficiency  ;  one,  the  right  of  directing  the  application  of 
subsidies,  and  caUing  accountants  before  them  ;  the  other,  that  of 
impeaching  the  king's  ministers  for  misconduct.     All  these  vigorous 
shoots  of  hberty  throve  more  and  more  under  the  three  kings  of  the 
Its  advance,  housc  of  Laucastcr,  and  drew  such  strength  and  nourishment  from 

under  the  /»  ti        i  i 

1^^^  the  generous  heart  of  England,  that  in  after-times,  and  in  a  less  pros- 
perous season,  though  checked  and  obstructed  in  their  growth,  nei- 
ther the  blasts  of  arbitrary  power  could  break  them  off,  nor  the 
mildew  of  servile  opinion  cause  them  to  wither.  I  shall  trace  the 
progress  of  parliament  till  the  civil  wars  of  York  and  Lancaster  : 
1.  in  maintaining  the  exclusive  right  of  taxation ;  2.  in  directing  and 
checking  the  public  expenditure ;  3.  in  making  supplies  depend  on 
the  redress  of  grievances ;  4.  in  securing  the  people  against  illegal 
ordinances  and  interpolations  of  the  statutes ;  5.  in  controuling  the 
royal  administration ;  6.  in  punishing  bad  ministers ;  and  lastly,  in 
establishing  their  own  immunities  and  privileges. 

1.  The  pretence  of  levying  money  without  consent  of  parliament 
expired  with  Edward  III.,  who  had  asserted  it,  as  we  have  seen,  in 
the  very  last  year  of  his  reign.     A  great  council  of  lords  and  pre- 

*  If  proof  could  be  required  of  iMiy  tiling     be  hnnd  in  dieir  writs  of  expenses,  as  pub- 
so  self-evident,  as  that  these  assemblies  con-     lished  by  Prynne,  4lh  Register,  p,  450. 
fitted  of  exactly  the  same  persottt,  it  may 
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lateft,  summ^ied  in  the  second  year  of  his  successor,  declared  that  CHAP. 

VIII. 

PARTIir. 


they  could  advise  no  remedy  for  the   king's  necessities,  without 


laying  taxes  on  the  people,  M^hich  could  only  be  granted  in  parlia- 
naaat**  Nor  was  Richard  ever  accused  of  illegal  tallages,  the  const. 
frequent  theme  of  remonstrance  under  Edward,  unless  we  may  con- 
jecture that  this  charge  is  implied  in  an  act  (11  R*  11.  c.  9.)  which 
annuls  all  impositions  on  wool  and  leather,  without  consent  of  par- 
liament, if  any  there  hcf  Doubtless  his  innocence  in  this  respect 
was  the  rfPect  of  weakness ;  and  if  the  revolution  of  1399  had  not 
put  an  end  to  his  newly  acquired  despotism^  this,  like  every  other 
right  of  his  people,  would  have  been  swept  away*  A  less  palpable 
meaos  of  evading  the  consent  of  the  commons  was  by  the  extortion 
of  loans,  and  harrassing  those  who  refused  to  pay,  by  summonses 
before  the  council.  These  loans,  the  frequent  resource  of  arbitrary 
sovereigns  in  later  times,  are  first  complained  of  in  an  early  parlia- 
ment of  Richard  U. ;  and  a  petition  is  granted  that  no  man  shall  be 
compelled  to  lend  the  king  money  .J  But  how  Uttle  this  was  re- 
garded, we  may  infer  from  a  writ  directed  in  1386,  to  some  pertons 
in  Boston,  injoining  them  to  assras  every  person  who  had  goods 
and  chattels  to  the  amount  of  twenty  pounds^  in  his  proportion  of 
two  hundred  pounds,  which  the  town  had  promised  to  lend  the  king ; 
and  giving  an  assurance  that  this  shall  be  deducted  from  the  next  sub- 
sidy to  be  granted  by  parliament.  Among  other  extraordinary  parts 
of  this  letter  is  a  menace  of  forfeiting  lifie^,  limbs  and  property,  hdd 
out  against  such  as  should  not  obey  these  commissioners.!  After  his 
triumph  over  the  popular  party  towards  the  ^id  of  his  reign,  he  ob- 
tained large  sums  in  this  way. 

Under  the  Lancastrian  kings,  there  is  much  less  appearance  of 
raising  money  in  an  unparliamentary  course.  Henry  IV.  obtained 
an  aid  from  a  great  council  in  the  year  1400 ;  but  they  did  not  pre- 

*  2  R.  II.  p.  56.    ^  of  exportg  or  imports  occur  from  the  aeces* 

t  It  is  positiTely  laid  down  by  tiie  assert-  slon  of  Riebard  ll.  to  the  reij^  of  Mary. 

ors  of  civil  liberty  m  the  great  ease  of  itn-  j:  £  R.  IL  p.  62.    This  did  not  find  its 

positions  (Howell's  St.  Trials,  vol.  ii.  p.  443.  way  to  the  sUtule  book. 

507*)  that  no  precedents  for  arbitrary  taxation  |  Rymer^  t.  vii.  p.  544. 

P  P  2 
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CHAP,  tend  to  charge  any  besides  themselves;  though  it  seems  that  some 

PART  ni. 


towns  afterwards  gave  the  king  a  contribution.*     A  few  years  after- 


wards, he  directs  the  sheriffs  to  call  on  the  richest  men  in  their  coun- 
co.\sT.  ties  to  advance  the  money  voted  by  parliament.  This,  if  any  com- 
pulsion was  threatened,  is  an  instance  of  over-strained  prerogative, 
though  consonant  to  the  practice  of  the  late  reign.-f  There  is,  how- 
ever, an  instance  of  very  arbitrary  conduct  with  respect  to  a  grant 
of  money  in  the  minority  of  Henry  VI.  A  subsidy  had  been  granted 
by  parliament  upon  goods  imported,  under  certain  restrictions  in 
favour  of  the  merchants,  with  a  provision,  that  if  these  conditions 
be  not  observed  on  the  king^s  part,  then  the  grant  should  be  void 
and  of  no  effect.,^  But  an  entry  is  made  on  the  roll  of  the  next 
parliament,  that  "  whereas  some  disputes  have  arisen  about  the 
grant  of  the  last  subsidy  ;  it  is  declared  by  the  duke  of  Bedford,  and 
other  lords  in  parliament  with  advice  of  the  judges  and  others  learned 
in  the  law,  that  the  said  subsidy  was  at  all  events  to  be  collected  and 
levied  for  the  king^s  use ;  notwithstanding  any  conditions  in  the 
giant  of  the  said  subsidy  contained.''^  The  commons^  however,  in 
making  the  grant  of  a  fresh  subsidy  in  this  parliament,  renewed 
their  former  conditions,  with  the  addition  of  another,  that  ^*  it  ne 
no  part  thereof  be  beset  ne  dispended  to  no  other  use,  but  only  in 
and  for  the  defense  of  the  said  roialme.''|| 

Appropria-       2.  Thc  right  of  granting  supplies  would  have  been  very  incomplete,. 

»"«'•  had  it  not  been  accompanied  with  that  of  directing  their  appUcation. 
This  principle  of  appropriating  public  monies  began,  as  we  have 
seen,  in  the  minority  of  Richard  ;  and  was  among  the  best  fruits  of 
that  period.  It  was  steadily  maintained  under  the  new  dynasty.  The 
parliament  of  6  H.  IV.  granted  two  fift:eenths  and  two  tenths,  with 
a  tax  on  skins  and  wool,  on  condition  that  it  should  be  expended  in. 


*  Carte>  vol.  ii.  p.  640.     Sir  M.  Hale  +  Rymer,  t.  viii.  p.  412.  488.. 

observes  that  he  fipds  no  complaints  of  illegal  j  Rot.  Pari.  vol.  iv.  p.  £16* 

impositions  under  the  l^iogs  of  the  house  of  §  Id.  p.  SOI.. 

Lancaster.     Hargrave's   Tracts,  vol.   i.   p*.  ||  p.  302.. 
184. 
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defence  of  the  kingdom,  and  not  otherwise,  as  Thomas  Lord  Fumi-  CHAP- 

vm. 

PART  Ul. 


yal,  and  Sir  John  Pelham,  ordained  treasurers  of  war  for  this  parHa- 


ment,  to  receive  the  said  subsidies,  shall  account  and  answer  to  the 
commons  at  the  next  parliament.     These  treasurers  were  sworn  in  ^const^ 
parhament  to  execute  their  trust.*     A  similar  precaution  was  adopted 
in  the  next  session  .*f 

3.  The  commons  made  a  bold  attempt  in  the  second  year  of  Attempt  to 
Henry  IV.  to  give  the  strongest  security  to  their  claims  of  redress,  piyde^d 

on  redress  of 

by  inverting  the  usual  course  of  parliamentary  proceedings.  It  was  gncvancct. 
usual  to  answer  their  petitions  on  the  last  day  of  the  session,  which 
put  an  end  to  all  further  discussion  upon  them,  and  prevented  their 
making  the  redress  of  grievances  a  necessary  condition  of  supply. 
They  now  requested,  that  an  answer  might  be  given  before  they 
made  their  grant  of  subsidy.  This  was  one  of  the  articles  which 
Richard  II.'s  judges  had  declared  it  high  treason  to  attempt.  Henry 
was  not  inchned  to  make  a  concession  which  would  virtually  have 
removed  the  chief  impediment  to  the  ascendancy  of  parhament. 
He  first  said,  that  he  would  consult  with  the  lords,  and  answer  ac- 
cording to  their  advice.  On  the  last  day  of  the  session,  the  coni- 
mons  were  informed  that  **  it  had  never  been  known  in  iiie  time 
of  his  ancestors,  that  they  should  have  their  petitions  answered  be- 
fore they  had  done  all  their  bu^ness  in  parliament,  whether  of  grant- 
ing money,  or  any  otiber  concern ;  wherefore  the  king  will  not  alter 
the  good  customs  and  usages  of  ancient  times."':}: 

Notwithstanding  the  just  views  these  parliaments  appear  generally 
to  have  entertained  of  their  power  over  the  public  purse,  that  of  the 
third  of  Henry  V.  followed  a  precedent  from  the  worst  times  of 
Richard  II.,  by  granting  the  king  a  subsidy  on  wool  and  leather 
during  his  life.|  This,  an  historian  teUs  us,  Henry  IV.  had  vainly 
laboured  to  obtain  ;||  but  the  taking  of  Harfleur  intoxicated  the 
English  with  new  dreams  of  conquest  in  France,  which  their  good 

*  vol.  iii.  p.  546.  §  Id.  vol.  iv.  p.  6S. 

t  yt.  568.  II  Walsiflgham,  p,  379.. 

J  vol.  iii.  p.  458. 
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CHAP,  sense  and  constitutional  jealousy  were  not  firm  enough  to  resist*    The 

J>ART  III.  continued  expenses  of  the  war,  however,  prevented  this  grant  from 

"7^"^  becoming  so  dangerous  as  it  might  have  been  in  a  season  of  tran- 

CONST,   quillity.     Henry  V.,  like  his  father,  convoked  parliament  almost  in 

every  year  of  his  reign- 

Legisiatirc        4.  It  had  long  been  out  of  all  question,  that  the  legislature  con- 
rights  of  ibc    .       ,     ^   ,     ,  .  ^    ,      ,         ,  .         .         ,® 
coinnjoas     sistcd  oi  tlic  kmg,  lords  and  commons ;  or,  m  stricter  language,  that 

the  king  could  not  make  or  repeal  statutes  without  tlie  consent  of 
parliament.  But  this  fundamental  maxim  was  still  frequently  de*- 
feated  by  various  acts  of  evasion  or  violence ;  which,  though  pro- 
tested against  as  illegal,  it  was  a  difficult  task  to  prevent.  The  king 
sometimes  exerted  a  power  of  suspending  the  observance  of  statutes; 
as  in  the  ninth  of  Richard  II.,  when  a  petition  that  all  statutes  might 
be  confirmed  is  granted  with  an  exception  as  to  one  passed  in  the 
last  parliament,  forbidding  the  judges  to  take  fees,  or  give  counsel 
in  cases  where  the  king  was  a  party ;  which,  "  because  it  was  too 
severe,  and  needs  declaration,  the  king  would  have  of  no  effect  till 
it  should  be  declared  in  parliament.^'*  The  apprehension  of  this 
dispensing  prerogative  and  sense  of  its  illegality  are  manifested  by 
■  the  wary  terms  wherein  the  commons,  in  one  of  Richard's  parlia- 
ments, "  assent  that  the  king  make  such  sufferance  repecting  the 
statute  of  provisors,  as  shall  seem  reasonable  to  him,  so  that  the  said 
statute  be  not  repealed  ;  and  moreover  that  the  commons  may  dis- 
agree thereto  at  the  next  parliament,  and  resort  to  the  statute  f  with 
a  protestation  that  this  assent,  which  is  a  novelty,  and  never  done 
before,  shall  not  be  drawn  into  precedent;  praying  the  king  that 
this  protestation  may  be  entered  on  the  roll  of  parUament.-f  A 
petition  in  one  of  Henry  IV.'s  parliaments,  to  limit  the  number  of 
attomies^  and  forbid  filazers  and  prothonotaries  from  practising, 
having  been  answered  favourably  as  to  the  first  point,  we  find  a 

*  p.  210.     Ruffhead  observes  in  the  mar-         f  15  R.  II.  p.  285.     See  too  16  R.  II. 

gio  jupou  this  statute  8  R.  11.  c.  3.,  that  it  is  p.  301.  where  the  same  power  is  r^tiewed 

repealed,  but  does  not  take  notice  what  sort  ra  H.  IV.'s  parliaments, 
•of  repeal  it  had. 
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marginal  entry  in  the  roll,  that  the  prince  and  council  had  respited  CHAP. 

the  execution  of  this  act*  «?liv^ 

PART  in. 

The  dispensing  power,  as  exercised  in  favour  of  individuals,  is  ^--^v-*^ 
quite  of  a  different  character  Irom  this  general  suspension  of  statutes,   const. 
but  indirectly  weakens  tlie  sovereignty  of  the  legislature.     This  ^JJT^of^tL 
power  was  exerted,  and  eyen  recognized,  throughout  all  the  reigns  "^^ 
of  the  Plantagenets.     In  the  first  of  Henry  V.  the  commons  pray, 
that  the  statute  for  driving  aliens  out  of  the  kingdom  be  executed. 
The  king  assents,  saving  his  prerogative,  and  his  right  of  dispensing 
with  it  when  he  pleased.     To  which  the  commons  replied,  that  their 
intention  was  never  otherwise,  nor,  by  God's  help,  ever  should  be. 
At  the  same  time  one  Rees  ap  Thomas  petitions  the  king  to  modify 
or  dispense  with  the  statute  prohibiting  Welchmen  from  purchasing 
lands  in  England,  or  the  English  towns  in  Wales ;  which  the  king 
grants.     In  the  same  parhament,  the  commons  pray,  that  no  grant 
or  protection  be  made  to  any  one  in  contravention  of  the  statute  of 
provisors,  saving  the  king's  prerogative.     He  merely  answers,  **  L^t 
the  statutes  be  observed :"'  evading  any  allusion  to  his  dispensing 
power.'f^ 

It  has  been  observed  under  the  reign  of  Edward  III.,  that  the 
{practice  of  leaving  statutes  to  be  drawn  up  by  the  judges,  frc«n  the 
petition  and  answer  jointly,  after  a  dissolution  of  parliament,  pre- 
sented an  opportunity  of  falsifying  the  intention  of  the  legislature, 
whereof  advantage  was  often  taken.  Some  very  remarkable  in- 
stances of  this  fraud  occurred  in  the  succeeding  reigns. 

An  ordinance  was  put  upon  the  roll  of  parliament,  in  the  fifth  of 
Richard  II.,  empowering  sheriffs  of  counties  to  arrest  preachers  of 
hercfSy,  and  their  abettors,  and  detain  them  in  prison  till  they  should 
justify  themselves  before  the  church.  This  was  introduced  into  the 
statutes  of  the  year ;  but  the  assent  of  lords  and  commons  is  not 
expressed.  In  the  next  pariiament,  the  commons,  reciting  this  ordi- 
nance, declare  that  it  was  never  assented  to  or  granted  by  them,  but 

*  Id  H-  IV.  p.  G4a.  t  Rot.  Pari.  t.  4  H*  V.  p.  6.  9. 
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CHAP,  what  had  been  proposed  in  this  matter,  was  without  their  concur- 
PAKT  III  ^^^^^>  (^^^^  i^'  ^  I  conceive,  had  been  rejected  by  them,)  and  pray 
^■^^^"^  that  this  statute  be  annulled,  for  it  was  never  their  intent  to  bind 
CONST,  themselves  or  their  descendants  to  the  bishops  more  than  their  an- 
cestors had  been  bound  in  times  past.     The  king  returned  an  answer, 
agreeing  to  this  petition.     Nevertheless  the  pretended  statute  was 
untouched,  and  remains  still  among  our  laws  ;*  unrepealed,  except 
by  desuetude,  and  by  inference  from  the  acts  of  much  later  times. 

This  commendable  reluctance  of  the  commons  to  let  the  clergy 
forge  chains  for  them  produced,  as  there  is  much  appearance,  a 
similar  violation  of  their  legislative  rights  in  the  next  reign.  The 
statute  against  heresy  in  the  second  of  Henry  IV.  is  not  grounded 
upon  any  petition  of  the  commons,  but  only  upon  one  of  the  clergy. 
It  is  said  to  be  enacted  by  consent  of  the  lords,  but  no  notice  is 
taken  of  the  lower  house  in  the  parliament  roll,  though  the  statute 
reciting  the  petition  asserts  the  commons  to  have  joined  in  it.-f  The 
petition  and  the  statute  are  both  in  Latin,  which  is  unusual  in  the 
laws  of  this  time.  In  a  subsequent  petition  of  the  conmaons,  this 
act  is  styled  "  the  statute  made  in  the  second  year  of  your  majesty's 
reign  at  the  request  of  the  prelates  and  clergy  of  your  kingdom  /' 
which  affords  a  presumption,  that  it  had  no  regular  assent  of  par- 
liament.:}: And  the  spirit  of  the  commons  during  this  whole  reign 
being  remarkably  hostile  to  the  church,  it  would  have  been  hardly 
possible  to  obtain  their  consent  to  so  penal  a  law  against  heresy. 
Several  of  their  petitions  seem  designed  indirectly  to  weaken  its 
afficacy.§ 

"*  5  R.  IL  Stat.  2.  c.  5. ;  Rot.  Pari.  6  R.  the  roll ;  and  probably,  by  making  search, 

II.  p.  141.     Some  other  instances  of  the  otlier  instances   equally  flagrant  might    be 

CpmnciODS  attempting  to  prevent  these  unfair  discovered. 

practices  are  adduced  by  Rufi'head,  in  his  f  There  had  been,  however,  a  petition  of 

preface  to  the  statutes,  and  in  Prynne's  pre-  the  commons  on  the  same  subject,  expressed 

faceto.Cotton's  Abridgement  of  the  Records,  in  very  general  terms,  on  which  Uiis  terrible 

The  act  13  R.  II.  stat.  1.  c.  15.,  that  the  superstructure  might  artfully  be  raised,  p. 

king's  castles  and  gaols  which   had    been  474. 

separated  from  the  body  of  the  adjoining  t  p.  626. 

counties  should  be  re-united  to  them,  is  not  |  We  find  a  remarkable  petition  in  8  H. 

founded  upon  any  petition  that  appears  on  IV.,  professedly  aimed  against  the  Lollards^ 


DURING  THE  MIDDLE  AGES.  t^j 

These  infriDgements  of  their  most  essential  right  were  resisted  by  CHAP, 
the  commons  in  various  ways,  according  to  the  measure  of  their      ' "' 
power.     In  the  fifth  of  Richard  II.,  they  request  the  lords  to  let  them  ^v-w 
see  a  certain  ordinance  before  it  is  ingrossed.*     At  another  time  ^Nstf 
they  procured  some  of  their  own  members,  as  well  as  peers,  to  be 
present  at  ingrossing  the  roll.     At  length  they  spoke  out  unequivo- 
cally in  a  memorable  petition,  which,  besides  its  intrinsic  importance, 
is  deserving  of  notice,  as  the  earliest  instance  in  which  the  House  of 
Commons  adopted  the  English  language.    I  shall  present  its  vene- 
rable orthography  without  change. 

"  Oure  soverain  lord,  youre  humble  and  trcwe  lieges  that  ben  come 
fo<  the  comune  of  youre  lond  bysechy  n  onto  youre  rizt  riztwesnesse. 
That  so  as  hit  hath  ever  foe  thair  libte  and  fredom,  that  thar  sholde 
no  statut  no  lawe  be  made  ofHasse  than  they  yaf  therto  thdr  .assait : 
oonsideringe  that  the  comune  of  youre  lond,  the  whiche  that  is,  and 
ev6r  hath  be,  a  membre  of  youre  parlement,  ben  as  well  assenters  as 
peddoners  that  fro  this  tyme  foreward,  by  compleynte  of  the  co- 
mune of  any  myschief  axkynge  remedie  by  mputhe  of  their  speker 
for  the  comune,  other  dlys  by  petition  writen,  that  ther  never  be 
no  lawe  made  Uieruppon,  and  engrosed  as  statut  and  jaw^,  nother 
by  addicions,  nother  by  dimihucions,  by  no  manner  of  teone  ne 
termes,  the  whiche  that  sholde  chaunge  the  sentence,  and  the  entente 
axked  by  the  speker  mouthe,  or  the  petitions  befioresaid  yeven  up 
yn  writyng  by  the  manere  forsaid,  withoute  assent  of  the  forsaid 
comune.  Consideringe  oure  soverain  lord,  that  it  is  not  in  no  wyse 
the  entente  of  youre  comunes,  zif  yet  be  so  that  they  axke  you  by 
spekyng,  or  by  writyng,  too  thynges  or  three,  or  as  manye  as  theym 
lust :  But  that  ever  it  stande  in  the  fredom  of  youre  hie  regalie,  to 
graunte  whiche  of  thoo  that  you  luste,  and  to  werune  the  ren>anent. 

but  intended,  as  1  strongly  suspect,  in  their  ing  statute  of  2  H.  IV^  and  the  spiritud 

fiivour.      It  condemos   persons  preaching  cognizance  of  heresy.  Rot,  Pari.  p.  583. 

against  the  catholic  faith  or  sacrament^  to  See  too  p.  626,     TKe  petition  was  expressly 

imprisonment  till  the  next  parliament^  where  granted;    but  -the  clergy,  I  suppose,  pre- 

they  were  to  afbide  such  juc^ement  as  should  vented  its  appearing  on,  the  statute^oll. 
be  rendered  by  the  king  and  peers  of  the        *  Rot  rarl,  toI.  iii,  p,  100. 
realm.    Tbiu  seems  -to  superseae  the  bum- 

VOL.  II.  Q  Q 
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CHAP,     '*•  Thie  kyng  of  his  grace  especial  gratoteth  that  fro  heniforth  ho^ 

PART  in.  ^y^S  ^®  ^aacted  to  the  peticiocte  of  hia  coDaune^'  that  be  contram 

s«ivifc/  of  hir  askyng,  wharby  they  shuld  beibouatieAvithoute  thieiraafienl; 

CONST,   Savyng  alwey  to  our  liege  lord  his  real  pi-ero^Jtif,  to  :gmuxAe,  and 

denye  what  him  lust  of  their  petitions  and  askynges  aforeeaic^/'*  . 

Notwithstanding  the  fullness  of  this  assent  to  so  important  a  peti- 
tion, we  find  no  vestige  of  either  among  the  statutes.;  and.  the  whole 
transaction  is  unnoticed  by  those  historians,  who  have  not  looked 
into  our  original  records.  If  the  compilersi  of  the  statute-roll  were 
able  to  keep  out  of  it  the  very  pro visioti  that  was  intended  to  check 
their  fraudulent  machinations.  It  was  in  vain  to  hope. for  redress 
without  altering!  the  estabUshed  practice  in  this' respect ;  and  indeed 
where  there  was  no  design  to  falsify  the  rbll,  it  was.  impossible  to 
draw  up  statutes  which  should  bfe  in  truth  tiie  ax^ts  [of  the  whole  legis- 
lature, so  long  as  the  king  continued  to  granb  peititioiis  in  part,  and 
to  engraft  neW  matter  upon  them.  Such  was.  still  the  ,case,  till  the 
commons  hit  upon  an  effectual  expedient-  for  screening  themselves 
fig&inst  these,  enciroachmehts,  which  has  lasted. without  alteration  to 
the  present  day.  This  was  the  introduction  of  complete  statutes, 
under  the  name  of  tills,  instead  of  the  old  petitions;  and  these  con*- 
taining  the  royal  assent,  and  the  whole  form  of  a  law,  it  became, 
though  not  quite  immediately, -fa  constant  principle,  that  the  king 
must  admit  cwr  reject  them  without  qualification.  This  alteration^ 
which  wrought)  an  extraordinary  .effect  on  the  character  of  our  cont- 
stitutkra,  was  gradually,  introdujced  in  Henry  VI/s  reign4 

■  ■    '  ';'".'•  .     .  * .         ■  ^  '  '       . 

'  ^  % 

.  *  Rot.  Pari,  V,  iv.  p.  9,2.     It  is  curious  uexed  by  themselves.      Thus  the  act  for 

'that  the  authors  of  the  Parliamentary  His-  resumption  of  grants,  4  E.  IV.  was  eftcum- 

tx)ry  say  that  the  roll  of  this  parliament  is.  •  bered  with  £89  douses  in  flavour  of  sojuany 

»              lost,  and  consequently  suppress  altogether  persons  whom  the  king  meant  to  exempt 

this  important  petition.     Instead  of  which  from  its  operation;  and  the  same  was  done 

they  give,  as  their  ^astilon  i^,  impertinent  in  other  acts  of  the  same  description.  Roi. 

apeeches  out  of  Holingshed,  which  are  cer-  Pari.  vol.  v.  p.  5 17*       . 

tainly  not  genuine,  and  would  be  of  no  value  J  The  variations  of  each  statute^  as  now 

if  they  were  so.  printed,  from  the  parliamentary  roll,  whether 

+  Henry  VI.  and  Edward  tV.,  in  ^some  m  form  or  substance,  are  noticed  in  Cotton's 

cases  passed  bills  with  sundry  provisos  an-  Ajbridgement.     It  ma;r  be  worth  while  to 
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JFrom  tbte  first  years  of  Henry  V.,  though  n<)ti  I  think,  earlier,  the  CHAP, 
caminons  begaa  to  concern  themselves  with  the  petitions  c>f  indivi-    ^'*'* 
dualls  to  the  lords  or  <50oncil.    The  nature  of  the  jurisdiction  ^err  ^^^^^^^ 
cised  by  the  latter  will  be  treated  n»re  folly  hereafter ;  it  is  only  ^^s^ 
necessary  to  inentkm  in  this  place,  that  many  of  the  requests  pre* 
ferred  to  them  weite  such  .as  could  not  be  granted  without  transcend- 
ing  the  bousttlaries  of  law.    A  just  inquietude  as  'to  the  encroach* 
ments  of  the  king's  council  had  long  been  manifested  by  the  oom^ 
mbns ;  and  finding  remonstrances  ineflfebtual,  they  took  measures 
fori  preventing  such  usurpations  of  legislativte  piower,  by  introducing 
their  own  content  to  private  petitions.    These  weare  now  prteented 
by  the  hands  of  the,icommoii3^  and  in  very  many  instances  parsed 
in  the  form  of  Statutes,  with,  the  •  express  absent .  of.  all  pai'ts  of  tfae 
legislature..    Such  was  the  origin  of  priv^tte  bills^  which  occupy  the 
giTeater:  part  of  the  rolls  in  Henry  V*  and  VI.'s  parliaments.     The 
commons  once  made  an.  ineffectual  endieavour  to  have  their jc^went 
to  all' petitions  presentied  to  the. council  in  parliament  rendered  ne* 
cessary  by  law ;  if  I  rightly  apprehend  the  meaning  of  the  rail  in 
this  place,  ithich.seenw  .obscure  ctr  corrupt* 

5.  If  the  fitirength  of  the  cbmnw>ns  had  lain  meridy  in  the  weakness  interference 
of  the  crown,  it  alight  be  inferred^  that  such  harrttssing  intet&cence  SieSJlnth 
with  the  admihistration!  of  affairs  as  the  ybuthful  and   frivolous  penduore. 
Richardwascoiiipelled  to  emdure  would  have  be^i  sternly  iregielled 
by  his  ^iperieaced  sucoes^or.    But,  on  the  contrary,  the  spirit  of 
Bichard  migh*  have  xejoiced.to  see  that  his  mortfd.enemy  suffered 
-  .   '        .    ' '\      .....        [     )        '  .  i  ^       •     ^ 

ccmmik  the  preface  to  Ruffhead's  edition  of  ^  and  finaHy  that  of  the  king,  who  has  no 

Ae  Statutes^  where  thj&  subject  is  treated  at  power  to  modify  tbeniy  must  be  deemed  to 

floiqe  leagii^^  :      .     /  •    t      :  proceed,  and  derive  their  efficacy^  irom  the 

Perhaps  the  triple  division  of  our  legisla-  joint  concurrence  of  all  the  tmree.     It  is 

ture  may  be  dated  from  this  innovation.    For  said  indeed  at  a  much  ^arUer-  time,  that  le 

9s  it  is  impossible  to  den^  that,  while  the  ^  ley  de  la  teire  est  fait  en  parlement  par  le 

king  promingated  a  statute  founded  upon  a  '  roi,  et  les  seigneurs  espirituels  et  temporels, 

mere  petition,  ha  waft  himself  Jthe  real  legi^  et  tout  la .  commiioautd  du  iDjauioe.  Rot. 

lator,  so  I  think  it  is  equally  fair  to  assert,  Pari.  vol.  iii.  p.  293.     But  this  1  must  allow 

notwithstanding  the  formal  preamble  of  our  was  in  the  violent  session  of  1 1  Ric*  II.>  the 

statiitesy  that  hms  biqugkt  mto  either  houM  cOBStitutioAal  aadiority  of  which  i»  not  to 

of  parliament  in  a  perfect  shape,  and  fecei^  be  Jilghly  pri^,. 

Jng  first  the  assent  of  lords  and  commons,  ^  8  H.  V.  voL  iv.  p.  127. 

"^                                       *  ^ 

QQ2 


300  HISTORY  AND  GOVERNMENTS  OF  EUROPE 

CHAP,  as  hard  usage  at  the  hands  of  parliament  as  himself.     After  a  few 
vni.  ^  ^ 

PART  in. 


*    years,   the  government  of  Henry   became   extremely   unpopular; 


Perhaps  his  dissension  with  the  great  family  of  Percys-  winch  had 
coNsr.  placed  him  on  the  throne,  and  was  regarded  M'ith  partiahty  by  the 
people,*  chiefly  contributed  to  this  aHenation  of  their  attachment. 
The  commons  requested,  in  the  fifth  of  his  reign,  that  certain  persons 
might  be  removed  from  the  court ;  the  lords  concurred  in  displacing 
four  of  these,  one  being  the  king's  confessor.  Henry  came  down 
to  parUament  and  excused  these  four  persons,  as  knowing  no  special 
cause  why  they  should  be  removed ;  yet,  well  understanding,  that 
what  the  lords  and  commons  should  ordain  would  be  for  his  and 
his  kingdom's  interest,  and  therefore  anxious  to  conform  himself  to 
their  wishes,  consented  to  the  said  ordinance,  and  charged  the  per- 
sons in  question  to  leave  his  palace ;  adding  that  he  would  do  as 
much  by  any  other  about  his  person,  m  Iwra  he  should  find  to  have 
incurred  the  ill  affection  of  his  people.-f-  It  was  in  the  same  session 
that  the  archbishop  of  Canterbury  was^  commanded  to  declare  before 
the  lords  the  king^s  intention  respecting  his  administration ;  allowing 
that  some  things  had  been  done  amiss  in  his  court  and  household  ; 
and  therefore,  "  wishing  to  conform  to  the  will  of  God  and  laws  of 
the  land,  protested  that  he  would  let  in  future  ho  letters  of  signet  or 
privy  seal  go  in  disturbance  of  law,  beseeched  the  lords  to  put  his 
household  in  order,  so  that  every  one  might  be  paid',  and  dedared 
that  the  money  granted  by  the  commons  for  the  war  should  be  re- 
ceived by  treasurers  appointed  ia  parliament,  and  disbursed  by  them 
for  no  other  purpose,  unless  in  case  of  rebellion.  At  the  request  of 
the  commons,,  he  named  the  members  of  his  privy  council ;  and  did 
the  same,  with  some  variation  of  persons,  two  years  afterwards. 
These»  though  not  nominated  with  tibe  express. consent,  seem  to  have 
had  the  approbation  of  the  commons ;  for  a  subsidy  is  granted,  in 
7  H.  IV.,  among  other  causes,  for  the  great  trust  that  tlie  commons 

*  The  house  of  commons  thanked  the     at  it  proved^  he  had  jttst  cause  to  suspectc 
king  for  pardoning  Northumbertand,  whom,     6  H.  IV.  p.  5£5. 
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^ve  in  the  lords  lately  chosoi,  and  ordained  to  be  of  the  kine^s  GHAP. 

VUI. 
PAierm. 


coatiQuiJ  council,  that  there  diall  be  better  management  than  here- 


tofore."* 

In  the  sixth  year  of  Henry^  the  parliament,  which  Sir  K  Coke  const. 
derides  as  unlearned,  because  lawyers  were  excluded  from  it,,  pro- 
ceeded to  a  resumption  of  grants,  and  a  prohibition  of  alienatiiig  the 
ancient  inb^ritance  of  the  crown  without  consent  of  parliament ;  in 
order  to  ease  the  commons  of  taxes,  and  that  the  king  might  live  on 
his  own.-f  This  was  a  favourite,  though  rather  chimerical  project* 
In  a  later  partiament,  it  was  I'equested  diat  the  kmg  would  take  his 
council's  advice  how  to  keep  within  his  own  revenue.  He  answered^ 
that  he  would  willingly  comply,  as  soon  as  it  should  be  in  hk 
power4 

!l^it-fio  parliament  came  near,  in  the  number  and  boldness  of  its 
demands,  to  that  held  in  the  8th  year  of  Henry  IV.  The  commons 
presented  thirty-one  articles,  none  of  which  the  king  ventjared  to 
refuse,  thou^  pressing  very  sevarely  upon  his  prerogative.  He  was 
to  name  siiteai  counselors,  by  whose  advice  he  was  solely  to  be 
guided,  none  of  them  to  be  dismissed  without  conviction  of  mis* 
demeooiour.  The  chancellor  and  privy  seal  to  pass  no  grants  ot 
other  matter,  contrary  to  law.  Any  pei^soM  about  the  court  stirring 
up  the  king  or  queen's  minds  against  their  subjects,  and  duly  con- 
vided  thereof  to  lose  their  ofiices^.and  be  fined.  The  kingly  ordi- 
nary revemie  was  wholly  appropriated  to  his  household  and  the 
payment  of  his  debts ;  no  grant  of  wardship  or  otiier  profit  to  be 
made  thereout,  nor  any  forfeittuse  to  be  pardoned.  Thejhing,  "  con- 
sidering the  wise  govcHmment  of  other  christian  princes,  and  con^ 
forming  himself  titiereto,!'  was.  to  assign  tw^  days  in  the  week  foa 
petitions^  '^  it  being  aa  honourable  and  necessiary  thing,  that  his 
Keges  who  desire  to  petition  him  should  be  heard /^  No  judicial 
officer,  nor  aoy  in  the  revenue  or  household  to  enjoy  bis  place  fbc 


♦  RoL  Pail.  V.  iiu  p.^^Q.  568.  573..  t  ^^  H.  IV.  p.  624* 

tp.547. 
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GHAP.  Mfe  or  tehn  of  years.     No  petition  to  be  pr^feiited  to  liie  king  by 

K^iit  *^y  ^^  ^^^  hotisehold^  at  times  wben  the  c6uncil  were  ncl^t  ^tttn^. 

^■-^v-^  The  council  to  deterniine  nothing  cognizable  at  common  law,  tmlesft 

coNsi\   for  a  reasonable  cause  and  iritlji  consent  of  the  judges.    The  statates 

regulating  purveyance  were  affinned ;  abuses  of  various  kinds  iin  the 

couurcil  and  in  courts  of  jnstice  enUmei^ated  ati^  forbidden;  elec^ 

tions  of  knights  for  counties  put  under  regulation.    The  council 

and  officers  of  state  wereisrwrorn  to  observe  the  common  law^  and 

all  ^tatijtes,  those  especially  ju&t  enacted.* 

It  nnist  strike  every  reader,  that  these  provisions  wei{e  of  them^ 
selves  a  nfoble  fabric  of  constitutional  liberty,  and  bebrdly  perhaps 
inferior  to  the  petition  of  right  under  Charles  L  We  (ialnnot  account 
for  the  submission  of  Henry  to  conditions  far  more  derogatpi-y  thai) 
eVer  were  imposed  on  Richard,  because  the  ieoret  politics  of  his 
reign  arevery  imperfectly  understood*  Towards  its  -dose  he  mani^ 
festied  more  vigour.  The  speaker.  Sir  TlK>mas  Chaucer,  having 
made 'die  osual  petition  for  liberty  of' ftpe^di,  the  king  ^answered  that 
he  might  speak  as  others  had  done' in  the  time  of  his  (Henry *s) 
ancestors,  and  his  otrn,  but  not  otherwiise;  for  he  would  by  no 
means  have  any  innovation,  but  be  as  touch  at  his  liberty  as  any  of 
hife^  ancestors  bad*ever  been*  gome  time  aftfer  .he  sent  a  message  to 
the  commons,  complaining  of  a  law  passed  at  the.  last  parliament, 
in^idiiging  bis  liberty^  and  pferogativie,  which  he  requested  their  con^ 
sent  to  repeal*  To  this  the  commons  agreed,  and  received  the  king's 
thanks,  whcf  dodiatred'  at  the  same  time  that  he  woi^  keep  lis  tnnch 
fteedom  and  prerogative  as  any  of  his  anoefetors.  It  does  not 
appear  whs*  was  the  particular  subject  of  complaint;  but' theve  hiad 
been  much  of  the  safine  ^emonstratirig  spirit  in  the  last  parUftment^ 
Aat  Jwas  manifested  on  preceding  oCcfttsions;  The  commons,  howr 
ever,  for  reasons  we  cannot  explain,  were  rather  dismayed,  Beftfre 
their  dis^oludoQ,  they  pe^on  the- king,  th^t,  wh^rgais  he  was  re- 
ported to  be  offended  at  some  of  his  subjects  in  this  and  the  prece- 

♦  Rot.  Pari.  8  H.  JV.  p.  585. 
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ding  paiiiame&t,  he  would  opeiily  declare,  that  he  held  them  all  for  CHAP. 

VIIL 
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loyal  subjects. .  Henry  granted  this,  "  of  his  spepial  grace  f  and 


thus  ,  c6nchided  his  reign  ^  more  triumphantly  with  respect  to  hi^ 
dcimestio  battles  than  he  had  gone  through  it*  ^a^mr!^ 

Poiwer  deenled.to  be  ill-gocien  is  naturally  preoariows;  and  the  Henry  v. 
instance  of  Henry  IV;  has  been  well  quoted  to  prove  that  pubhc  nty- 
liberty^  flouriishes  mth  a  bad  thle  in  the  sovereign.  None  of  our  . 
kings  seejn  to  have  :be6n  less  beloved;  and  indeed  he  had  little 
c}4iij)  t6  affectiod^  But  what  men  denied  to  the  reigning  king^  they 
poured  ip  full  measure  upon  the  heir  of  his  throne*  The  virtues  of 
the  Prince  of' Wales  are  almost  invidiously  eulogized  by  those  par- 
liaments who.  treat  harshly  his  father;^  and  these  records  ajSTord  a 
strong  presumption,  that  some  early  petulance  or  riot  has  been 
much  e&aggecated  by  the  vulgar  niinds  of  oiir  chroniclers.  One  can 
sca^Q^ly !  imdea^stand  at  least,  that  a  prince^  who  was,  three  years 
engaged  in. quelling  the  d^angerous  insurrection  of  Glendom^  and' 
who  in  the  latter  time  of  his  Other's  reign  presided  at  the  council, 
was  so  k)5t  in  a  cloud  of  low  debauchery  as  common  fame  repre- 
sents/.}:. Loved  he  certainly  was  throughout  his  life,  as  so  intrepid^ 
ai&bid»  and  generous  ^  temper  well  deserved ;  and  this  sentin^^ent 
was  hastened  to  admiration  by  successes  still  mone  rapid  an^ 
dazaling  than  those  oi  Edward  III.  During  his  reign,  there 
scarcely  appears  any  ve&tige  of  dissatisfaction  in  parhament;  a  cir^ 
cumsftaoce  vfery  honourable,  whether  we  ascribe  it  to  the  justice  of 
his^  administration,  or  to  the:  ^fectibii  of  ,his  people.  Perhaps  two 
excefltioBs,  though  they  are  rather  one  in  spirit,  might  be  made:  *the 
6ntj  Or  petition  to  the  duke  of  Gloeester,  then  holding  parliam^it;  as 
guaardian  of  England,  that  he  would  move  the  king  and'  queen  to 
rflturn,  as.  speedily  as  mi^t  please,  them,  in  relief  and  comfort  of  the 
oonimons.;^  the  second,  a  request, that  their  petitions  might  not  be 

*  13  H.  IV.  p.  648. 658.  borately  maintained  by  Mr.  Luders^  in  one 

t  Rot.  Pari.  vol.  iii.  pp.  549.  ^68."  574.  of  his  valuable  essays  upon  points  of  consti- 

6ll.  tutional  history. 

.  J  This  passage  was  written  before  I  was  |  8  H.  V,  vol.  iv.  p.  185. 

aware  that  the  same  opinion  had  been  ela- 


Kc  affairs. 
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CHAP.  3ent  to  the  king  beyond  sea,  but  altogether  determined  **  within  this; 
^^^  kingdom  of  England,  dming  this  parliament;"  and  that  this  ordi- 
w-v-«^  »ance  might  be  of  force  in  all  future  parUam.ents  to  be  held  in 
^conIt?  England.*  This  prayer,  to  which  the  guardian  decUned  to  accede, 
evidently  sprung  from  the  apprehensions  excited  in  their  minds  by 
the  treaty  of  Troyes,  that  England  might  become  a  province  of  the 
French  crown,  wihich  led  them  to  obtain  a  renewal  of  the  statute  of 
Edward  III.,  declaring  the  independence  of  this  kingdom.-f- 
Parliament  It  lias  bccu  sccu  already,  that  even  Edward  III.  consulted  his' 
^"aiipub-  parliament  upon  the  X3xpediency  of  negociations  for  peace;  though 
at  that  time  the  ^commons  had  not  acquired  boldness  enough  to 
tender  iheir  advice.  In  Richard  II.'s  reign  they  answered  to  a 
similar  proposition  with  a  litde  more  confidence,  that  the  dangers 
each  way  were  so  considerable  they  dared  not  decide,  though  an 
honourable  peace  would  be  the  greatest  comfort  they  could  have ; 
and  concluded  by  hoping  that  the  king  would  not  engage  to  do 
homage  for  Calais  or  the  conquered  country.^  The  parliament  of 
the  tenth  of  his  reign  was  expressly  summoned  in  order  to  advise 
concerning  the  king'^  intended  expedition  beyond  sea;  a  great 
council,  which  had  previously  been  assembled  at  Oxford,  having 
declared  their  incompetence  to  consent  to  this  measure  without  the 
advice  of  parliament.^  Yet  a  few  years  afterwards,  on  a  similar 
reference,  the  commons  rather  decHned  to  give  any  opinioH.||  They 
confirmed  the  league  of  Henry  V.  with  the  Emperor  JSigismund.f 
And  the  treaty  of  Troyes,  which  was  so  fundamentally  to  change 
the  situation  of  Henry  and  fhis  successors,  obtained^  as  it  evidently 
required,  the  sanction  of  both  houses  of  parUamenL**  These  pre- 
cedents conspiring  with  the  weakness  of  the  executive  government^ 
in  the  minority  of  Henry  VI.,  to  flmg  an  increase  of  influence  into 
the  scale  of  the  commons,  they  made  their  concurrence  necessary  to 

*p.  1£8.  II  17  R.  II.  p.  315. 

t  p.  ISO.  IT  4  H.  V.  vol,  iv.  p.  98. 

t  7  R.  II.  vol.  ill.  p- 1.70.  **  vol.  iv,  p.  135. 
I  p.  215. 
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all  important  business,  both  of  a  foreign  and   domestic  nature.  CHAP. 
Thus  commissioners  were  appointed  to  treat  of  the  deUverance  of    ^^^^' 

PART  ITT. 

tibe  king  of  Scots,  the  duchesses  of  Bedford  and  Glocester  were  v— v-%./ 
made  denizens,  and  mediators  were  appointed  to  reconcile  the  ^const!^ 
dukes  of  Glocester  and  Burgundy,  by  authority  of  the  three  estates 
assembled  in  parliament.*  Leave  was  given  to  the  dukes  of  Bed- 
ford and  Glocester,  and  others  in  the  king's  behalf,  to  treat  of  peace 
withi  France,  by  both  houses  of  parliament,  in  pursuance  of  an 
Article  in  the  treaty  of  Troy es,  that  no  treaty  should  be  set  on  foot 
with  the  dauphin  without  consent  of  the  three  estates  of  both 
realms.-f    This  article  was  afterwards  repealed.^ 

Some  complaints  are  made  by  the  commons,  even  during  the. first 
years  of  Henry's  minority,  that  the  king's  subjects  underwent 
arbitrary  imprisonment,  and  were  vexed  by  summonses  before  the 
Council,  and  by  the  newly  invented  writ  of  subpoena  out  of  chan^ 
cery.§  But  these  are  not  so  common  as  formerly ;  and  so  £ar  as  tl» 
rolls  lead  us  to  any  inference,  there  was  less  injustice  committed  by 
the  government  under  Henry  VI.  and  his  fatlier,  than  at  any  former 
period.  Wastefulness  indeed  might  justly  be  imputed  to  the  regency, 
who  had  scandalously  lavished  the  king's  revenue.||  This  ultimately 
led  to  an  act  for  resuming  all  grants  since  his  accession,  founded 
upon  a  pubHc  declaration  of  the  great  officers  of  the  crown,  that  his 
debts  amounted  to  ^72,000  and  the  annual  expense  of  the  house- 
hold to  ^24,000,  whSe  the  ordinary  revenue  was  not  more  tiian 
£5,000.^ 

^    6.  But  before   this  time  the  sky  had   begun  to  darken,  and  impeach. 
discontent  with  the  actual  administration  pervaded  every .  rank,  miniaten. 

*  Rot.  Pari.  voL  iv.  p.  211.  242.  277.  «ion  of  the  second.     In  this  the  commons 

t  p.  371.  could  not  affect  to  interfere  judicially;  but 

t  23  H.  VL  vol.  V.  |>.  1C2.    There  is  they  found  a  singular  way  of  meddling^  by 

rather  a  curious  instance,  in  3  H.  VI.  of  the  petitioning  the  king  to  confer  the  dukedom  of 

jealousy  with  which  the  commons  regarded  Norfolk  on  the  earl  marshal,  vol.  iv.  p.  273« 

imy  proceedings  in  parliament,  where  they  §  Bx)t.  Pari.  1  H.  VL  p.  189*  3  H.  VL 

were  not  concerned.    A  controversy  arose  p.  292.  8  H.  VI.  p.  343.- 

between  the  earls  Marshal  and  of  Warwick  ||  Rot.  Pari.  vol.  v.  18  H.  VI.  p.  17. 

respecting  their  precedence ;  founded  upon  ^  Rot.  Pari.  voL  v.  28  H.  VI.  p.  185. 
the  royal  blood  of  the  firsts  aiid  long  posses- 

VOL-   II-  R  K 
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CHAP.  The  causes  of  this  are  familiar;  the  unpopularity  of  the  king's 
PART  in  ™^"^^g^  ^th  Margaret  of  Anjou,  and  her  impoUtic  violence  in  the 
^^"v-^  conduct  of  affairs,  particularly  the  imputed  murder  of  the  people's- 
CONST,  favourite,  the  duke  of  Glocester.  This  provoked  an  attack  upon 
her  own  creature  the  duke  of  Suffolk.  Impeachment  had  lain  still, 
like  a  sword  in  the  scabbard,  since  the  accession  of  Henry  IV. ; 
when  the  commons,  though  not  preferring  formal  articles  of  accusa- 
tion, had  petitioned  the  king  that  Justice  Rickhill,  who  had  been 
employed  to  take  the  duke  of  Glocester's  confession  at  Calais,  and 
the  lords  appellants  of  Richard  II.'s  last  parliament,  should  be  put 
on  their  defence  before  the  lords.*  In  Suffolk's  case,  the  commons 
seem  to  have  proceeded  by  bill  of  attainder,  or  at  least  to  have 
designed  the  judgement  against  that  minister  to  be  the  act  of  the 
whole  legislature.  For  they  delivered  a  bill  containing  articles 
against  him  to  the  lords,  with  a  request  that  they  would  pray  the 
king's  majesty  to  enact  that  bill  in  parliament,  and  that  the  said 
duke  might  be  proceeded  against  upon  the  said  articles  in  parha- 
ment  according  to  the  law  and  custonj  of  England.  These  articles 
contained  charges  of  high  treason ;  chiefly  relating  to  his  conduct 
in  France,  which,  whether  treasonable  or  not,  seems  to  have  been 
grossly  against  the  honour  and  advantage  of  the  crown.  At  a 
later  day,  the  commons  presented  many  other  articles  of  mis- 
demeanour. To  the  former  he  made  a  defence,  in  presence  of  the 
king  as  well  as  the  lords  both  spiritual  and  temporal ;  and  indeed 
the  articles  of  impeachment  were  directly  addressed  to  the  king, 
which  gave  him  a  reasonable  pretext  to  interfere  in.  the  judgement. 
But,  from  apprehension,  as  it  is  said,  that  Suffolk  could  not  escape 
conviction  upon  at  least  some  part  of  these  charges,  Henry  anti- 
cipated with  no  slight  irregularity  the  course  of  legal  trial;  and 
summoning  the  peers  into  a  private  chamber,  informed  the  duke  of 
Suffolk,  by  mouth  of  his  chancellor,  that,  inasmuch  as  he  had  not 
put  himself  upon  his  peerage,  but  submitted  wholly  to  the  royal 

*  Rot.  Pari.  vol.  iii.  p.  430.  449. 
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pletumre,  the  Jcing^  acquitting  hhn  of  the  first  drticleis  ccmtainifag  CHAP. 

PART  m. 


matter  of  treason^  by  his  own  advice,  and  not  that  of  the  lords,  nor 


by  W3yr  :of  judgement,  uot  being  in  a  place  where  judgeinent  could 
be  delivered,  banished  him  for  five  years  from  his  dominiofw.  The  ^otnJt" 
lQrd$  llien  present  besought  the  king  to  let  their  protest  appear  oii 
recprd,,that  neither  they  nor  their  posterity  might  lose  their  rights  of 
peerage  by  this  precedent.  It  was  justly  considered  as  an  arbitrary 
stretch  of  prerogative,  in.  order  to  defeat  the  privileges  of  parliament, 
and  flcreen  a  favourite  minister  irom  puiiishment.  But  the  course 
of  proceeding  by  bill  of  attainder,  instead  of  regular  impeachment^ 
was  not  judiciously  chosen  by  the  conunons.* 

7.  Privilege  of  parliament,  an  extensive  and  singular  brandi  of  Prifii«ge  of 
QUr  constitutional  law,  begins  to  attract  attention  under  the  Laneas-  p"'***~^* 
trian  princes*  .  It  is  true  indeed^  that  we  can  trace  long  before  by 
record^  and  may  infer  with  probability  as  to  times  whose  records 
have  not  survived,  one  eonsidemble  immunity,  a  fireedom  from 
arreat  for  persons  transacting  the  king's  business  in  his  national 
CQuneil^'t  Several  authorities  may  be  found  in  Mr.  HatselFs  prece^ 
dents;  of  ^hich  one,  in  the  9th  of  Edward  11^  is  concluiive.:{:  But 
in  those  rude  times,,  members  of  pariiament  were  not  always  re-^ 
^pected  by  the  officers  executing  legal  process^  and  still  less  by  the 
violators  of  law.  After  several  remonstrances,  which  the  crown  bad 
evaded,!  the  commons  obtained  the  statute  11  H.  VI.  c.  11.  for  the 
puniabtnent  of  such  as  assault  any  on  their  way  to  the  pariiament, 
giving  double  damages  to  the  party  *|j  They  had  more  difficvdty  in 
estabUshing,  uotwithstandiug  the  old  precedents  in  their  favour,  in 
immunity  from  all  criwinal  process,  eiu^ept  in  charges  of  treason, 

/  ♦  28H*  VI.  vol.  V.  p.  T7fi.           •    '  fcim  pay  a  fine.     Wilkkia,  Leges  Anglo^- 

t  If  thi^  were  to  rest  upoa  aDtiquity  of  Saxoiu  p.  2. , 

precedent,  on^   mig^t  be    produced,    that  j;  Matsell/  vol.  L  p.  1^. 

M^ould  cballeiige  all  coaipetitioii.     In  the.  ^  Rat  Pari.  6  H. IV,  p. 541. 

laws  of  Ethelbert,  the  tirst  christian  king  of  ||  The  clergy  had  got  a  little  precedency 

Kent,  at  the  end  of  the  -sixth  century,  we  mthis.     An  act  passed  8  H.  VI.  c.  I.  gi^nt- 

find  this  provision :  if  the  king  call  his  peo-  ing  privilege  from  arrest  for  themselves  and 

pie  to  him,  (i.  e.  in  the  wittenageroot,)  and  servants  on  their  waj  to  convocation, 
any  one  does  aa  injui^  to  one  of  them,  let 

R  R  2 
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CHAP,  felony,  and  breach  of  the  peace,  which  is  their  present  measure  of 
pJrtiii  PJ^'i^^g^-     Th^  truth  was,  that  with  a  right  pretty  clearly  recog- 
"•^"v-^  nized,  as  is  admitted  by  the  judges  in  Thorp's  case,  the  house  of 
CONST,    commons  had  no  regular  compulsory  process  at  their  command. 
In  the  cases  of  Lark,  servant  of  a  member,  in  the  8th  of  Henry  VI.,*^ 
and  of  Gierke,  himself  a  burgess,  in  the  39th  of  the  same  king,-!*  it 
was  thought  necessary  to  effect  their  release  from  a  civil  execution 
by  special  acts  of  parliament.     The   commons,  in  the  former  in- 
stance, endeavoured  to  make  the  law  general,  that  no  members  nor 
their  servants  might  be  taken,  except  for  treason,  felony,  and  breach 
of  peace;    but  the  king  put  a   negative  upon  this  part  of  their 
petition- 

The  most  celebrated,  however,  of  these  early  cases  of  privilege  is 
that  of  Thomas  Thorp,  speaker  of  the  commons  in  31  H.  VI.  This 
person,  who  was  moreover  a  baron  of  the  exchequer,  had  been 
imprisoned  on  an  execution  at  suit  of  the  duke  of  York.  The  com- 
mons sent  some  of  their  members  to  complain  of  a  violation  of 
privilege  to  the  king  and  lords  in  parliament,  and  to  demand 
Thorp's  release.  It  was  alledged  by  the  duke  of  York's  council, 
that  the  trespass  done  by  Thorp  was  since  the  beginning  of  the  par- 
liament, and  the  judgement  thereon  given  in  time  of  vacation,  and 
not  during  the  sitting.  The  lords  referred  the  question  to  the 
judges,  who  said,  after  deliberation,  that  "  they  ought  not  to 
answer  to  that  question,  for  it  hath  not  be  used  aforetyme,  that  the 
justices  should  in  any  wise  determine  the  privilege  of  this  high  court 
of  parliament ;  for  it  is  so  high  and  so  mighty  in  his  nature,  that  it 
may  make  law,  and  that  that  is  law  it  may  make  no  law ;  and  the 
determination  and  knowledge  of  that  privilege  belongeth  to  the  lords 
of  the  parliament,  and  not  to  the  justices/'  They  went  on,  however, 
after  observing  that  a  general  writ  of  supersedeas  of  all  processes 
upon  ground  of  privilege  had  not  been  known,  to  say,  that,  "  if  any 
person  that  is  a  member  of  this  high  court  of  parliament  be  arrested 

*  Rot.  Pari.  vol.  it.  p.  357.  t  voK  y.  p.  S74. 
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in  such  cases  as  be  not  for  treason  or  felony,  or  surety  of  the  peace,  CHAP. 

yiii. 
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or  for  a  condemnation  had  before  the  parUament,  it  is  used  that  all 


«uch  persons  should  be  released  of  such  arrests  and  make  an  at- 
torney, so  that  they  may  have  their  freedom  and  liberty,  freely  to   const. 
int^d  upon  the  parliament.'" 

Notwithstanding  this  answer  of  the  judges,  it  was  concluded  by 
the  lords,  that  Thorp  should  remain  in  prison,  without  regarding  the 
alledged  privilege;  and  the  commons  were  directed  in  the  king's 
name  to  proceed  "  with  all  goodly  haste  and  speed''  to  the  election 
of  a  new  sp^iker.  It  is  curious,  to  observe,  that  the  commons,  for- 
getting their  grievances,  or  content  to  drop  them,  made  such  haste 
and  speed  according  to  this  command,  that  they  presented  a  new 
speaker  for  approbation  the  next  day.* 

This  case,  as  has  been  strongly  said,,  was  begotten  by  the  iniquity 
of  the  times.  .  The  state  was  verging  fast  towards  civil  war;  and 
Thorp,  who  afterwards  distinguished  himself  for  the  Lancastrian 
cause,  was  an  inveterate  enemy  of  the  duke  of  York.  That  prince 
seems  to  have  been  swayed  a  Uttle  from  his  usual  temper,  in  procur- 
ing so  unwarrantable  a  determination.  In  the  reign  of  Edward  IV., 
the  commons  claimed  privilege  against  any  civil  suit  during  the  tim^ 
of  their  session.;  but  they  had  recourse,  as  before^  to  a  particular 
act  of  parUament  to  obtain  a  writ  of  supersedeas  in  favour  of  one  At- 
wdl,  a  member,  who  had  been  sued.  The  present  law  of  privik^ 
seems  not  to  have  been  luUy  established,  or  at  least  effectually  main- 
tained, before  the  reign  of  Henry  Ylll.-f- 

No  privilege  of  the  conunons  can  be  so  fundamental  as  hberty  of 
speech.  This  is  claimed  at  the  opening  of  every  parUament  by  their 
speaker,  and  could  never  be  infringed  without  shaking  the  ramparts 
of  the  constitution.  Richard  II.'s  attack  upon  Haxey  has  be^i 
already  mentioned  a&  a  flagrant  evidenee  of  his  despotic  intentions. 
No  other  case  occurs  until  the  33d  year  of  Henry  VI.,  when  Tho- 

*  Rot.  Pari.  vol.  v.  p.  239*  Hat«eU*8  have  recourse  to  Hatsell's  Precedents^  vol. 
Precedents,  p.  QQ.  L  chap.  i. 

f  Upon  thb  subject^  the  reader  should 
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CHAP,  mas  Young,  member  for  Bristol,  complained  to  the  commons,  that, 
«.«r.,  rrr  "  ^r  fflattcrs  by  him  shewed  in  the  house  accustomed  for  the  com- 

PART  III.  -^ 

^"^^v-^  mons  in  the  said  parliaments,  he  was  therefore  taken,  an'ested,  and 

ENGLISH       •  .  . 

CONST,  rigorously  in  open  wise  led  to  the  Tower  of  London,  and  there  grie- 
vously in  great  duress  long  time  imprisoned  against  the  said  freer 
dom  and  liberty,"'  with  much  more  to  the  Hke  effect.  The  commons 
transmitted  this  petition  to  the  lords,  and  the  king  ^^  willed,  that  the 
lords  of  his  council  do  and  provide  for  the  said  suppliant,  as  in  their 
discretions  shall  be  thought  convenient  and  reasonable/'  This  im- 
prisonment of  Young,  however,  had  happened  six  years  before,  in 
consequence  of  a  motion  made  by  him,  that  the  king  then  having 
no  issue,  the  duke  of  York  might  be  declared  heir  apparent  of  the 
crown.  In  the  present  session,  when  the  duke  was  protector,  he 
thought  it  well-timed  to  prefer  his  claim  to  remuneration.* 

There  is  a  remarkable  precedent  in  the  9th  of  Henry  IV,,  and 
perhaps  the  earliest  authority  for  two  eminent  maxims  of  parlia- 
mentary law  ;  that  the  commons  possess  an  exclusive  right  of  origin- 
ating money-bills,  and  that  the  king  ought  not  to  take  notice  of 
matters  pending  in  parliament.  A  quarrel  broke  out  between  the 
two  houses  upon  this  ground ;  and  as  we  have  not  before  seen  the 
commons  venture  to  clash  openly  with  their  superiors,  the  circum- 
stance is  for  this  additional  reason  worthy  of  attention.  As  it  has 
been  little  noticed,  I  shall  translate  the  whole  record. 

"  Friday  the  second  day  of  December,  which  was  the  last  day  of 
the  parliament,  the  commons  came  before  the  king  and  the  lords  in 
parliament,  and  there  by  command  of  the  king,  a  schedule  of  in- 
demnity touching  a  certain  altercation  moved  between  the  lords  and 
commons  was  read  ;  and  on  this  it  was  commanded  by  our  said  lord 
the  king,  that  the  said  schedule  should  be  entered  of  record  in  the 
roll  of  parliament ;  of  which  schedule  the  tenor  is  as  follows  :  be  it 
remembered,  that  on  Monday  the  21st  day  of  November,  the  king 

*  Rot,  Pari.  vol.  V.  p.  337.  W.Wyrcester,  Strickland  in  1571,  as  the  earliest  instance 
p.  475.  Mr.  Hatsell  seems  to  have  over-  of  the  crown's  interference  with  freedom  i)f 
looked  this  case^  for  he  mentions  that  of     speech  in  parliament,  vol.  i.  p.  85.  .  ' 


DUJUNG  THE  MIDDLE  AGES.  5U 

our  sovereign  lord  being  in  the  council-chamber  in  the  abbey  of  CHAP. 

VIIL 

PARxra. 


Glocester,*  the  lords  spiritual  and  temporal  for  this  present  parlia-    ^'^^' 


ment  assembled,  being  then  in  hie  presence,  a  debate  took  place 
among  them  about  the  state  of  the  kingdom,  and  its  defence  to  resist  ^^sr^ 
the  malice  of  the  enemies  who  on  every  side  prepare  to  molest  the 
said  kingdom  and  its  faithful  subjects,  and  how  no  man  can  resist 
this  malice,  unless,  for  the  safeguard  and  defence  of  his  said  king- 
dom, our  sovereign  lord  the  king  has  some  notable  aid  and  subsidy 
granted  to  him  in  his  present  parliament.  And  therefore  it  was  de- 
manded of  the  said  lords  by  way  of  question,  what  aid  would  be 
sufficient  and  requisite  in  these  circumstances  ?  To  which  question 
it  was  answered  by  the  said  lords  severally,  that  considering  the  ne- 
cessity of  the  king  on  one  side,  and  the  poverty  of  his  people  on  the 
other,  no  less  aid  could  be  sufficient,  than  one  tenth  and  a  half  from 
cities  and  towns,  and  one  fifteenth  and  a  half  from  all  other  lay  per- 
sons ;  and  besides,  to  grant  a  continuance  of  the  subsidy  on  wool, 
woolfells  and  leather,  and  of  three  shillings  on  the  ton  (of  wine),  and 
twelve  pence  on  the  pound  (of  other  merchandize),  from  Michael- 
mas next  ensuing  for  two  years  thenceforth*  Whereupon,  by  com4 
mand  of  our  said  lord  the  king,  a  message  was  sent  to  the  commons 
of  this  parliament,  to  cause  a  certain  number  of  their  body  to  come 
before  our  said  lord  the  king  and  the  lords,  in  order  to  hear  and  re-^ 
poit  to  their  companions  what  they  should  be  commanded  by  our 
said  lord  the  king.  And  upon  this  the  said  commons  sent  into  the 
presence  of  our  said  lord  the  king,  and  the  said  lords  twelve  of  their 
companions ;  to  whom,  by  command  of  our  said  lord  the  king,  the 
said  question  was  declared,  with  the  answer  by  the  said  lords  seve-^ 
rally  given  to  it.  Which  answer  it  was  the  pleasure  of  our  said  lord' 
the  king,  that  they  should  report  to  the  rest  of  their  fellows,  to  the 
end  that  they  might  take  the  shortest  course  to  comply  with  the  in-; 
tention  of  the  said  lords.  Which  report  being  thus  made  to  the  said 
commons,  they  were  greatly  disturbed  at  it,  saying  and  asserting  it 

*  This  parliament  sat  at  Gloc^ter. 
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CHAP,  to  be  much  to  the  prejudice  and  derogation  of  their  liberties-     And 
Vin.  ^   ^  ^ 

PART  III. 


after  that  our  said  lord  the  king  had  heard  this,  not  willing  that  any 


thing  should  be  done  at  present,  or  in  time  to  come,  that  might  any- 
coNST.  wise  turn  against  the  liberty  of  the  estate,  for  which  they  are  come 
to  parliament,  nor  against  the  liberties  of  the  said  lords,  wills  and 
grants,  and  declares,  by  the  advice  and  consent  of  the  «aid  lords,  as 
follows ;  to  wit,  that  it  shall  be  lawful  for  the  lords  to  debate  toge- 
ther in  this  present  parliament,  and  in  every  other  for  time  to  come, 
in  the  king's  absence,  concerning  the  condition  of  the  kingdom,  and 
the  remedies  necessary  for  it.  And  in  like  manner  it  shall  be  lawful 
for  the  commons,  on  their  part,  to  debate  together  concerning  the 
said  condition  and  remedies.  Provided  always,  that  neither  the 
lords  on  their  part,  nor  the  commons  on  theirs,  do  make  any  report 
to  our  said  lord  the  king  of  any  grant  granted  by  the  commons,  and 
agreed  to  by  the  lords,  nor  of  the  communications  of  the  said  grant, 
before  that  the  said  lords  and  commons  are  of  one  accord  and  agree- 
ment in  this  matter,  and  then  in  manner  and  form  accustomed,  that 
is  to  say,  by  the  mouth  of  the  speaker  of  the  said  commons  for  the 
time  being,  to  the  end  that  the  said  lords  and  commons  may  have 
what  they  desire  (avoir  puissent  leur  gree)  of  our  said  lord  the  king- 
Our  said  lord  the  king  wilhng  moreover,  by  the  consent  of  the  said 
lords,  that  the  communication  had  in  this  present  parliament  as  above 
be  not  drawn  into  precedent  in  time  to  come,  nor  be  turned  to  the 
prejudice  or  derogation  of  the  hberty  of  the  estate,  for  which  the 
said  conmaons  are  now  come,  neither  in  this  present  parliament,  nor 
in  any  other  time  to  come.  But  wills,  that  himself,  and  all  the  other 
estates,  should  be  as  free  as  they  were  before.  Also,  tlie  said  last  day 
of  parliament,  the  said  speaker  prayed  our  said  lord  the  king  on  the 
part  of  the  said  commons,  that  he  would  grant  the  said  commons, 
that  they  should  depart  in  as  great  liberty  as  other  commons  had 
done  before.  To  which  the  king  answered,  that  this  pleased  him 
well,  and  that  at  all  times  it  had  been  his  desire.""* 

^  Rot.  Pari.  V.  iii.  p.  6lU 
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Every  aftentiTe  reader  will  discover  this  remarkable  passage  to  CHAP, 
illostrate  several  points  of  coDstitutioDal  law.     For  hence  it  may  be  p^^ik 
p^'ceived':  first,  that  the  king  was  u^ed  in  those  times  to  be  present  ^-*v-^ 
it  debates  of  the  lords,  personally  advising  with  them  upon  the  pub-  ^cons^ 
lie  business ;  which  also  appears  by  many  other  passages  on  record ; 
and  this  practice,  I  conceive,  is  not  abolished  by  the  king's  present 
declaration,  save  as  to  grants  of  money,  which  ought  to  be  of  the 
freewill  of  parliament,  and  without  that  fear  or  influence,  which  tl^ 
presence  of  so  high  a  person  might  create:  secondly,  that  it  was 
already  the  established  law  of  parliament,  that  the  lords  should  con- 
sent to  the  commons'  grant,  and  not  the  commons  to  the  lords ;  since 
it  is  the  inversion  of  this  order  whereof  the  conmions  complain,  and 
and  it  is  said  expressly  that  grants  are  made  by  the  commons,  and 
agreed  by  the  lords :  thirdly,  that  the  lower  house  of  parliament  iis 
not,  in  proper  language,  an.  estate  of  the  realm,  but  rather  the  image 
and  represeutativie  of  tl^  commons  of  England ;  who,  being  the 
third  estate,  with  the  nobility  and  clergy,  make  up  and  constitute 
tlie  people  of  this  kingdom  and  liege  subjects  of  the  crown.* 

*  A  notion  is  entertained  by  many  peo-  finned  per  tres  status  regni  AnglisB  riti  et 

ple^  and  not  Mrithout  the  audiority  of  some  debits  convocatos,  videlicet  per  pi^latos  et 

very  respectable  names^  that  the  king  is  one  et  clerum,  nobiles  et  communitates  ejusdem 

of  the  three  estates  of  the  realm,  the  lords  regui.  Rymer,  t.  xii.  p.  508. 

spiritual  and  temporal  forming  together  the  I  will  not,  however,  suppress  one  pas* 

second,  as  the  commons  in  parliament  do  sage,  and  the  only  instance  that  has  occurred 

the  third.     This  is  contradicted  by  the  ge-  in  my  reading, -where  the  king  does  afipear 

neral  tenor  of  our  ancient  records  and  law-  to  have  been  reckoned  amon^j  die  three  es- 

books ;  and  indeed  the  analogy  of  other  so-  tates.     The   commons   say,  m  the  2d  of 

yemments  ought  to  have  the  greatest.weight,  Henry  IV^  that  the  states  of  the  realm  may 

even  if  more  reason   for  doubt  appeared  be  compared  to  a  trinity,  that  is,  the  king^ 

upon  the  fiice  of  our  own  authorities.     But  the  lords  spiritual  and  temporal  and  the 

the  instances  where  the  three  estates  are  de«  commons.  Rot.  Pari. .  vol.  iii.  p«  459*     In 

clared  or  implied  to  be  the  nobility,  clergy  this  expression,  however,  the  sense  sbews^ 

and  commons,  or  at  least  their  representa-  that   by   estates  of  the  realm,  they  m^ant 

tives  in  parliament,  are  too  numerous  for  members,  or  necessary  parts  of  the  parlia« 

insertion.  This  land  staudeth,  says  the  Chan-  ment. 

ceUor  StiUiogton,  m  7th  Edward  IV.  by  three  Whitelocke,  on  the  Parliamentary  Writ, 

states,  and  above  that  one  principal,  that  vol.  ii.  p.  43.   argues   at  kngdb^  that  the 

is   to  wit,  lords  spiritual,  lords  temporal,  three  estates  are  king,  lords  and  conunons, 

and  commons,  and  over  that,  state  royal,  as  wbicb  seems  to  have  beeaa  current  doctrine 

our  sovereign  lord  the  king.  Rot.  Pari.  vol.  among  the  popnlar-^wyers  of  the  seventeenth 

v.  p.  622.    Thus  too  it  is  declared  that  the  century.  .  His  reasoning  is  chiefly  grounded 

Ueaty  of  Staples  in .  1492  -was  to  be  con-  on  the  baromal  tenure  of  bishopSp.  the  v^^li- 

VOL.  II.  S  » 
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CHAP.      At  the  next  meeting  of  parliament,  in  allusion  probably  to  this 
^^^'-    disagreement  between  the  houses,  the  king  told  them,  that  the  states 

1*ART  III'  '  o  ' 

v--v-^  of  parliament  were  come  together  for  the  common  profit  of  the  king 
*const!^  and  kingdom,  and  for  unanimity's  sake  and  general  consent;  and 
therefore  he  was  sure  the  commons  would  not  attempt  nor  say  any- 
thing, but  what  should  be  fitting  and  conducive  to  imanimity ;  com* 
manding  them  to  meet  together,  and  communicate  for  the  public 
service.* 

It  was  not  only  in  money  bills  that  the  originating  pawer  was 
supposed  to  reside  in  the  commons.  The  course  of  proceedings  in 
parliament,  as  has  been  seen,  from  the  commencement  at  least  of 
Edward  III/s  reign,  was  that  the  commons  presented  petitions, 
which  the  lords  by  themselves,  or  with  the  assistance  of  the  council, 
having  duly  considered,  the  sanction  of  the  king  was  notified  or 
withheld-  This  was  so  much  according  to  usage,  that,  on  one  occa- 
sion, when  the  commons  requested  the  advice  of  the  other  house  on 
a  matter  before  them,  it  was  answered,  that  the  ancient  custom  and 
iorm  of  parliament  had  ever  been  for  the  commons  to  report  their 
own  opinion  to  the  king  and  lords,  and  not  the  contrary ;  and  the 
king  would  have  the  ancient  and  laudable  usages  of  parliament 
maintained.-f-     It  is  singular  that  in  the  terror  of  innovation,  the 


dity  of  acts  passed  against  their  consent,  and  whole  body  of  the  clergy  are  properly  speak- 
other  arguments  of  the  same  kind ;  which  ing  one  of  the  estates,  dhd  are  described  as 
might  go  to  prove  that  there  are  only  at  such  in  the  older  authorities,  21  llic.  II. 
present  two  estates,  but  can  never  turn  the  Rot.  Pari.  v.  iii.  p.  348.  though  latterly  the 
king  into  one.  lords  sphitual  in  parliament  acquired,  with 
The  source  of  this  error  is  an  inattention  less  correctness,  that  appellation.  Hody  on 
to  the  primary  sense  of  the  word  estate  Convocations,  p.  426.  ^Fhe  bishops,  in- 
( status),  which  means  an  order  or  condition  deed,  may  be  said,  constructively,  to  repre* 
into  which  men-  are  classed  by  the  institu-  sent  the  whole  of  the  clergy,  with  whose 
tions  of  society.  It  is  only  in  a  secondary  grievances  they  are  supposed  to  be  best  ac- 
or  rather  an  elliptical  application,  that  it  can  quainted,  and  whose  rights  it  is  their  pecu- 
be  referred  to  their  representatives  in  parlia-  liar  duty  to  defend.  And  I  do  not  find  that 
ment  or  national  councils.  The  lords  tern-  the  inferior  clergy  had  any  other  representa* 
poral,  indeed,  of  England  are  identical  with  tion  m  the  cortes  of  Castile  and  Aragon, 
ttie  estate  of  the  nobility  ;  but  the  house  of  where  the  ecclesiastical  order  was  always 
commons  is  not,  strictly  speaking,  the  estate  counted  among  the  estates  of  the  realm, 
of  commonalty,  to  which  its  members  belong,  *  p.  623. 
tod  fix>m  which  they  are  deputed.    §o  \h€  f  Rot.  Pari.  6  R.  II.  p.  100. 


DURING*  THE  MIDDLE  AGES. 


316 


lords' did  not  discover  how  materiallj  this  usage  of  pariiament  took  CHAP- 
off  from  their  own  legislative  influence.    The  rule,  however,  was  not  ^   f; 

7  .  .      .  PARTIir. 

observed  in  succeeding  times;  bilk  originated  indiscriminately  in  '"•^^v-*^ 
dther  house ;  and  indeed  some  acts  of  Henry  V.^  which  do  not  ap-  ^con^" 
pear  to  be  grounded  on  any  petition,  may  be  suspected  from  the 
manner  of  their  insertion  in  the  rolls  of  parliament,  to  have  been 
proposed  on  the  king's  part  to  the  commons.*  But  there  is  one 
manifest  instance  in  the  18th  of  Henry  VI.,  where  the  king 
fequested  the  commons  to  give  their  authority  to  such  regulations^f* 
as  his  council  might  provide  for  redressing  the  abuse  of  purveyance ; 
to  which  they  assented. 

If  we  are  to  chuse  constitutional  precedents  from  seasons  of  tran^ 
quillity  rathez"  than  disturbance!,  which  surely  is  the  only  means  of 
preserving  justice  or  consistency^  but  little  intrinsic  authority  can  be 


♦  Stat «  H.  V.  c.  6, 7,  S,  9- 4  H.  VI.  c.  7- 
f  Rot.  Pari.  vol.  v.  p.  ?•  It  appears  by 
a  case  in  the  year-book  of  die  thirty-third  of 
Henry  VI.,  that,  where  the  lords  made  only 
some  minor  alterations  in  a  bill  3ent  up  to 
them  from  the  commons,  even  if  it  related 
to  a  grant  of  money,  the  custom  was  not  to 
remand  it  for  their  assent  to  the  amendment. 
Brooke's  Abridgement:  Parliament  4. '  The 

{passage  is  worm  extracting,  in  order  to  il- 
ustrate  the  course  of  proceeding  in  parlia- 
ment at  tfai^t  time»  Case  f^it  que  Sir  J.  P. 
fuit  attaint  de  certeyn  trespas  par  acte  de 
parliament,  dont  les  commons  furent  as- 
senttts,  que  sil  ne  vient  eins  per  tiel  jour  que 
il  forfeytera  tiel  summe,  et  les  seigneurs 
done  plus  longe  jour,  et  le  bil  nient  rebaile 
al  commons  arrere ;  et  per  Kirby,  clerk  d^s 
roles  del  parliament,  Fuse  del  parliament  est, 
que  si  k^l  vient  primes  a  les  commons,  et  ils 
passent  ceo,  il  est  use  d'endorser  ceo  en  tiel 
forme;  Soit  bayle  as  seigniors;  et  si  les 
•eigaiors  ne  le  roy  ne  alteront  le  bil,  donques 
est  use  a  liverer  ceo  al  clerke  del  parliament 

destre  enrol  saunz  endorser  ceo. Et  si 

les  sei^iors  volent  alter  un  bil  in  ceo  que 
poet  estoyer  ore  le  bil,  ils  poyent  saiinz  re- 
mandre  ceo  al  commons,  come  si  les  com- 
mons graunte  poundage  pur  quatuor  ans,  et 
les  grantent  nisi  par  deux  ans,'  ceo  ite  serra 


rebayle  al  commons;  mis  si  les  common^ 
grauntent  nisi  pur  deux  ans,  et  les  seigneurs 
pur  quatre  ans,  la  ceo  serra  reliver  al  com-> 
mons,  et  en  cest  case  les  seigniors  doyent 
faire  un  sedule  de  lour  intent,  ou  d'endorser 
le  bil  en  ceste  forme,  Les  seigneurs  ceo  as- 
sentent  pur  durer  par  <|uatuor  ans ;  et  quant 
les  commons  ount  le  bil  arrere,  et  ne  volenf 
assentec  a  ceo,  ceo  ne  poet  estre  un  acte, 
mas  si  l^s  commons  volent  assenter,  doipques 
ils  indorse  leur  respons  ^r  le  mergent  de 
basse  deins  le  bil  en  tiel  forme,  Les  com- 
mons sont  assentans  al  sedul  des  seigniors, 
a  mesme  cesty  bil  annexe,  ^t  donques  8er» 
bayle  ad  clerke  d^l  parliament,  ut  supra.    Et; 
si  un  bil  soit  primes  liver  al  seigniors,  et  lo 
bil  passe  eux,  ils  ne  usont  de  fiiyre  ascun 
endorsement,  mes  de  mitter  le  bil  as  com- 
mons, et  donques  si  le  bil  passe  les  com- 
mons, il  est  use  destre  issint  endorce.  Lea 
commons  sont  assentauts,  et  ceo  prove  que 
il  ad  passe  les  seigniors  devant,  et  lour  asseni 
est  a  cest  passer  del  seigniors ;  ^t  ideo  cest 
acte  supra  nest  bon,  pur  ceo  que  ne  fuit 
rebaile  as  commons. 

A  singulaj:  assertion  is  n^ade  in  the  yearfi^ 
book  21  £.  IV.  p.  48.  (Maynard's  edit)  that' 
a  subsidy  granted  by  the  commons  without 
assent  of  jth^  peers  is  good  enough.  This 
cannot  surely  have  been  law  at  that  time. 

S2 
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CHAP-  given  to   the  following   declaration   of  parliamentary  law  in   the 
11th  of  Richard  II.     *^  In  this  parliament  (the  roll  says)  all  the 

PART  III.  *  ^  . 

^•^^v-w  lords  as  well  spiritual  and  temporal  there  present,  claimed  as  their 

WKi~*l  TQM 

CONST,  liberty  and  privilege,  that  the  great  matters  moved  in  this  parlia- 
ment, and  to  be  moved  in  other  parliaments  for  time  to  come, 
touching  the  peers  of. the  land,  should  be  treated,  adjudged,  and 
debated  according  to  the  course  of  parliament,  and  not  by  the  civil 
law,  nor  the  common  law  of  the  land,  used  in  other  lower  courts  of 
the  kingdom ;  which  claim  liberty  and  privilege,  the  king  graciously 
allowed  and  granted  them  in  full  parliament/'*  It  should  be  re- 
membered that  this  assertion  of  paramount  privilege  was  made  in 
very  irregular  times,  when  the  king  w?ls  at  the  mercy  of  the  duke  of 
Glocester  and  his  associates,  and  that  it  had  a  view  to  the  immediate 
object  of  justifying  their  violent  proceedings  against  the  opposite 
party,  and  taking  away  the  restraint  of  the  common  law.  It  stands 
as  a  dangerous  rock  to  be  avoided,  not  a  light-house  to  guide  us 
along  the  channel.  The  law  of  parliament  as  determined  by  regular 
•  custom  is  incorporated  into  our  constitution ;  but  not  so  as  to  war- 
rant an  indefinite,  uncontroulable  assumption  of  power  in  any  case, 
least  of  all  in  judicial  procedure,  where  the  form  and  the  essence  of 
justice  are  inseparable  from  each  other.  And,  in  fact,  this  claim  of 
tlie  lords,  whatever  gloss  Sir  E.  Coke  may  put  upon  it,  was  never 
intended  to  bear  any  relation  to  the  privileges  of  the  lower  house.  I 
should  not  perhaps  have  noticed  this  passage  so  strongly,  if  it  had 
not  been  made  the  basis  of  extravagant  assertic«is  as  to  the  privileges 
of  parliament  ;-f-  the  spirit  of  which  exaggerations  might  not  be  ill 
adapted  to  the  times  wherein  Sir  E.  Coke  lived,  though  I  think  they 
produced  at  several  later  periods  no  slight  mischief,  some  conse- 
quences of  which  we  may  still  have  to  experience. 
Contested  The  waut  of  all  judicial  authority,  either  to  issue  process  or  to 
J^IwdTt^  examine  witnessess,  together  with  the  usual  shortness  of  sessions, 
deprived  the  house  of  commons  of  what  is  now  considered  one  of 

»  Rot.  Pari,  vol,  iii.  p.  244.  t  Coke*«  4th  Institute,  p.  L5. 
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Its  most  fundamental  privileges,  l^e  cognizance  of  disputed  elections.  CHAP. 
Upon  a  &lse  return  by  the  sheriff,  there  was  no  remedy  but  through  „.„i  ' 
the  kiiig  or  his  counciK     Six  instances  only^  I  believe,  occur  during  ^^^-v-^ 
the  reigns  of  the  Plantagenet  family,  wherein  the  misconduct  or  mis-  const. 
take  of  the  sheriff  is  recorded  to  have  called  for  a .  specific  animad* 
versioti,  though  it  was  frequently  the  ground  of  general  complaint, 
tod  even  of  some,  statutes.     The  first  is  in  the  12th  of  Edward  II., 
when  a  petition  was  presented  to  the  council  against  a  false  retiura 
for  the  county  of  Devon,  the  petitioner  having  been  duly  elected. 
It  was  referred  to  the  court  of  exchequer  to  summon  the  sheriff 
before  them.*   The  next  occurs  in  the  36th  of  E.  III.,  when  a  writ  wa» 
directed  to  the  sheriff  of  Lancashire,  after  the  dissolution  of  parlia- 
ment, to  inquire  at  the  county  court  into  the  validity  of  the  election ; 
and  upon  his  neglect,  a  second  writ  issued  to  the  justices  pf  tbfi 
peace  to  satisfy  themselves  about  this  in  the  best  manner  they  could, 
^id  report  the  truth  into  chancery.     This  inquiry  after  the  dissolu^ 
tion  was  on  account  of  the  wages  for  attendance,  to  w^ch .  the 
knights  unduly   returned  could  have  no  pretence.-f      We  find  a 
third  cai^e  in  the  7th  of  Richard  II.,  when  the  king  took  nptice  that    - 
l^omas  de  Camoys,  who  was  summoned  by  writ  to  the  house  of 
peers,  had  been  elected  knight  for  Surrey,  and  directed  the  sbei:iff 
to  return  another. J     In  the  same  year,  the  town  of  Sha^bury  pe- 
titioned the  king,  lords,  and  commons  against  a  false  retvirn  of  the 
sheriff  of  Dorset,  and  prayed  them  to  order  remedy.    Nothing  fuf- 
tber  appears  respecting  this  petition.^    This  is  the  first  instance  of 
the  commoiis  being  noticed  in  matters  of  election.    But  the  next 
case  is  more  notaterial :  in.the  5th  of  Henry  IV.,  the  commons  prayed 
the  king  and  lords  in  parliament,  that  because  the  writ  of  summpiia 
to  parliament  was  not  sufficiently  retumed  by  the  sheriff  of  Rutland^ 
this  matter  might  be  examined  in  parliament,  and  in  case  of  default 
found  therein,  an  exemplary  punishment  might  be  inflicted ;  where- 

^  '  *  Glanvil's  Reports  of  Elections,  edit.        t  Glanvil's  Reports,  ibid,  from  Prynne. 
1774.  Introduction,  p.  12.  |  Id.  ibid, 

t  4Pirymie,p.£6l. 
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CHAP,  irpon  the  lords  sent  for  the  sheriff,  and  Oneby,  the  knight  retumedy 
VIII. 

PART  III. 


^'*''    as  well  as  Thorp  who  had  been  duly  elected,  and  having  examined 


into  the  facts  of  the  case,  directed  the  return  to  be  amended,  by  the 
CONST,  insertion  of  Thorp's  name,  and  committed  the  sheriff  to  the  Fleet, 
till  he  should  pay  a  fine  at  the  king's  pleasure.*  The  last  passage 
that  I  can  produce  is  from  the  roll  of  18  H.  VI.,  where  "it  is  con- 
sidered by  the  king,  with  the  advice  and  assent  of  the  lords  spiritual 
and  temporal/'  that  whereas  no  knights  have  been  returned  for 
Cambridgesliire,  the  sheriff  shall  be  directed,  by  another  writ,  to  hold 
a  court,  and  to  proceed  to  an  election,  proclaiming  that  no  person 
shall  come  armed,  nor  any  tumultuous  proceeding  take  place; 
something  of  which  sort  appears  to  have  obstructed  the  execution  of 
the  first  writ.  It  is  to  be  noticed  that  the  commons  are  not  so  much 
as  nained  in  this  entry .-f-  But  several  provisions  were  made  by  sta- 
tute under  the  Lancastrian  kings,  when  seats  in  parliament  became 
much  more  an  object  of  competition  than  before,  to  check  the  par- 
tiality of  the  sheriffs  in  making  undue  returns.  One  act  (11  H.  IV. 
c.  1.)  gives  the  justices  of  assize  power  to  inquire  into  this  matter, 
and  inflicts  a  penalty  of  one  hundred  pounds  on  the  sheriff.  Another, 
(6  H.  VI.  €.  4.)  mitigates  the  rigour  of  the  former,  so  far  as  to  per- 
mit the  sherifl'or  the  knights  returned  by  him  to  traverse  the  inquests 
before  the  justices ;  that  is,  to  be  heard  in  their  own  defence,  which, 
it  seems,  had  not  been  permitted  to  them.  Another  (23  H.  VI.  c. 
14.)  gives  an  additional  penalty  upon  false  returns  to  the  party 
aggrieved.  These  statutes  conspire  with  many  other  testimonies  to 
manifest  the  rising  importance  of  the  house  of  commons,  and  the 
eagerness  with  which  gentlemen  of  landed  estate  (whatever  might 
be  the  case  in  petty  boroughs)  sought  for  a  share  in  the  national 
representation. 
In  whom  Whoever  may  have  been  the  original  voters  for  county  represen- 
Toimg^for^  tatives,  the  first  statute  that  regulates  their  election,  so  far  from 
^dcd.        limiting  the  pnvilege  to  tenants  in  capite,  appears  to  place  it  upon 

♦  Ibid,  and  Rot.  Pari,  t .  iii.  p.  530.  Rot,  Pari,  vol,  v.  p«  7.^ 
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a  very  large  and  democratical  fbundatioii.    For^  (as  I  rather  <ion-  CHAP* 

^  VIII. 
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ceivc,  though  not  without  much  hesitation,)  not  only  all  fi'eeholders. 


but  all  persons  whatever  present  at  the  county-court,  were  declared, 
or  rendered,  capable  of  voting  for  the  knight  of  their  shire.  Such  const. 
at  least  seems  to  be  the  inference  from  the  expressions  of  7  H»  IV. 
c  15.  *'  all  who  are  thera  present,  as  well  suitors  duly  summoned  for 
that  cause,  as  others."'*  And  this  is  confirmed  by  the  later  statute^ 
8  H.  VI.  c.  7.  which,  reciting  that  "  elections  of  knights  of  shires 
have  now  of  late'  been  made  by  very  great,  outrageous  and  excessive 
number  of  people  dwelling  within  the  same  counties,  of  the  which 
most  part  was  people  of  smaU  substance,  and  of  no  value,"'  confines 
the  elective  franchise  to  freeholders  of  land  or  tenement  to  the  value 
of  forty  shillings.  It  seems  hardly  probable,  that  freeholders  of  less 
that  forty  shillings  value,  equivalent  to  about  thirty  pounds  at  pre- 
sent, could  of  themselves  have  been  sufiSciently  numerous  to  justify 
the  expressions  of  this  preamble. 

The  representation  of  towns  in  parliament  was  founded  upon  two  Kectioni  of 
prmciples ;  of  consent  to  public  burthens,  and  of  advice  in  public 
measures,  especially  such  as  related  to  trade  and  shipping.     Upon 


•  S  Prynne'g  Kegister,   p.    187-      This  that  inundation  of  voters  without  propcrtj, 

hypothesis,  though  embraced  by  Prynne,  is,  which  rendered  the  subsequent  act  of  Henry 

J  confess,  much  opposed  to  general  opinion;  VI.  necessary.     That  of  Henry  IV^  had  it- 

and  a  very  respectable  living  writer  treats  self  been  occasioned  by  an  opposite  evil,  the 

such  an  interpretation  of  the  statute  7  H.  IV.  close  election  of  knights  by  a  few  persons  in 

as  chimerical.    The  words  cited,  in  the  text,  the  name  of  the  county. 
^  as  others'*  mean  only,  according  to  hin\|         Yet  the  consequence  of  the  statute  of 

suitors  not  duly  summoned.     Hey  wood  on  Henry  IV.  was  not  to4et  in  too  many  voters, 

Elections,  vol.  i.  p.  90*     But,  aa  I  presume,  or  to  render  electionf  tumultuous,  in  the 

the  summons  to  freeholders  was  by  general  lai^est  of  English    counties,    whatever    it 

proclamation ;  so  that  it  is  not  easy  to  per-  might  be  in  others.    Pryune  has  published 

ceive  what  diffctrence  there  could  be  between  some  singular  sheriff's  indenture*  for  the 

summoned  and  unsummoned  suitors.    And  county  of  York,^  all  during  the  interval  be* 

if.  the  words  are  supposed  to  glance  at  the  tween  die  act&  of  Henry  IV.  and  Henry  VI., 

private  summonses  to  a  few  ^ends,   by  which  are  sealed  by  a  few  persons  calling 

means  of  which  the  sheriffs  were  accustoQied  themselves,  the  atlomies  of  some  peers  and 

fo  procure  a  clandestine  election,  one  can  ladies^  who,  as  hr  as  appears,  had  solely 

hardly  imagine  that  such  persons  would  be  returned  the  knights  of  that  shire.   3  Prynne, 

3tyled  '^  duly  summoned.'^     It  ia  not  un-  p.  152.     What  degree  of  weight  these  ano- 

likely,  however,  that  these  large  expressions  malous  returns  ought  toi  possess,  I  leav«  to 

were  inadvertently  used,  and  £at  they  led  to  the  reader. 
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CHAP,  both  these  accounts  it  was  natural  for  the  kings  who  first  summoned 

PART  in. 


them  to   parliament,   little  foreseeing  that  such   half-emancipated 


burghers  would  ever  clip  the  loftiest  plumes  of  their  prerogative,  to 
coNSi.  make  these  assemblies  numerous,  and  summon  members  from  every 
town  of  consideration  in  the  kingdom.  Thus  the  writ  of  23  E.  !• 
directs  the  sheriflfs  to  cause  deputies  to  be  elected  to  a  general  coun- 
cil from  every  city,  borough,  and  trading  town.  And  although  the 
last  words  are  omitted  in  subsequent  writs,  yet  their  spirit  was  pre- 
served ;  many  towns  having  constantly  returned  members  to  parlia- 
ment, by  regular  summonses  from  the  sheriffs,  which  were  no  char- 
tered boroughs,  nor  had  apparently  any  other  claim  than  their  po- 
pulousness  or  commerce.  These  are  now  called  boroughs  by  pre- 
scription.* 

Besides  these  respectable  towns,  there  were  some  of  a  less  eminent 
figure,  which  had  writs  directed  to  them,  as  ancient  demesnes  of  the 
crown.  During  times  of  arbitrary  taxation,  the  crown  had  set  tal- 
lages alike  upon  its  chartered  boroughs  and  upon  its  tenants  in 
demesne.  When  parliamentary  consent  became  indispensable,  the 
free  tenants  in  ancient  demesne,  or  rather  such  of  them  as  inhabited 
some  particular  vills,  were  called  to  parliament  among  the  other 
representatives  of  the  commons.  They  are  usually  specified  dis- 
tinctly from  the  other  classes  of  representatives  in  grants  of  subsidies 
throughout  the  parliaments  of  the  two  first  Edwards,  till,  about  the 

*  Tlie  majority  of  prescriptive  boroughs  roughs   was   rather    a  real  privilege,    and 

have  prescriptive  corporations,  which  cany  founded  upon  tenure,  than  one  arising  out 

the  legal,  which*  is  not  always  the  moral,  of  their  share  in  public  contributions.  Ch.  J. 

presumption  of  an  original  charter.      But  Holt  in  Ashby  v.  White,  2  Ld.  Raynjond, 

'^  many  boroughs  and,  towns  in  England  have  951.     Hey  wood  on  Borough  Elections,  p. 

burgesses  by  prescription,  that  never  were  i  1 .     This    inquiry  is    very   obscure ;    and 

incorporate.'^     Ch.  J.  HobartinDungannon  perhaps  the  more  so,  because  the  learning 

Case,  Hobart's  Reports,  p.  15.     And  Mr.  directed  towards  it  has  more  frequently  been 

Luders  thinks,  I  know  not  how  justly,  that,  that  of  advocates,  than  of  unbiassed  anti- 

in  the  age  of  Edward  T.,  which  is  most  to  quaries.     If  this  be  kept  in  view,  the  lover 

our  immediate  purpose,  *'  there  were  not  of  constitutional  history  will  find  much  in- 

perhaps  thirty  corporations  in  the  kingdom."  formation  in  several  of  the  reported  cases  on 

Reports  of  Elections,  vol.  i.  p.  98.     But  I  controverted  elections ;  particularly  those  of 

must  allow  that,  in  the  opinion  of  many  Tewksbury  and  Liskeard  in  Peckwell's  Re* 

sound  lawyers,    the  representation  of  un-  ports,  vol.  i. 
diartered,   or  at  lea»t  unincorporated  bo* 
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beginning  of  the  third's  reign,  they  were  confounded  with  ordinary  CHAP, 
burgesses.*     This  is  the  foundation  of  that  particular  species  of    ^*'^* 
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elective  franchise  incident  to  what  we  denominate  burgage-tenure ;  ^^*v-^ 
which,  however,  is  not  confined  to  the  ancient  demesne  of  the  ^coNffrr 
crown.-f- 

The  proper  constituents  therefore  of  the  citizens  and  burgesses  in 
parliament  appear  to  ha¥e  been — 1.  All  chartered  boroughs,  whe- 
ther they  derived  their  privileges  from  the  crown,  or  from  a  mesne 
lord,  as  several  in  Cornwall  did  from  Richard  king  of  the  Romans ;% 
2.  All  towns  which  were  the  ancient  or  the  actual  demesne  of  the 
crown;  3.  All  considerable  places,  though  unincorporated,  which 
could  aflford  to  defray  the  expenses  of  their  representatives,  and 
had  a  notable  interest  in  the  public  welfare.  But  no  parliament 
ever  perfectly  corresponded  with  this  theory.  The  writ  was  ad-  powcrof 
dressed  in  general  terms  to  the  sheriff,  requiring  him  to  cause  two  to'oiiit" 
knights  to  be  elected  out  of  the  body  of  the  county,  two  citizens  "^^ 
from  every  city,  and  two  burgesses  from  every  borough;  It  rested 
altogether  upon  him  to  determine,  what  towns  should  exercise  this 
franchise ;  and  it  is  really  incredible,  with  all  the  carelessness  and 
Ignorance  of  those  times,  what  frauds  the  sheriffs  ventured  to  com-  • 
mit  in  executing  this  trust.  Though  parliaments  met  almost  every 
year,  and  there  could  be  no  mistake  in  so  notorious  a  fact,  it  was 
the  continual  practice  of  sheriffs  to  omit  boroughs  that  had  been  in 
the  recent  habit  of  electing  members,  and  to  return  upon  the  writ 
that  there  were  no  more  within  their  county.  Thus  in  the  12th  of 
Edward  III.  the  sheriff  of  Wiltshire,  after  returning  two  citizens  for 
Salisbury,  and  burgesses  for  two  boroughs,  concludes  with  these 
words :  "  There  are  no  other  cities,  or  boroughs  within  my  bailiwick." 
Yet  in  fact  eight  other  towns  had  sent  members  to  preceding  par- 
liaments. So  in  the  6th  of  Edward  II.,  the  sheriff  of  Bucks  de- 
clared that  he  had  no  borough  within  his  county  except  Wycomb ; 

*  Brady  on  Boroughs,  p.  75.  80.  and         f  Littleton,  s.  l62.  163. 
163.    Case  of  Tewksburj,  in  Peckwell's         J  Brady,  p.  97. 
Reports,  vol.  i.  p.  178. 

VOL.  II.  T  T 
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CHAP,  though  Wendover,  Agmondesham  and  Marlow  had  twice  made 
^'*''  returns  since  that  king's  accession-*  And  from  this  cause  alone  it 
has  happened,  that  many  towns  called  boroughs,  and  having  a 
charter  and  constitution  as  such,  have  never  returned  members  to 
parliament ;  some  of  which  are  now  among  the  most  considerable  ia 
England,  as  Leeds,  Birmingham,  and  Macclcsfield.*f- 

It  has  been  suggested  indeed  by  Brady,^  that  these  returns  may 
not  appear  so  false  and  Collusive,  if  we  suppose  the  sheriff  to  mean 
only  that  there  were  no  resident  burgesses  within  these  boroughs  fit 
to  be  returned,  or  that  the  expense  of  their  wages  would  be  too 
heavy  for  the  place  to  support.  And,  no  doubt,  the  latter  plea, 
whether  implied  or  not  in  the  return,  was  very  frequently  an  induce- 
ment to  the  sheriffs  to  spare  the  smaller  boroughs.  The  wages  of 
knights  were  four  shillings  a  day,  levied  on  all  freeholders,  or  at  least 
on  all  holding  by  knight-service,  within  the  county .§  Those  of  bur- 
gesses were  half  that  sum  ;||  but  even  this  pittance  was  raised  with 


*  Bwdy  PW  Boroughs,  p.  1 10.  3  Pryniie, 
p.  231.  The  latter  even  argues  that  this 
poiirer  of  omitting  ancient  boroughs  was 
legally  vested  in  the  sheriff  before  the  5th 
of  Richard  II.  But,  though  the  language 
of  that  act  implies  the  contrary  of  this  posi- 
tion, yet  it  is  more  than  probable,  that  most 
of  our  parliamentary  boroughs  by  prescrip- 
tion, especially  such  as  were  then  unincor- 
porated, are  indebted  for  their  privileges  to 
the  exercise  of  the  sheriff's  discretion ;  not 
founded  on  partiality,  which  would  rather 
have  led  him  to  omit  them,  but  on  the  broad 
principle  that  they  were  sufficiently  opulent 
and  important  to  send  representatives  to  par- 
liament. 

f  Willis,  Notitia  Pariiamentaria,  vol.  i. 
preface,  p.  35. 

^  It  is  a  perplexing  question,  whether 
freeholders  in  socage  were  liable  to  contri- 
bute towards  the  wages  of  knights ;  and  au- 
thorities miight  be  produced  on  both  sides. 
The  more  probable  supposition  is,  that  they 
were  not  exempted.  See  the  various  peti- 
tions relating  to  the  payment  of  wages  in 
Prynne's  fourth  Register.    This  is  not  un- 


connected with  the  question  as  to  their  right 
of  suffrage,  see  above,  p.  219.  Freeholders 
within  franchises  made  repeated  endeavours 
to  exempt  themselves  from  payment  of  wages. 
Thus  in  9  H.  VI.  it  was  settled  by  parlia- 
ment, that,  to  put  an  end  to  tlie  disputes  on 
this  subject  between  the  people  of  Cam- 
bridgeshire, and  those  of  the  isle  of  Ely,  the 
latter  should  pay  of^OO,  and  be  quit  in  future 
of  all  charges  on  that  account.  Rot.  Pari, 
vol.  iv.  p.  383.  By  this  means  the  inhabi- 
tants of  that  franchise  seem  to  have  pur- 
chased the  right  of  suffinge,  which  they  still 
enjoy,  though  not,  I  suppose,  suitors  to  the 
county-court.  In  most  other  franchises,  and 
in  many  cities  erected  into  distinct  counties, 
the  same  privilege  of  voting  for  knights  of 
the  shire  is  practically  exercised;  but  whe- 
ther this  has  not  proceeded  as  much  from  the 
tendency  of  returning  officers  and  of  parlia- 
ment to  favour  the  right  of  election  in  doubt- 
ful cases,  as  from  the  merits  of  their  preten- 
sions, may  be  a  question.  ^ 

II  The  wages  of  knights  and  burgesses 
were  first  reduced  to  this  certain  sum  by  the 
writs  De  levandis  expensis,  16 £.  II.  Prynne's 
fourth  Register,  p.  53.    These  were  issued 
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reluctance  and  diflSculty  from  mii^erabk  burghers,  little  solicitous  CHAR 
about  political  franchises.     Poverty,  indeed,  seems  to  have  been    ^'''' 
accepted  as  a  legal  excuse.     In  the  6th  of  E.  II.  the  sheriff  of  v-^J^'* 
Northumberland  returns  to  the  writ  of  summons,  that  aH  his  knights  ^coNSTf 
are  not  sufficient  to  protect  the  county ;  and  in  the  Ist  of  E.  III., 
that  they  were  too  much  ravaged  by  their  enemies  to  send  any  mem-* 
bers  to  parliament*    The  sheriffs  of  Lancashire,  after  several  returns 
that  they  had  no  boroughs  within  their  county,  though  Wigan, 
Liverpool,  and  Preston  were  such,  alLedged  at  length,  that  none 
ought  to  be  called  upon,  on  account  of  their  poverty.     This  return 
was  constantly  made,,  from  36  E.  III.  to  the  reign  of  Henry  Vl.f 

The  elective  franchise  was  deemed  by  the  boroughs  no  privilege  Reluctance 
or  blessmg,  but  rather,  dunng  the  chief  part  of  this  penod,  an  <os««d 
intolerable  grievance.  Where  they  could  not  persuade  the  sheriff  to 
omit  sending  his  writ  to  them,  they  set  it  at  defiance  by  making  no 
return.  And  this  seldom  failed  to  succeed,  so  that  after  one  or  two 
refusals  to  comply,  which  brought  no  punishment  upon  them,  they 
were  left  in  quiet  enjoyment  of  their  insignificance. 

The  town  of  Torrington  irt  Devonshire. went  farther,  and  obtained 
a  charter  of  exemption  from  sending  burg^ses,  grounded  upon  what 
the  charter  asserts  to  appear  on  the  rolls  of  chancery,  that  it  had 
never  been  represented  before  the  21st  of  E.  III.  This  is  absolutely 
false,  and  is  a  proof  how  little  we  can  rely  upon  the  veracity  of 
records,  Torrington  having  made  not  less  than  twenty-two  returns 

at  the  request  of  those  who  had  served,  VIII.'s  reign,  p.  49*.  Without  the  forina- 
after  the  dissolution  of  parliament,  and  m-  lity  of  this  wri^  a  very  few  instances  of 
eluded  a  certain  number  of  days,  according  towns  remunerating  their  burgesses  for  at- 
to  the  distance  of  the  county  whence  they  tendance  in  parliament  are  known  to  have 
came,  for  going  and  returning.  It  appears  occurred  in  later  times.  Andrew  Marvel  is 
by  these  that  thirty-five  or  forty  miles  were  commonly  said  to  have  been  the  last  who  re- 
reckoned  a  day's  journey;  which  may  cor-  ceived  this  honourable  salary.  A  modem 
rect  the  exaggerated  notions  of  bad  roads  book  asserts,  that  wages  were  naid  in  some 
and  tardy  locomotion,  that  are  sometimes  Cornish  boroughs  as  late  as  tne  eighteenth 
entertained.  See  Prynne's  fourth  part,  and  century.  Lysons's  Cornwall,  preftwe,  p. 
Willis's  Notitia  Parliamentaria,  passim.  xxxii;  but  the  passage  quoted  m  proof  of 
The  latest  entries  of  writs  for  expenses  in  this  is  not  precise  enough  to  3uppott  so  un- 
ifae  close  rolls  are  of  ^  H.  V. ;  but  they  may  likely  a  fact. 
be  'proved  to  have  issued  much  longer;  and  *  3  Prynne,  p.  165. 
Prynne  traces  them  to  the  end  of  Henry         f  4  Prynne,  p.  317* 
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CHAP,  before  that  time.    It  is  curious,  that  in  spite  of  this  charter,  the  town 
PART  III  ^^^^  members  to  the  two  ensuing  parhaments,  and  then  ceased  for 
"^^^^^^   ever.*     Richard  II.  gave  the  inhabitants  of  Colchester  a  dispensa- 
CONST,   tion  from  returning  burgesses  for  five  years,  in  consideration  of  the 
expenses  they  had  incurred  in  fortifying  the  town.-f-     But  this  im- 
munity, from  whatever  reason,  was  not  regarded,  Colchester  having 
continued  to  make  returns  as  before. 

The  partiality  of  sheriffs  in  leaving  out  boroughs,  which  were 
accustomed  in  old  time  to  come  to  the  parliament,  was  repressed,  as 
far  as  law  could  repress  it,  by  a  statute  of  Richard  II.,  which  imposed 
a  fine  on  them  for  such  neglect,  and  upon  any  member  of  parliament 
who  should  absent  himself  from  his  duty.|.  But  it  is,  I  think, 
highly  probable,  that  a  great  part  of  those  who  were  elected  from 
the  boroughs  did  not  trouble  themselves  with  attendance  in  parlia- 
ment. The  sheriff  even  found  it  necessary  to  take  sureties  for  their 
execution  of  so  burthensome  a  duty,  whose  names  it  was  usual, 
down  to  the  end  of  the  fifteenth  century,  to  indorse  upon  the  writ 
along  with  those  of  the  elected .§  This  expedient  is  not  likely  to  have 
been  very  successful ;  and  the  small  number,  comparatively  speaking, 
of  writs  for  expenses  of  members  for  boroughs,  which  have  been  pub- 
lished by  Prynne,  while  those  for  the  knights  of  shires  are  almost 
complete,  leads  to  a  strong  presumption  that  their  attendance  was  very 
defective.  This  statute  of  Richard  II.  produced  no  sensible  effect. 
Who  the  By  what  persons  the  election  of  burgesses  was  usually  made  is  a 
b^ughl"  question  of  great  obscurity,  which  is  still  occasionally  debated  before 
committees' of  parliament.  It  appears  to  have  been  the  common 
practice  for  a  very  few  of  the  principal  members  of  the  corporation 
to  make  the  election  in  the  county-court,  and  their  names,  as  actual 
electors,  are  generally  returned  upon  the  writ  by  the  sherifF.||  But 
we  cannot  surely  be  warranted  by  this  to  infer,  that  they  acted  in 
any  other  capacity  than  as  deputies  of  the  whole  body,  and  indeed 

*  4  Prynne,  p.  320.  times  an  elected  burgess  absolutely  refused 

f  3  Prynne,  p.  241.  to  go  to  parliament,  and  drove  his  consti- 

:!:  5  R.  II.  Stat.  ii.  c.  4.  tuents  to  a  fresh  choice.     3  Prynne,  p.  £77* 

^  Luders's  Reports,  vol.  i.  p.  15.  Some-         ||  3  Prynne,  p.  252. 


were. 
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it  is  frequently  expressed  that  they  chose  such  and  such  persons  by  CHAP, 

PART  IIL 


the  assent  of  the  community  ;*  by  which  word,  in  an  ancient  cor- 


porate borough,  it  seems  natural  to  understand  the  freemen  partici- 
pating  in  its  general  fr*anchises,  rather  than  the  ruling  body,  which,  const. 
in  many  instances  at  present,  and  always  perhaps  in  the  eailiest  age 
of  corporations,  derived  its  authority  by  delegation  from  the  rest. 
The  consent,  however,  of  the  inferior  freemen  we  may  easily  believe 
to  have  been  merely  nominal ;  and  from  being  nominal,  it  would  in 
many  places  come  by  degrees  not  to  be  required  at  all ;  the  corpo- 
ration, specially  so  denominated,  or  municipal  governnient,  ac- 
quiring by  length  of  usage  an  exclusive  privilege  in  election  of 
members  of  parliament,  as  they  did  in  the  local  administration. 
This,  at  least,  appears  to  me  a  more  probable  hypothesis,  than  that 
of  Dr.  Brady,  who  limits  the  original  right  of  election  in  all  corpo- 
rate boroughs  to  the  aldermen  or  other  capital  burgesses.-f- 

The  members  of  the  house  of  comipons,  from  this  occasional  Members  of 
disuse  of  ancient  boroughs,  as  well  as  from  the  creation  of  new  of  com. 
ones,  underwent  some  fluctuation  during  the  period  subject  to  our 
review.  Two  hundred  citizens  and  burgesses  sat  in  the  parlia- 
ment held  by  Edward  I.  in  his  twenty-third  year,  the  earhest 
epoch  of  acknowledged  representation.  But  in  the  reigns  of 
Edward  III.  and  his  three  successors,  about  ninety  places,  on  an 
average,  returned  members,  so  that  we  may  reckon  this  part  of  the 
commons  at  one  hundred  and  eighty  .J  These,  if  regular  in  their 
duties,  might  appear  an  over-balance  fojr  the  seventy-four  knights 
who  sat  with  them.  But  the  dignity  of  ancient  lineage,  territorial 
wealth,  and  military  character,  in  times  when  the  feudal  spirit  was 
hardly  extinct,  and  that  of  chivalry  at  its  height,  made  these 
burghers  vail  their  heads  to  the  landed  aristocracy.  It  is  pretty 
manifest,  that  the  knights,  though  doubtless  with  some  support  from 
the  representatives  of  towns,  sustained  the  chief  brunt  of  battle 

*  Id.  p.  U7.  de  assensu  totius  communi-         f  Brady  on  Boroughs,  p.  132,  &c. 
tatis  predictae  elegerunt  R.  W.  so  m  several         i  Willis,  Notitia  Parliamaiitaria,  vol.  iii. 
other  instances  quoted  in  the  ensuing  pages,     p.  96,  &c.    3  Prynne,  p.  £24,  Sec. 
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CHAP,  against  the  crown.  The  rule  and  intention  of  our  old  constitution 
was,  that  each  county,  city  or  borough  should  elect  deputies  out  of 
its   own  body,   resident  amons;  themselves,  and  consequently  ac- 

CONST,  quainted  with  their  necessities  and  grievances.*  It  would  be  very 
interesting  to  discover,  at  what  time,  and  by  what  degrees,  the 
practice  of  election  swerved  from  this  strictness.  But  I  have  not 
been  able  to  trace  many  steps  of  the  transition.  The  number  of 
practising  lawyers  who  sat  in  parliament,  of  which  there  are  several 
complaints,  seems  to  afford  an  inference  that  it  had  begun  in  the 
reign  of  Edward  III.  Besides  several  petitions  of  the  commons,  that 
none  but  knights  or  reputable  squires  should  be  returned  for  shires, 
an  ordinance  was  made  in  the  forty-sixth  of  his  reign  that  no  lawyer 
practising  in  the  king's  court,  nor  sheriff  during  his  shrievalty  be  re- 
turned knight  for  a  county ;  because  these  lawyers  put  forward 
many  petitions  in  the  Hame  of  the  commons,  which  only  concerned 
their  clients.-f-  This  probably  was  truly  alledged,  as  we  may  guess 
from  the  vast  number  of  proposals  for  changing  the  course  of  legal 
process,  which  fill  the  rolls  during  this  reign.  It  is  not  to  be 
doubted,  however,  that  many  practising  lawyers  were  men  of  landed 
estate  in  their  respective  counties. 

An  act  in  the  first  year  of  Henry  V.  directs  that  none  be  chosen 
knights,  citizens,  or  burgesses,  who  are  not  resident  within  the  place 
for  which  they  are  returned  on  the  day  of  the  date  of  the  writ.J. 
This  statute  apparently  indicates  a  point  of  time,  when  the  deviation 
from  the  line  of  law  was  frequent  enough  to  attract  notice,  and  yet 
not  so  established  as  to  pass  for  an  unavoidable  irregularity.  It 
proceeded  however  from  great  and  general  causes,  which  new  laws, 

*  In  4  Edw.  II.  the  sherifF  of  Rutland  bers  returned  from  shires,  who  were  not 

made  this  return :  Eligi  feci  in  pleno  comi-  knights,  and   but  twenty-seven   who   were 

tatu,  loco  duorum  militum,  eo  quod  milites  such.    The  former  had  at  this  time  only  two 

Hon   sunt   in    hoc  comitatu   commorantes,  shillings  or  three  shillings  a  day  for  their 

duos  homines  de  comitatu  Rutland,  de  dis-  wages,  while  the  real  knights  had  four  shil- 

cretioribus  et  ad  laboranduik  potentioribus,  lings.     4  Prynne,  p.  53,  74.     But  in  the 

8cc.    3  Prynne,  p.  170.    But  this  deficiency  next  reign,  their  wages  were  put  on  a  level, 
of  actual  knights  soon  became  very  common.         f  Rot.  Pari.  vol.  ii.  p.  310. 
In  19  E.  IL  there  were  twenty-eight  mem-         J  1  H.  V.  c.  1. 
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in  this  instance  very  fortunately,  are  utterly  incompetent  to  with-  CHAP^ 
stand.     There  cannot  be  a  more  apposite  proof  of  the  inefficacy  of  p^j^r 
human  institutions  to  struggle  against  the  steady  course  of  events,  ^-n-^ 

CTO  o  ^  ^  ^  ENGLISH 

tJian  this  unlucky  statute  of  Henry  V.,  which  is  ahnost  a  solitary  con^. 
instance  in  the  law  of  England,  wherein  the  principle  of  desuetude 
has  been  avowedly  set  up  against  an  unrepealed  enactment.  I  am 
not  aware,  at  least,  of  any  other,  which  not  only  the  house  of  com- 
mons, but  the  court  of  king's  bench  has  deemed  itself  at  liberty  to 
declare  unfit  to  be  observed.*  Even  at  the  time  when  it  was 
enacted,  this  law  had  probably  as  such  very  little  eflfect.  But  still 
the  plurality  of  elections  were  made,  according  to  ancient  usage  as 
wejl  as  statute,  out  of  the  constituent  body.  The  contrary  mstances 
were  exceptions  to  the  rule ;  but  exceptions  increasing  continually, 
till  they  subvicrtcd  the  rule  itself.  Prynne  has  remarked,  that  we 
chiefly  find  Cornish  sirnames  among  the  representatives  of  Corn- 
wall, and  those  of  northern  femilies  among  the  returns  from  the 
north.  Nor  do  the  members  for  shires  and  towns  seem  to  have  been 
much  interchanged ;  the  names  of  the  former  belonging  to  the  most 
an^^ient  families,  while  those  of  the  latter  have  a  more  plebeian  cast.-f 
In.  the  reign  of  Edward  IV.,  and  not  before,  a  very  few  of  the 
burgesses  bear  the  addition  of  esquire  in  the  returns ;  which  became 
universal  in  the  middle  of  the  succeeding  century  .J 

Even  county  elections  seem  in  general,  at  least  in  the  fourteenth  irrcgnioritj 
century,  to  have  been  ill  attended,  and  left  to  the  influence  of  a  few 

*  See  the  case  of  Publin  nniversityi  in  lection,  shews  &at  eager  canvass  was  some- 
the  first  volume  of  Peckwell's  Reports  of  times  made  by  country  gentlemen  in  Ed- 
contested  Elections.  Note  D.  p.  53.  The  ward  IV.'s  reign  to  represent  boroughs, 
statute  itself  was  repealed  by  14  G.  III.  c.  58.  This  letter  throws  light  at  the  same  time  on 

f  By  23  H.  VI.  c.  15.  none  but  gentle-  the  creation  or  revival  of  boroughs.     The 

men  bom,  generosi  a  nativitate,  are  capable  writer  tells  Sir  John  Paston :  "  If  ye  miss 

of  sitting  in  parliament  as  knights  of  counties ;  to  be  burgess  of  Maldon,  and  my  lord  cham- 

an  election  was  set  aside  39  H.  VI.  because  berlain  will,  ye  may  be  in  another  place ; 

the  person  returned  was  not  of  gentle  birth,  there  be  a  dozen  towns  in  England,  that 

Prynne's  third  Register,  p.  I6I.  choose  no  burgess,  which  ought  to  do  it,  ye 

%  Willis,  Notitia  Parliamentaria.  Prynne's  may  be  set  in  for  one  of  those  towms  an'  ye 

fourth  Register,  p.  1184.     A  letter  in  that  be  friended/'     This  was  in   1472.  vol.  ii. 

authentic  and  interesting  accession  to  our  p.  107. 
knowledge  of  ancient  times,  the  Paston  col- 
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CHAP,  powerful  and  active  persons.     A  petitioner  against  an  undue  return 

PART  in. 


•    in  the  12th  of  Edward  II.  complains  that,  whereas  he  had  been 


chosen  knight  for  Devon,  by  Sir  Wilham  Martin,  bishop  of  Exeter, 
CONST,  witli  the  consent  of  the  county,  yet  the  sheriff  had  returned  another.* 
In  several  indentures  of  a  much  later  date,  a  few  persons  only  seem 
to  have  been  concerned  in  the  election,  though  the  assent  of  the 
community  be  expressed .-f-  These  irregularities,  which  it  would  be 
exceedingly  erroneous  to  convert,  like  Hume,  into  lawful  customs, 
resulted  from  the  abuses  of  the  sheriff's  power,  which,  when  parha- 
ment  sat  only  for  a  few  weeks  with  its  hands  full  of  business,  were 
Influence  of  almost  suTc  to  cscapc  with  impunity.  They  were  sometimes  also 
upon  them,  countcnauced,  or  rather  instigated  by  the  crown,  which,  having  re- 
covered in  Edward  II.'s  reign  the  prerogative  of  naming  the  sheriffs, 
surrendered  by  an  act  of  his  father,^,  filled* that  office  with  its 
creatures,  and  constantly  disregarded  the  statute  forbidding  their 
continuance  beyond  a  year.  Without  searching  for  every  passage 
that  might  illustrate  the  interference  of  the  crown  in  elections,  I  will 
mention  two  or  three  leading  instances.  When  Richard  II.  was 
meditating  to  overturn  the  famous  commission  of  reform,  he  sent  for 
some  of  the  sheriffs,  and  required  them  to  permit  no  knight  or 
burgess  to  be  elected  to  the  next  parliament,  without  the  approba- 
tion of  the  king  and  his  council.  The  sheriffs  replied,  that  the  com- 
mons would  maintain  their  ancient  privilege  of  electing  their  own 
representatives.^  The  parliament  of  1397,  which  attainted  his 
enemies,  and  left  the  constitution  at  his  mercy,  was  chosen,  as  we 
are  told,  by  dint  of  intimidation  and  influence.||  Thus  also  that  of 
Henry  VI.  held  at  Coventry  in  1460,  wherein  the  duke  of  York  and 
his  party  were  attainted,  is  said  to  have  been  unduly  returned  by  the 

*  GlanviPs  Reports   of  Elections,  edit,  valties  were  commonly  sold  by  the  Norman 

1774.  Introduction,  p.  xii.  kings.     Hist,  of  Henry  II.  vol.  ii.  p.  2^1. 

t  Prynne's  third  Register,  p.  171.  §  Vita  Ricardi  II.  p.  85. 

J  £8  E.  I.  c.  8.    9  E.  11.     It  is  said  that         j|  Otterboume,  p.  igi.     He  says  of  the 

the  sheriff  was  elected  by  the  people  of  his  knights  returned  on  this  occasion,  that  they 

county  in  the  Anglo-Saxon  period ;  no  in-  were  not  elected  per  communitatem,  ut  mos 

stance  of  this  however,  according  to  Lord  exigit,  sed  per  regiam  voluntatem. 
Lyttleton,  occurs  after  the  conquest.    Shrie- 
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Uke  means.    This  is  rendered  probable  by  a  petition  presented  to  it  CHAP. 

PART  ni- 


by  the  sheriffs,  praying  indemnity  for  all  which  they  had  done  in 


relation  thereto  contrary  to  law.*     An  act  passed  according  to  their 
prayer,  and  in  confirmation  of  elections.     A  few  years  before,  in  const. 
1455,  a  singular  letter  under  the  king's  signet  is  addressed  to  the 
sheriffs,  reciting  that  "  we  be  enfourmed  there  is  busy  labour  made 
in  sondry  wises  by  certaine  persons  for  the  chesyng  of  the  said 

knights, of  which  labour  we  marvaille  greatly,  insomuche  as 

it  is  nothing  to  the  honour  of  the  laborers,  but  ayenst  their  worship ; 
it  is  also  ayenst  the  lawes  of  the  lande,''  with  more  to  that  effect ; 
and  enjoining  the  sheriff  to  let  elections  be  free  and  the  peace  kept.-f- 
There  was  certainly  no  reason  to  wonder  that  a  parliament,  which 
was  to  shift  the  virtual  sovereignty  of  the  kingdom  into  the  hands  of 
one  whose  claims  wefe  known  to  extend  much  farther,  should  be  the 
object  of  tolerably  warm  contests.  Thus  in  the  Paston  letters,  we 
find  several  proofs  of  the  importance  attached  to  parliamentary 
elections  by  the  highest  nobility  .J 

The  House  of  Lords,  as  we  left  it  in  the  reign  of  Henry  IH.,  was  comtita. 
entirely  composed  of  such  persons  holding  lands  by  barony  as  were  Hoateof 
summoned  by  particular  writ  to  parliament.^  Tenure  and  summons 
were  both  essential  at  this  time  in  order  to  render  any  one  a  lord  of 
parliament;  the  first  by  the  ancient  constitution  of  our  feudal 
monarchy  from  the  conquest;  the  second  by  some  regulation  or 
usage  of  doubtful  origin,  which  was  thoroughly  established  before 
the  conclusion  of  Henry  IIL's  reign.  This  produced  of  course  a 
very  marked  difference  between  the  greater,  and  the  lesser  or  unpar- 
liamentary barons.  The  tenure  of  the  latter,  however,  still  subsisted, 
and  though  too  inconsiderable  to  be  members  of  the  legislature, 

*  Prymie*8  second  Reg.   p.   14.1.     Rot.  been   much   indebted  to   the  first  part  of 

Pari.  vol.  V.  p.  367.  *  Prynne's  Register,  and  to  West's  Inquiry 

+  Id.  p.  4^0.  into  the  manner  of  creating  peers ;  w  nicbj 

'  i  vol.  i.  p.  96.  98.;  vol.  ii.  p.  99.  105.;  though  written  with  a  party  motive,  to  servQ 

vol.  lii.  p.  243.  the  ministry  of  1719  in  the  peerage-bill,  de- 

§  Upon  this  dry  and  obscure  subject  of  serVes,  for  the  perspicuity  of  the  method  and 

enquiry,  the  nature  and  constitution  of  the  style,  to  be  reckoned  among  the  beat  of  oiu* 

house  of  lords  during  this  period,  I  have  constitutional  dissertations. 

VOL.  II.  U  U 
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CHAP,  they  paid  relief  as  barons,  they  might  be  challenged  on  juries,  and, 
•    as  I  presume,  by  parity  of  reasoning,  were  entitled  to  trial  by  their 

PART  III* 

^-^v^w/  peerage.     These  lower  barons,  or,   more   commonly,   tenants   by 
^const!^  parcels  of  baronies,*  may  be  dimly  traced  to  the  latter  years  of 
Edward  Ill.-f-     But  many  of  them  were  successively  summoned  to 
parhament,  and  thus  recovered  the  former  lustre  of  their  rank ;  while 
the  rest  fell  gradually  into  the  station  of  commoners,  as  tenants  by 
simple  knight-service. 
Baronial         As  tcuurc  without  summous  did  not  entitic  any  one  to  the  privi- 
quu^  fo|    leges  of  a  lord  of  parhament,  so  no  spiritual  person  at  least  ought  to 
tuai.         have  been  summoned  without  baronial  tenure.     The  prior  of  St. 
James  at  Northampton,  having  been  summoned  in  the  twelfth  of 
Edward  II.,  was  discharged   upon  his  petition,   because  he  held 
nothing  of  the  king  by  barony,  but  only  in  frankalmoign.     The 
prior  of  Bridlington,  after  frequent  summonses,  was  finally  left  out, 
with  an  entry  made  in  the  roll,  that  he  held  nothing  of  the  king. 
The  abbot  of  Leicester  had  been  called  to  fifty  parliaments ;  yet,  in 
the  25th  of  Edward   III.,    he   obtained   a  charter   of   perpetual 
exemption,  reciting  that  he  held  no  lands  or  tenements  of  the  crown 
by  barony  or  any  such  service  as  bound  him  to  attend  parliaments 
or  councils.^     But  great  irregularities  prevailed  in  the  rolls  of  chan- 
cery, from  which  the  writs  to  spiritual  and  temporal  peers  were 

*  Baronies  were  often  divided  by  descent  judge  him  as  a  peer  of  the  land ;  but  inas- 
among  females  into  many  parts,  each  re-  much  as  it  was  notorious,  that  he  had  been 
taining  its  character  as  a  Actional  member  concerned  in  usurpation  of  royal  powers  and 
of  a  barony.  The  tenants  in  such  case  were  murder  of  the  liege  lord,  (as  they  style  Ed- 
said  to  hold  of  the  king  by  the  third,  fourth,  ward  II.)  the  lords,  as  judges  of  parliament, 
or  twentieth  part  of  a  barony,  and  did  service  by  assent  of  the  king  in  parliament,  awarded 
or  paid  relief  in  such  proportion.  and  adjudged  him  to  be  hanged.     A  like 

*f  Madox,  Baronia  Anglica,  p.  42.  and  sentence  with  a  like  protestation  was  passed 

58.     West's  Inquiry,  p.  28.  33.     That  a  on  Mautravers  and  Goumay.     There  is  a 

baron  could  only  be  tried  by  his  fellow  very  remarkable  anomaly  in  the  case  of  Lord 

barons  was  probably  a  rule  as  old  as  the  Berkley,  who,  though  undoubtedly  a  baron, 

trial  per  pais  of  a  commoner.     In  4  £•  III.  his  ancestors  having  been  summoned  from 

Sir  Simon  Bereford  having  been  accused  the  earliest  date  of  writs,  put  himself  on  his 

before  the  lords  in  parliament  of  aiding  and  trial  in  parliament  by  twelve  knights  of  the 

advising  Mortimer  m  his  treasons,  they  de-  county  of  Glocester.     Rot  Pari.  vol.  ii.  p. 

dared  with  one  voice,  that  he  was  not  their  53.     Rymer,  t.  iv.  p.  734. 
peer;  wherefore  they  were  not  bound  to         J  Prynne,  p.  142^  8cc.    West's  Inquiry. 
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taken ;  arising  in  part,  perhaps,  from  negligence,  in  part  from  wilful  CHAP. 

VIII. 

PARTHL 


perversion ;  so  that  many  abbots  and  priors,  who  like  these  had  no 


baronial  tenure,  were  summoned  at  tin;ies  and  subsequently  omitted, 
of  whose  actual  exemption  we  have  no  record.  Out  of  one  hundred  const. 
and  twenty-two  abbots,  and  forty-one  priors,  who  at  some  time  or 
other  sat  in  parUament,  but  twenty-five  of  the  former,  and  two  of 
the  latter  were  constantly  summoned ;  the  names  of  forty  occur  only 
once,  and  those  of  thirty-six  others  not  more  than  five  times.*  Their 
want  of  baronial  tenure,  in  all  probability,  prevented  the  repetition 
of  writs,  which  accident  or  occasion  had  caused  to  issue.-f- 

The  ancient  temporal  peers  are  supposed  to  iave  been  inter-  Barom 
mingled  with  persons  who  held  nothing  of  the  crown  by  barony,  writ. 
but  attended  in  parhament  solely  by  virtue  of  the  king's  prerogative 
exercised  in  the  writ  of  summons^  These  have  been  called  barons 
by  writ ;  and  it  seems  to  be  denied  by  no  one,  that,  at  least  under 
the  three  first  Edwards,  there  were  some  of  this  description  in  par* 
liament.  But  after  all  the  labours  of  Dugdale  and  others  in  tracing 
the  genealogies  of  our  ancient  aristocracy,  it  is  a  problem  of  muoh 
difiiculty  to  distinguish  these  from  the  territorial  barons.  As  the 
latter  honours  descended  to  female  heirs,  they  passed  into  new  fami* 
lies  and  new  nanies,  so  that  we  can  hardly  decide  of  one  summoned 
for  the  first  time  to  parliament,  that  he  did  not  inherit  the  possession 
of  a  feudal  barony.     Husbands  of  baronial  heiresses  were  almost 

*  Prynne,  p.  141.  king's  i»^erogative  compelled  the  party  sum- 

sf  It  is  worthy  of  observation,  that  the  moned,  not  being  a  tenant  by  barony,  to 

spiritual    peers    summoned   to    parliament  take  his  seat.     But  though  several  spiritual 

virere  in  general  considerably  more  nume-  persons   appear  to   have  been   discharged 

rous  thsin  the  temporal.     Prynne,  p.  1 14i  from  attendance  on  account  of  their  holding 

This  appears  among  other  causes  to  have  nothing  by  barony,  as  has  been  just  observed, 

saved  the  church  from  that  sweeping  refor*  yet  there  is,  I  believe,  no  instance  of  any 

mation  t>f  its  wealth,  and  perhaps  of  its  doc*  layman's  making  such  an  application.    The 

trines,  which  &e  commons  were  thoroughly  terms  of  die  ancient  writ  of  summons,  how-^ 

inclined  to  make   under  Richard  II.  and  ever,  in  fide  et  homagio  quibus  nobis  tene^ 

Henry  IV.    Thus  the  reduction  of  the  spi*  mini,  afford  a  presumption  that  a   feudal 

ritual  lords  by.  the  dissolution  of  monasteries  tenure  was,  in  ccmstruction  of  law,  die  basis 

WAS  indispensably- required  to  bring  the  ec-  of  every  lord's  attendance  in    parliamtolu 

clesiastical  order  into  due  subjection  to  the  This  form  was  not  finally  changed  to  the 

state.  present,  in  fide  et  liseantid,  till  die  46tfa  of 

i  Perhaps  it  can  hardly  be  said  that  die  £dw.  III.     Prynne^  ist  Register,  p.  ao6< 

u  u  2 
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CHAP,  invariably  summoned  in  their  wives'  right,  though  frequently  by 
their  own  names.     They  even  sat  after  the  death  of  their  wives,  as 

PART  III.  ^  \ 

^-^^w/  tenants  by  the  courtesy.*  Again,  as  lands,  though  not  the  subject 
^coN^.  of  frequent  transfer,  were,  especially  before  the  statute  de  donis,  not 
inalienable,  we  cannot  positively  assume,  that  all  the  right  heirs  of 
original  barons  had  preserved  those  estates  upon  which  their  barony 
had  depended.-f-  If  we  judge,  however,  by  the  Hsts  of  those  sum- 
moned, according  to  the  best  means  in  our  power,  it  will  appear 
that  the  regular  barons  by  tenure  were  all  along  very  far  more  nu- 
merous than  those  called  by  writ ;  and  that  from  the  end  of  Edward 
III.'s  reign,  no  spiritual  persons,  and  few  if  au}^  laymen,  except  peers 
created  by  patent,  were  summoned  to  parhament,  who  did  not  hold 
territorial  baronies.J 

With  respect  to  those  who  were  indebted  for  their  seats  among 
the  lords  to  the  king's  writ,  there  are  two  material  questions  :  whe- 
ther they  acquired  an  hereditary  nobility  by  virtue  of  the  writ ;  and, 
if  this  be  determined  against  them,  whether  they  had  a  decisive,  or 
merely  a  deliberative  voice  in  the  house.  Now,  for  the  first  ques- 
tion, it  seems  that,  if  the  writ  of  summons  conferred  an  estate  of 
inheritance,  it  must  have  done  so  either  by  virtue  of  its  terms,  or  by 

*  CoUins's  Proceedings  on  Claims  of  Ba-  as  such  to  a  trial  bj  the  peers.     For  tliougb 

roaies,  p.  14.  and  72*  the  king,  assisted,  if  he  please,  bj  the  ad- 

t  Prynne  speaks  of  "  the  alienation  of  vice  of  the  house  of  lords,  is  finally  and  ex- 
baronies  by  sale,  gift,  or  marriage,  after  clusively  to  decide  upon  claims  to  parlia- 
which  the  new  purchasers  were  summoned  mentary  privileges,  yet  the  dignity  of  peer- 
instead''  as  if  it  frequently  happened.  .  J  st  age,  whether  derived  under  ancient  tenure 
Register,  p.  239.  And  several  instances  or  a  royal  patent,  is  vested  in  the  possessor 
are  mentioned  in  the  Bergavenny  case,  by  act  of  law,  whereof  the  ordinary  courts 
(Collins's  Proceedings,  p.  1  IS.)  where  land-  of  justice  may  incidentally  take-  cognizance, 
baronies  having  been  entailed  by  the  oymers  See  the  case  of  R.  v.  Knowles,  Salkeld's 
on  their  heirs  male,  the  heirs  general  have  Reports,  p.  509*>  the  principles  of  which 
been  excluded  from  inheriting  the  dignity.  will  never  be  controverted  by  any  one  ac- 

It  is  well  known,  notwithstanding  these  quainted  with  the  original  constitution  of 

ancient  precedents,  that  the  modem  doctrine  this  country. 

does  not  admit  any  right  in  the  purchaser  of  \  Prynne's  1  st  Register,  p.  237*     This 

a  territorial  peerage,  such  as  Arundel,  to  a  must  be  understood  to  mean  that  no  new 

wnt  of  summons,   or  consequently   to  any  femilies  were  summoned ;  for  the  descen- 

privilege  as  a  lord  of  parliament.     But  it  dants  of  some  who  are  not  supposed  to  have 

might  be   a  speculative  question,  whether  held  land-baronies  may  constantly  be  found 

such  a  purchaser  would  not  become  a  real,  in  later  lists, 
though  unparliamentary  baron,,  and  entitled 
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established  construction  and  precedent.     But  the  writ  contains  no  CHAP, 
words  by  which  such  an  estate  can  in  law  be  limited  ;  it  summons  „_^  ' , 

.....     PART  ni- 

the  person  addressed  to  attend  in  parliament  in  order  to  give  his  ^"^v-w^ 
advice  on  the  pubHc  business^  but  by  no  means  implies  that  this  const. 
advice  will  be  required  of  his  heirs,  or  even  of  himself  on  any  other 
occasion.  The  strongest  expression  is  "  vobiscum  etccBteris  praelatis, 
magnatibus  et  proceribus/'  which  appears  to  place  the  party  on  a 
sort  of  level  with  the  peers.  But  the  words  magnates  and  proceres 
are  used  very  largely  in  ancient  language,  and,  down  to  the  time  of 
Edward  III.,  comprehend  the  king's  ordinary  council,  as  well  as  his 
barons.  Nor  can  these,  at  any  rate,  be  construed  to  pass  an  inhe- 
ritance, which  could  not  be  giauited  by  a  private  person,  much  less 
by  the  king,  without  express  words  of  limitation.  In  a  single  in- 
stance, the  writ  of  summons  to  Sir  Henry  de  Bromflete,  (27  H.  VI.) 
we  find  these  remarkable  words :  Volumus  enim  vos  et  hseredes  ves- 
tros  masculos  de  corpore  vestro  legitimfe  exeuntes  barones  de  Vescy 
existere.  But  this  Sir  Henry  de  Bromflete  was  the  hneal  heir  of  the 
ancient  barony  de  Vesci.*  And  if  it  were  true  that  the  writ  of  sum- 
mons conveyed  a  barony  of  itself,  there  seems  no  occasion  to  have 
introduced  these  extraordinary  words  of  creation  or  revival.  Indeed 
there  is  less  necessity  to  urge  these  arguments  from  the  nature  of  the 
writ,  because  the  modem  doctrine,  which  is  entirely  opposite  to 
what  has  here  been  suggested,  asserts  that  no  one  is  ennobled  by 
the  mere  summons,  unless  he  has  rendered  it  operative  by  taking  his 
seat  in  parliament;  distinguishing  it  in  this  from  a  patent  of  peerage, 
which  requires  no  act  of  the  party  for  its  completion.-f-  But  this 
could  be  supported  by  nothing  except  long  usage.  If  however  we 
recur  to  the  practice  of  former  times,  we  shall  find  that  no  less  than 
ninety-eight  laymen  were  summoned  once  only  to  parliament,  none 
of  their  name  occurring  afterwards ;  and  fifty  others  two,  three,  or 

*  WesCs  Inquiry.    Pryone,  who  takes  ra-  give  an  inheritable  peerage ;  not  so  a  writ 

ther  lower  ground  than  West,  and  was  not  generally  worded,  naming  the  party  knight 

aware  of  Sir  Henry  de  Bromflete's  descent,  or  esquire,  unless  he  held  by  barony, 

admits  that  a  writ  of  summons  to  any  one,  +  Lord  Abergavenny's  case,   12  Coke's 

naming  him  baron,  or  dominus,  as  Baroni  Reports ;    and   Col1ins*s    Proceedings    on 

de  Greystocke,  Donuno  da  Furaival^  did  claims  of  baronies  by  writ,  p.  61. 
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CHAP,  four  times.     Some  were  constandy  summoned  during  their  lives, 
«  «^  .1.  none  of  whose  posterity  ever  attained  that  honour.*     The  course  of 

PART  III.  ^  '^ 

^--^-^  proceeding  therefore,  previous  to  the  accession  of  Henry  VII.,  by 
CONST,  no  means  warrants  the  doctrine  which  was  held  in  the  latter  end  of 
Elizabeth's  reign,^  and  has  since  been  too  fully  estabhsHed  by  re- 
peated precedents  to  be  shaken  by  any  reasoning.  The  foregoing 
observations  relate  to  the  more  ancient  history  of  our  constitu- 
tion, and  to  the  plain  matter  of  fact  as  to  those  times,  without 
considering  what  political  cause  there  might  be  to  prevent  the 
crown  from  introducing  occasional  counsellors  into  the  house  of 
lords. 

Biniierets        It  is  mauifcst  by  many  passages  in  these  records,  that  bannerets 

tunimoned  r»  i« 

to  house  of  were  frequently  summoned  to  the  upper  house  or  parhament,  con- 
stituting a  distinct  class  inferior  to  barons,  though  generally  named 
together,  and  ultimately  confounded  with  them.J.  Barons  are  dis- 
tinguished by  the  appellation  of  Sire,  bannerets  have  only  that  of 
Monsieur,  as  le  Sire  de  Berkeley,  le  Sire  de  Fitzwalter,  Monsieur 
Richard  Scrop,  Monsieur  Richard  Stafford.  In  the  7th  of  Richard 
II.,  Thomas  Camoys  having  been  elected  knight  of  the  shire  for 
Surrey,  the  king  addresses  a  writ  to  the  sheriff,  directing  him  to  pro- 
ceed to  a  new  election,  cum  hujusmodi  banneretti  ante  haec  tempora 
in  mihtes  comitatus  ratione  alicujus  parliamenti  eligi  minime  consue- 
verunt.  Camoys  was  summoned  by  writ  to  the  same  parliament. 
It  has  been  inferred  from  hence  by  Selden,  that  he  was  a  baron,  and 
that  the  word  banneret  is  merely  synonymous.^     But  this  is  contra- 

*  Prynne'slst  Register,  p.  232.  Elsynge,  p.  100.386.  424.;  vol.  iv.  p.  374.  Rymer, 

who  strenuously  contends  against  the  writ  t.  vii.  p.  16 1. 

of  summons  conferring  an  hereditary  nobi-  §  Selden*s  Works,  vol.  iii.  p.  764.     Sel* 

lity,  is  of  opinion  that  the  party  summoned  den's  opinion  that  bannerets  in  the  lords' 

was  never  omitted  in  subsequent  parliaments,  house  were  the  same  as  barons  may  seem  to 

and  consequently  was  a  peer  for  life.  p.  43.  require  some  contrary  authorities,  in  order 

But  more  regard  is  due  to  Prynne's  later  to  support  my  own  assertion,  besides  the 

inquiries.  passages  above  quoted   from  the  rolls,    of 

t  Case  of  Willoughby,  Collins,  p.  8. :   of  which   he  would  naturally  be  supposed  a 

Dacres,  p.  41.:   of  Abergavenny,  p.  IIQ,  more  competent  judge.    I  refer  therefore  to 

But  see  the  case  of  Grey  de  Ruthyn,  p.  Spelman*s  Glossary,  p.  74. :  Whitelocke  on 

222.  and  230.  where  the  contrary  position  Parliamentary  Writ,  vol.  i.  p.  313.  and  Et 

is  stated  by  Selden  upon  better  grounds.  synge's  Method  of  holding  parliaments,  p.  65# 

X  Rot.  Pari.  vol.  ii.  p.  147.  309- ;  vol.  iii. 
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dieted  by  too  many  passages.    Bannerets  had  so  far  been  considered  CHAP, 
as  commoners  some  years  before,  that  they  could  not  be  challenged      '   • 
on  juries.*     But  they  seem  to  have  been  more  highly  estimated  at  ^^^^^^ 
the  date  of  this  writ.  ^c<Ssl" 

The  distinction  however  between  barons  and  bannerets  died  away 
by  de^ees.  In  the  2d  of  Henry  Vl.-f*  Scrop  of  Bolton  is  called  le 
Sire  de  Scrop ;  a  proof  that  he  was  then  reckoned  among  the 
barons.  The  bannerets  do  not  often  appear  afterwards  by  that 
appellation  as  members  of  the  upper  house.  Bannerets,  or  as  they 
are  called,  banrents,  are  enumerated  among  the  orders  of  Scottish 
nobihty  in  the  year  1428,  when  the  statute  directing  the  common 
lairds  or  tenants  in  capite  to  send  representatives  was  enacted  ;  and 
a  modem  historian  justly  calls  them  an  intermediate  order  between 
the  peers  and  lairds.  J  Perhaps  a  consideration  of  these  facts,  which 
have  frequently  been  overlooked,  may  tend  in  some  measure  to  ex- 
plain the  occasional  discontinuance,  or  sometimes  the  entire  cessa^ 
tion,  of  writs  of  summons  to  an  individual  or  his  descendants ;  since 
we  may  conceive  that  bannerets,  being  of  a  dignity  much  inferior  to 
that  of  barons,  had  no  such  inheritable  nobility  in  their  blood  as  ren- 
dered their  parliamentary  privileges  a  matter  of  right.  But  whether 
all  those  who  without  any  baronial  tenure  received  their  writs  of 
summons  to  parliament  belonged  to  the  order  of  bannerets,  I  cannot 
pretend  to  afl&rm ;  though  some  passages  in  the  rolls  might  rather 
lead  to  such  a  supposition. 

The  second  question  relates  to  the  right  of  suffrage  possessed  by 
these  temporary  members  of  the  upper  house.  It  might  seem  plau- 
sible certainly  to  conceive,  that  the  real  and  ancient  aristocracy 
would  not  penhit  their  powers  to  be  impaired  by  nimibering  the 
votes  of  such  as  the  king  might  please  to  send  among  them,  however 
they  might  allow  them  to  assist  in  their  debates.     But  I  am  much 

*  Puis  un  fut  chaleng6  puree  qu*il  fut  a         f  Rot.  Pari.  vol.  iv.  p.  201. 
banoiere^  et  non  allocatur,  car  s'il  soit  a         f  Pinkerton's  Hist,  of  Scotland,  vol.  i.  p. 
banqi^re,  et  ne  tient  pas  par  baronie,  il  sera     357*  and  365. 
en  Tassise.  Year  Book  22  Edw.  III.  fol.  18. 
a.  apud  West's  Inquiry^  p.  22. 
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CHAP,  more  inclined  to  suppose  that  they  were  in  all  respects  on  an  equa- 

VTir 
^  lity  with  other  peers  during  their  actual  attendance  in  parHament. 

^-^--^  For,  1.  They  are  summoned  by  the  same  writ  as  the  rest,  and  their 
const!^  names  are  confused  among  them  in  the  hsts;  whereas  the  judges  and 
ordinary  counsellors  are  called  by  a  separate  writ,  vobiscum  et 
caeteris  de  consilio  nost¥o,  and  their  names  are  entered  after  those 
of  the  peers.*  2.  Some,  who  do  not  appear  to  have  held  land-ba- 
ronies, were  constantly  summoned  from  father  to  son,  and  thus 
became  hereditary  lords  of  parliament,  through  a  sort  of  prescriptive 
right,  which  probably  was  the  foundation  of  extending  the  same 
privilege  afterwards  to  the  descendants  of  all  who  had  once  been 
summoned.  There  is  no  evidence  that  the  family  of  Scropc,  for  ex- 
ample, which  was  eminent  under  Edward  III.  and  subsequent  kings, 
and  gave  rise  to  two  branches,  the  lords  of  Bolton  and  Masham,  in- 
herited any  territorial  honour.-f-  3.  It  is  very  difficult  to  obtain  any 
direct  proof  as  to  the  right  of  voting,  because  the  rolls  of  parliament 
do  not  take  notice  of  any  debates  ;  ,but  there  happens  to  exist  one 
remarkable  passage,  in  which  the  suffrages  of  the  lords  are  indivi- 


•  West,  whose  business  it  was  to  repre-  ment,  whose  grandson  Lord  Scrope  of  Ma- 

0ent  the  barons  by  writ  as  mere  assistants  sham  was  beheaded  for  a  conspiracy  against 

without  suffrage,  cites  the  writ  to  them  ra-  Henry  V.     There  was  a  family  of  Scrupe 

ther  disingenuously,  as  if  it  ran  vobiscum,  as  old  as  the  reign  of  Henry  II.;  but  it  is 

et  cum  prelatis,  magnatibus  ac  proceribus,  not  clear,  notwithstanding  Dugdale's  asser- 

omitting  the  important  word  caeteris.  p.  35.  tion,  that  the  Scropes  descended  from  them, 

Prynne  however,  from  whom  West  has  bor-  or  at  least  that  they  held  the  same  lands  : 

rowed  a  great  part  of  his  arguments,  does  nor  were  the  Scrupes  barons,  as  appears  by 

not  seem  to  go  the  length  of  denying  the  their  paying  a  relief  of  only  sixty  marks  for 

right  of  suffrage  to  persons  so  summoned,  three  knights'  fees.     Dugdale's  Baronage, 

1st  Register,  p.  237.  p.  654. 

+  These  descended  from  two  persons.  The  want  of  consistency  in  old  records 
each  named  Geoffrey  le  Scrope,  chief  jus-  throws  much  additional  dilBculty  over  this 
tices  of  K.  B.  and  C.  B.  at  the  beginning  of  intricate  subject.  Thus  Scrop  of  Masham, 
Edward  IH.'s  reign.  The  name  of  one  of  though  certainly  a  baron,  and  tried  next  year 
them  is  once  found  among  the  barons,  but  I  by  the  peers,  is  called  Chevalier  in  an  instru- 
presume  this  to  have  been  an  accident,  or  ment  of  1  H.  V.  Rymer,  t.  ix.  p.  xiii.  So 
mistake  in  the  roll ;  as  he  is  frequently  men-  in  the  indictment  against  Sir  John  Oldcastle, 
tioned  afterwards  among  the  judges.  Scrope,  he  is  constantly  styled  knight,  though  he  had 
chief  justice  of  K.  B.  was  made  a  banneret  been  summoned  several  times  as  Lord  Cob- 
in  14  E.  nr.  He  was  the  father  of  Henry  ham,  in  right  of  his  wife,  who  inherited  that 
Scrope  of  Masham,  a  considerable  person  barony.  Kot.  Pari.  vo].  iv.  p.  107. 
in  Edward  HI.  and  Richard  ll.'s  govern- 
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dually  specified.  In  the  first  pariiament  of  Henry  IV.,  they  were  CHAP. 
mqiMBted  by  the  earl  of  Northumberland,  to  declare  what  should  be  T^^\^ 
done  with  the  late  kmg  Richard.  Hie  lords  then  present  agreed  >-n^*-' 
that  be  should  ^ be  detained  in  safe  custody ;  and  on  account  of  the  ^const. 
importance  of  this  matter,  it  seeras  to  have  been  thought  necessary 
to  enter  their  names  upon  the  roll  in  these  words :  The  names  of 
the  lords,  concurring  in  their  answer  to  the  said  question  here  follow; 
to  wit,  the  Archbishop  of  Cantei-bury,  and  fourteen  other  bishops; 
seven  abbots  ;  the  prince  of  Wales,  the  duke  of  York,  and  six  earls ; 
nineteen  barods,  styled  thus ;  le  Sire  de  Roos,  or,  le  Sire  de  Grey 
de  Ruthyi^.  Thus  far  the  entry  has  notlnng  singi^r;  but  then 
^ow  these  nine  names :  Monsieur  Henry  Percy,  Monsieur  Richard 
Scrop,  le  Sire  Fitz-hugh^  le  Sire  de  Bergeveny,  le  Sire  de  Lomley, 
le  Baron  de  Greystock,  le  Baron  de  Hilton,  Monsieur  Thomas  Eiv 
pyngham,  Chamberiajrn,  Monsieur  Mayhewe  Goumay.  Of  these 
nine,  five  were  undoubtedly  barons,  from  whatever  cause  misplaced 
in  order.  -  Scrop  was  summoned  by  writ ;  but  his  title  of  Monsieur^ 
by  which  he  is  invariably  denominated,  would  of  itself  create  a 
strong  suspicion  that  he  was  no  baron,  and  in  another  place,  we  find 
him  reckoned  among  the  bannerets.  The  other  three  do  not  appear 
to  have^  been  summoned,  their  writs  probably  being  lost.  One  of 
them.  Sir  Thomas  Erpyngham,  a  statesman  well  known  in  the  his* 
tory  of  those  thnes,  is  said  to  have  been  a  banneret  ;*  certainly  h6 
was  not  a  baron.  It  is  not  unHkdy  that  the  two  others,  Henry 
Perfcy,  (Hotspur)  and  Goumay,  an  ofBqer  jof  the  household,  were 
also  bannerets  ;  they  cannot  at  least  be  supposed  to  be  barons,  nei* 
tber  weue  they  ever  summoned  to  any  subsequent  parliament.  Yel 
in  the  only  record  we  possess  of  votes  actually  given  in  the  house  of 
lords,  they  appear  to  have  been  reckoned  among  the  rest^-f- 

The  next  method  of  conferring  an  honour  of  peerage  was  by  x;rea-  creatsono^* 
tion  in  parliament.     This  was  adopted  by  Edward  III;  in  several  SSSt^^ 


♦  Blomefield's  Hist  of  Norfolk,  yoI.  iii.         f  Rot.  Ptri.  vol.  iiL  p.  427- 
p.  645.  (folio  edit.) 
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CHAP,  instances,  though  always,  I  believe,  for  the  higher  titles  of  duke  or 
Jilt'    carf-     It  is  laid  down  by  lawyers,  that  whatever  the  king  is  said,  in 

PART  m« 

'^-«•^^^  an  ancient  record,  to  have  done  in  full  parliament,  must  be  taken  to 
const!  have  proceeded  from  the  whole  legislature.  As  a  question  of  feet, 
indeed,  it  might  be  doubted  whether,  in  many  proceedings  where 
this  expression  is  used,  and  especially  in  the  creation  of  peers,  the 
assent  of  the  commons  was  specifically  and  dehberately  given.  It 
seems  hardly  consonant  to  the  circumstances  of  their  order  under 
Edward  lU.  to  suppose  their  sanction  necessary  in  what  seemed  so 
little  to  concern  their  interest.  Yet  there  is  an  instance,  in  the 
fortieth  year  of  that  prince,  where  the  lords  individually,  and  the 
commons  with  one  voice,  are  declared  to  have  consented,  at  the 
king's  request,  that  the  lord  de  Coucy,  who  had  married  his  daughter, 
and  was  already  possessed  of  estates  in  England,  might  be  raised  to 
the  dignity  of  an  earl,  whenever  the  king  should  determine  what 
earldom  he  would  confer  upon  him.*  Under  Richard  II.,  the  mar- 
quisate  of  Dublin  is  granted  to  Vere  by  full  consent  of  all  the  estates. 
But  this  instrument,  besides  the  unusual  name  of  dignity,  contained 
an  extensive  jurisdiction  and  authority  over  Ireland .f-  In  the  same 
reign  Lancaster  was  made  duke  of  Guienne,  and  the  duke  of  York's 
son  created  earl  of  Rutland,  to  hold  during  hisi  fatlier's  life.  The 
consent  of  the  lords  and  commons  is  expressed  in  their  patents,  and 
they  are  entered  upon  the  roll  of  parliament.:);  Henry  V.  created 
his  brothers  dukes  of  Bedford  and  Gloucester,  by  request  of  the  lords 
and  commons.^  But  the  patent  of  Sir  John  Cornwall,  in  the  10th 
of  Henry  VI.,  declares  him  to  be  made  Lord  Fanhope  *'  by  consent 
of  the  lords,  in  the  presience  of  the  three  estates  of  parliament ;''  as 
if  it  were  designed  to  shew  that  the  conmions  bad  not  a  legislative 
voice  in  the  creation  of  peers.H 
jind  by         The  mentton  i  haye  made  of  creating  peers  by  act  of  parliament 


patent. 


*  vol.  ii.  p.  290.  §  vol.  iv.  p.  17, 

t  vol.  iii.  p.  209.  II  id.  p.  401. 

X  id.  p.  263,  264. 
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Ins  partij  airtipip^^d  the  modem  ftrnn  of  tetters  patent^  with  which  CH  AP; 

VIII. 
PAftT  tn. 


Ae  Mbm  wm  ne^ly  allied.    The  first  instan<ie  Of  a  bart»ny  conferred    ^^"* 


bj  patent  was  in  the  tenth  year  of  Richard  II.,  when  Sir  John  Holt, 
a  judge  of  the  Common  Pleaife,  was  created  Lord  Beauchamp  of  const. 
Kiddeminster.  Holt's  patent,  however^  passed  while  Richard  was 
endeavouring  to  Jk:t  in  an  arbitrary  manner ;  and  in  fact  he  never 
sat  in  parliament^  having  been  attainted  in  that  of  the  next  year,  by 
the  nume  of  Sir  John  Holt.  In  a  number  of  subsequent  patents 
down  to  the  feign  of  Henfy  VII.,  the  assent  of  parliament  is  ex^ 
pressed,  though  it  very  ftequ^ntly  happens,  that  no  mention  of  it 
occurs  on  the  parliamentary  roll.  And  in  some  instances^  the  roll 
speaks  to  t!ie  conseht  of  parliament,  where  the  patent  itself  is  silent.*' 

It  is'ttow  perhaps  scarcely  known  by  many  persons  not  unversed  cicrgyw*. 
in  the  conittitution  of  their  country,  that,  besides  the  bishops  and  ^^^p^- 
baronild  abbots^  the  inferior  clergy  were  regularly  summoned  at 
ev^y  parUament.  In  the  writ  of  sunnnons^  to  a  bishop,  he  is  stHl 
directed  fo  caute  the  dean  of  his  cathedral  church,  the  archdeacoA 
0(  his  diocese,  with  one  proctor  from  the  chapter  of  the  former,  and 
two  from  the  body  of  his  dergy,  to  attend  with  him  at  the  j^ce  Of 
meeting.  This  might  by  an  inobservant  reader  be  ccmfounded  with 
the  summons  to  the  convocation^  which  i^  composed  of  the  same- 
constituent  partsy  and,  by  modem  usage^  is  made  to  assemble  on  the 
same  day-  But  it  may  easily  be  distinguished  by  this  difiereace; 
that  the  convocation  is  provincial,  and  sununoned  by  the  tnetcopo^^ 
litans  of  Ganterbnry  and  York ;  whereas  the  clause,  commonly  de- 
nominated praemunientes,  (from  its  first  word,)  in  the  writ  to  each 
bishop  proceeds  from  the  crown,  and  enjoins  the  attendance  of  the 
clergy  at  the  national  council  of  parliament.-f 

•  Westfs  Inquiry,  p.  65.     Thi»  writer  above,  shootd  be  kept  in  sight.    It  ^ras  bis 

does  not  allow  that  the  Idng  possessed  the  object  to  pfove,  that  the  petidiog  bill  ta 

pi^M>gatite  of  crea^  new  p^ers  without  liiteit  the  members  of  the  peera|[e  was  con* 

consent  of  parliament.     But  Pryniie,  (Ist  formable  to  the  origkud  coDstitatioft. 

Register,  p.  425.)  who  generally  adopts  the  t  Hod/s  History  of  Convocations^  p.  12. 

same  theory  of  peerage  as  West,  strongly  Dissertatio  de  aotiqni  et  modemft  Synodi 

asserUr  die  contrary ;  and  the  party  views  of  AngUcani  ceostitutioiie,  prefiaed  to  Wilkins'a 

the   latter's   treatise,   which   I  mentioned  Goncilia,  tv  i; 

X  X  2 
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CHAP.  The  first  unequivocal  instance  of  representatives  appearing  for  the 
PART  III  ^^^^^  clergy  is  in  the  year  1255,  when  they  are  expressly  named  by 
^--v-w  the  authOT  of  the  Annals  of  Burton.*  They  preceded,  therefore,  by 
CONST,  a  few  years,  the  house  of  commons ;  but  the  introduction  of  each 
was  founded  upon  the  same  principle.  The  king  required  the 
clergy's  money,  but  dared  not  take  it  without  their  consent-f-  In 
the  double  parliament,  if  so  we  may  call  it,  summoned  in  the 
eleventh  of  Edward  I.  to  meet  at  Northampton  and  York,  and 
divided  according  to  the  two  ecclesiastical  provinces,  the  proctors  of 
chapters  for  each  province,  but  not  those  of  the  diocesan  clergy, 
were  summoned  through  a  royal  writ  addressed  to  the  archbishops. 
Upon  account  of  the  absence  of  any  deputies  from  the  lower  clergy, 
these  assemblies  refused  to  grant  a  subsidy.  The  proctors  of  botli 
descriptions  appear  to  have  been  summoned  by  the  praemunientes 
clause  in  the  22d,  23d,  24th,  28th,  and  35th  years  of  the  same  king; 
but  in  some  other  parliaments,  of  his  Feign  the  praemunientes  clause 
is  omitted. J  The  same  irregularity  continued  under  his  successor ; 
and  the  constant  usage  of  inserting  this  clause  in  the  bishop's  writ  is 
dated  from  the  twenty-eigbth  of  Edward  III.§ 

It  is  highly  probable,  that  Edward  I.„  whose  legislative  mind  was 
engaged  in  modelUng  the  constitution  on  a  comprehensive  scheme, 
designed  to  render  the  clergy  an  effective  branch  of  parliament, 
however  their  continual  resistance  may  have  defeated  the  accom- 
plishment of  this  intention.||  We  find  an  entry  upon  the  roll  of 
liis  parliament  at  Carlisle,  containing  a  list  of  all  the  proctors  de- 
puted to  it  by  the  several  dioceses  of  the  kingdom.  This  may  be 
reckoned  a  clear  proof  of  their  parliamentary  attendance  duiing  his 
reign  under  the  praemunientes  clause ;  since  the  province  of  Canter- 

*  2  Gale^  Scriptores  Rer.  Anglic,  t.  ii.  Paris^  ad  attin.  1247,  and  two  or  three  writs 

p.  355.     Hody,  p.  345.     Atterbury  (Rights  of  the  reign  of  Henry  III. 

of  CoDTocations,  p.  295.  315.)  endeavours  f  Hody,  p.  381.    Atterbury 's  Rights,  of 

to  shew  that  the  clergy  had  been  represented  Convocations/  p.  22 1 . 

in  parliament  from  the  conquest,  as  virell  as  :|:  Hody,  p.  386.     Atterbury,  p.  222. 

before  it.     Many  of  the  passages  he  quotes  §  Hody,  p.  391* 

are  >  very  inconclusive ;   but  possibly  there  y  Gilbert's  Hist,  of  Exchequer,  p.  47« 
may  be  some  weight  in  one  from  Matthew 
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bury  eould  not  have  been  present  in  convocation  at  a  city  beyond  CHAP. 
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its  limits.*     And  indeed,  if  we  were  to  found  our  judgement  merely 


on  the  language  used  in  these  writs,  it  would  be  hard  to  resist  a  very 
strange  paradox,  that  the  clergy  were  not  only  one  of  the  three  const. 
estates  of  the  realm,  but  as  essential  a  member  of  the  legislature  by 
tlieir  representatives  as  the  commons.-f-  They  are  summoned  in  the 
earliest  writ  extant,  (23  E.  I.)  ad  tractandum,  ordinandum  et  facien- 
dum nobiscum,  et  cum  caeteris  praelatis,  proceribus,  ac  aliis  incoUs 
regni  nostri ;  in  that  of  the  next  year,  ad  ordinandum  de  quantitate 
;et  modo  subsidii ;  in  that  of  the  twenty-eighth,  ad  faciendum  et 
consentiendum  his,  quae  tunc  de  communi  consilio  ordinari  conti- 
gerit.  In  later  times,  it  ran  sometimes  ad  faciendum  et  cmisentien^ 
,dum,  sometimes  only  ad  consentiendum :  which,  from  the  fifth  of 
Hichard  II.,  has  been  the  term  invariably  adopted.ij:  Now,  as  itjs 
usual  to  infer  from  the  same  words  when  introduced  into  the  writs 
for  election  of  the  commons,  that  they  possessed  aji  enacting  power 
impUed  in  the  words  ad  faciendum,  or  at  least  to  deduce  the  neces^ 
jsity  of  their  assent  from  the  words  ad  consentiendum,  it  should  seem 
to  follow,  that  the  clergy  were  invested,  as  a  branch  of  the  parlia-r 
ment,  with  rights  no  less  extensive.  It  is  to  be  considered,  how  we 
can  reconcile  these. apparent  attributes  of  political  power  with  the 
unquestionable  facts,  that  almost  all  laws,  even  while  they  continued 
to  attend,  were  passed  without  tlieir  concurrence,  and  that,  after 
some  time,  they  ceased  altogether  to  comply  with  tl^  writ,^ 

•  Bot.  Pari,  vol*  i..  p.  189.    Atterbujry,  commoas  is  not  borne  out  by  any  thing.lkM 

p.  229.  appears  on  our  records,  and  is  contradicted 

f  The  lower  house  of  convocation,,  in  by  many  passages.  But  it  is  said,  that  die 
1547,  terri6ed  at  the  progress  of  refonpa-  clergy  were  actually  so  united  with  the  cona- 
tion, petitioned,  that "  according  to  the  tenor  mons  in  the  Irish  parliament  till  the  Refor- 
of  the  king's  writ,  and  the  ancient  customs  madon.  Gilbejrt's  Hist,  of  the  ^chequer, 
of  the  realm,  they  might  have  room  and  p.  57, 
place,  and  be  associated  with  die  commons         1:  Hody,  p.  39^. 

ML  the  nether  house  of  this  present  parlia-         |  The  praimunientes  cbuiae  in  a  bish^p^s 

ment,  as  members  of  the  commonwealth  and  writ  of  sumimons  was  so  far  regarded  down  to 

the  king's  most  humble  subjects."     Bumet'is  the  ReformaUou,  that  proctors  were  elected. 

Hist,  of  ReformaUon,   vol.  ii.    Appendix,  and  their  names  returned  upon  the  writ; 

^o.  17'    This  assertion  that  the  clergy  had  though  the  .clergy  never  attended  from,  the 

ever  l^een  associated  as  9ne  body  with  the  b^innin^  of  the  fiftcaentk  century,  and  gave 


VIIl. 

PART  III. 


342  HISTORY  AND  GOVEftNMEN'ft  OF  EUROPE 

CHAP.  The  solution  of  this  difficulty  can  only  be  found  in  that  estfangc- 
ment  from  the  common  law  and  the  temporal  courts,  which  the 
clergy  throughout  Europe  were  disposed  to  affect.  In  this  country, 
CONST,  their  ambition  defeated  its  own  ends ;  and  while  they  endeavoured 
by  pri\dleges  and  immunities  to  separate  themselves  from  the  people, 
they  did  not  perceive  that  the  line  of  demarcation  thus  strongly 
traced  would  cut  them  off  from  the  sympathy  of  common  interests. 
Every  thing  which  they  could  call  of  ecclesiastical  cognizance  was 
drawn  into  their  own  courts ;  while  the  administration  of  what  they 
.contemned  as  a  barbarous  system,  the  temporal  law  of  the  land,  fell 
into  the  hands  of  lay  judges.  But  these  were  men  not  less  subtle, 
not  less  ambitious,  not  less  attached  to  their  profession  than  them- 
selves ;  and  wielding,  as  they  did  in  the  courts  of  Westminster,  the 
delegated  sceptre  of  judicial  sovereignty,  they  soon  began  to  controul 
the  spiritual  jurisdiction,  and  to  establish  the  inherent  supremacy  of 
tiie  common  law.  From  this  time  an  inveterate  animosity  subsisted 
between  the  two  courts,  the  vestiges  of  which  have  only  been  effaced 
by  the  liberal  wisdom  of  modern  ages.  The  general  love  of  the 
common  law,  however,  with  the  great  weight  of  its  professors  in  the 
king's  council  and  in  parliament,  kept  the  clergy  in  surprizing  sub- 
jection. None  of  our  kings  after  Henry  III.  were  bigots ;  and  the 
constant  tone  of  the  commons  serves  to  shew,  that  the  English  nation 
were  thoroughly  averse  to  ecclesiastical  influence,  whether  of  their 
own  church  or  the  see  of  Rome. 

It  was  natural,  therefore,  to  withstand  the  interference  of  the  clergy 
iiumnidned  to  parliament  in  legislation,  as  much  as  that  of  the  spi- 
ritual court  in  temporal  jurisdiction.  With  the  ordinary  subjects, 
indeed,  of  legislation  they  had  httle  concert.  The  oppressions  of 
jhe  king's  purveyors,  or  escheators,  or  officers  of  the  forests,  the 
abuses  or  defects  of  the  common  law,  the  regulations  necessary  for 
trading  towns  and  sea-ports,  were  matters  that  touched  them  not^ 


tbeir  Money  only  in  conipocftdon.    Since  the     for  form  merely  m  ^  inrit.    Wilkins,  Dit* 
Refenostion,  the  cUate  ha»  beni  preserved     iertatio>  ubi  9upni. 
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wd  to  which  their  conseat  was  oerer  required.    And,  as  they  well  CH AB. 

vin. 

PABTIIL 


Vf  f  f 

Imew  tlmre  was  no  design  in  summoning  their  attendance  but  to 


c^(Mn  money,  it  was  with  great  reluctance  that  they  obeyed  the 
royal  writ,  which  was  generally  obliged  to  be  enforced  by  an  ar-  oQiff»r. 
chif^IH»copail  mandate^"^  Thu$  instead  of  an  assembly  of  deputies 
ftom  an  estate  of  the  realm  they  became  a  synod  or  convocation^ 
And  it  seems  probable  that  in  most,  if  not  all,  instances  where  the 
clergy  are  said  in  the  roll  of  parliament  to  have  presented  their  pe- 
titions, or  are  otherwise  mentioned  as  a  dehberative  body^  we  shoultji 
suppose  the  convocation  alone  of  the  province  of  Canterbury  to  be 
inte»4^«'t*  For  that  of  York  seems  to  have  been  always  considered 
aft  inferipr,  and  even  ancillary  to  the  greater  province,  voting  sub* 
ftidies,  and  ev^i  assenting  to  canons,  without  deliberation,  in  com^ 
pliance  with  the  example  of  Canterbwy ;%  the  convocation  of  which 
province  consequently  assumed  the  importance  of  a  national  counciL 
But  in  either  point  of  view,  the  proceedings  of  this  ecclesiastical 
assembly,  collateral  in  a  certain  sense  to  parliament,  yet  very  inti- 
mately connected  with  it,  whether  sitting  by  virtue  of  the  prsemu^ 
nientra  clause  or  otherwise,  deserve  some  notice  in  a  constitutioBal 
history. 

In  the  sixth  year  of  Edward  III.,  the  proctors  of  the  t  clergy  sit 
specially  mentioned,,  as  present  at  the  speech  pronoimced  by  the 
king-s  commisfiianer,  and  retired,  along  with  the  prelates,  to  consult 
together  upon  the  business  submitted  to  their  deliberation.  They 
proposed  accordingly  a  sentence  of  excommunication  against  dis^ 
tiurbeis  of  the  peace^  which  was  assented  to  by  the  lor<ls  and.cora*- 


*  Hody,  p.  396.  403,  &c.     In  1314,  the  both    provinces    never  actually  met  in  a 

clergy  protest  «ten  against  the  recital  of  the  national  council,  or  house  of  psMiMneft^ 

kiDjg's  v;at  .to  the  ard^bishop»  directing  him  under  the  prsemunientes  writ^  after  the  reigi| 

to  summon  the  clergy  of  his  province,  mliis  of  Edward  II.,  though  the  proctors  were 

letters  mandatory,  declaring  that  the  English  duly  returned.     Buf  Hody  does  not  go  quite 

efeir^  )^  not  h^f^D  acQiMtopo^,  nor  ought  so  far,  and  Atterbury  bad  a  partkulur  ipo^ve 

y^ng^,  to  be  cpi^vpWib^  th^; king's  autho?  to  enhance  the  inftuence  of.  die  co»v«ca^n 

rity.     Atterbury,  p.  230.  for  C^t^yfaMry- 

t  Hody,  p.  425.    Atterbury,  p.  ^,^3.  %  Ajmhrny^  p*  46. 
The  latter  seems  to  thipjl.  AiM  t^.  clpi%|  of 
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CHAP,  riions.     The  clergy  are  said  afterwards  to  have  had  leave,  as  well  as 
^'"-    the  knights,  citizens  and  burgesses,  to  return  to  thdr  homes;   the 

PART  in.  11  &  ' 

w^^-*^  prelates  and  peers  continuing  with  the  king.*  This  appearance  of 
^const!*  the  clergy  in  full  parliament  is  not  perhaps  so  decisively  proved  by 
any  later  record.  But  in  the  eighteenth  of  the  same  reign,  several 
petitions  of  the  clergy  are  granted  by  the  king  and  his  council^ 
entered  on  the  roll  of  parliament,  and  even  the  statute  roll,  and  in 
some  respects  are  still  part  of  our  law.-f-  To  these  it  seems  high!}' 
probable  that  the  commons  gave  no  assent;  and  they  may  be 
reckoned  among  the  other  infringements  of  their  legislative  rights. 
It  is  remarkable,  that  in  the  same  parliament,  the  commons,  as  if 
apprehensive  of  what  was  in  preparation,  besought  the  king  that  no 
petition  of  the  clergy  might  be  granted,  till  he  and  his  council  should 
have  considered  whether  it  would  turn  to  the  prejudice  of  the  lords 
or  commons..^ 

A  series  of  petitions  from  the  clergy,  in  the  twenty-fifth  of  Edward 
III.,  had  not  probably  any  real  assent  of  the  commons,  though  it  is 
■once  mentioned  in  the  enacting  words,  when  they  were  drawn  into 
a  statute.§  Indeed  the  petitions  correspond  so  little  with  the  general 
sentiment  of  hostility  towards  ecclesiastical  privileges  manifested  by 
the  k)wer  house  of  parliament,  that  they  would  not  easily  have  ob- 
tained its  acquiescence.  The  convocation  of  the  province  of  Can-^ 
terbury  presented  several  petitions  in  the  fiftieth  year  of  the  same 
king,  to  which  they  received  an  assenting  answer ;  but  they  are  not 
found  in  the  statute-book.  This  however  produced  the  following 
remonstrance  ft'om  the  commons  at  the  next  parliament:  **  Also,  the 
«aid  commons  beseech  their  lord  the  king,  that  no  statute  nor  ordi- 
nance be  made  at  the  petition  of  the  clergy,  unless  by  assent  of  your 
commons ;  and  that  your  commons  be  not  bound  by  any  constitu- 
tions which  they  make  for  their  own  profit  without  the  commons* 

♦  Rot.  Pari.  vol.  ii.  p.  64;  65,  tended  statutes  were  therefore  every  way 

t  18  E.  UI.  Stat.  3.  Rot.  Pari.  vol.  ii.  p.  null ;  being  falsely  imputed  to  an  incomplete 

151.     This  is  the  parliament  in  which  it  is  parliament. 

very  doubtful  whether  any  deputies  from  t  ibid. 

cities  and  boroughs  had  a  place.    The  pre-  |  25  E.  IIL  atat  S. 
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assent.     For  thej  will  not  be  bound  by  any  of  your  statutes  or  ordi-  CHAP, 
nances  made  without  their  assent."*     The  king  evaded  a  direct    ^^^^- 

PART  lie. 

answer  to  this  petition.     But  the  province  of  Canterbury  did  not  the  v--v-w 
less  present  their  own  grievances  to  the  king  in  that  parliament,  and  ^co^ii" 
two  among  the  statutes  of  the  year  seem  to  be  founded  upon  no 
other  authority .-f- 

In  the  first  session  of  Richard  II.,  the  prelates  and  clergy  of  both 
provinces  are  said  to  have  presented  their  schedule  of  petitions  which 
appear  upon  the  roll,  and  three  of  which  are  the  foundation  of  sta- 
tutes unassented  to  in  all  probability  by  the  commons.:}:  If  the 
clergy  of  both  provinces  were  actually  present,  as  is  here  asserted,  it 
must  of  course  have  bieen  as  a  house  of  parHanient,  and  not  of  con- 
vocation. It  rather  seems,  so  far  as  we  can  trust  to  the  phraseology 
of  records,  that  the  clergy  sat  also  in  a  national  assembly  under  the 
king  s  writ  in  tlie  second  year  of  the  same  king.§  Upon  other  oc- 
casions during  the  same  reign,  where  the  representatives  of  the  clergy 
are  alluded  to  as  a  deliberative  body,  sit6ng  at  the  sajjie  time  with  , 
the  parliament,  it  is  impossible  to  ascertain  its  constitution ;  and  in- 
deed even  from  those  already  tited,  we  cannot  draw  any  positive 
inference.||     But  whether  in  contK>cation  or  in  parliament,  they  cer- 

*  p.  368.    The  word  they  is  ambiguous ;  ments  and  ordinances  formerlj  made  in  par- 

Whitelocke  (on  Parliamentary  Writ^  vol.  ii.  liament  had  been  annidled,  because  the  estate 

p.  346.)  interprets  it  of  the  commons:   I  of  clergy  had  not  been  present  thereat,  the 

shoold  raAer  suppose  it  to  mean  the  clergy,  prelates  and  clergy  might  make  a  proxy  uith 

f  50  E.  III.  c.  4  and  5.  sufficient  power  to  consent  in  their  name  to 

%  Rot.  Pari.  vol.  iii.  p.  25.     A  nostre  all  things  done  in  this  parliament.     Where- 

trea  excellent  seigneur  le  roy  supplient  hum-  upon  the  spiritual  lords  agreed  to  intrust 

blement  ses  devotes  oratours,  les  prelats  et  their  powers  to  Sir  lliomas  Percy,  and  gave 

lift  clergie  de  la  province  de  Canterbirs  et  him  a  procuration,  commencing  in  the  fol- 

d'  Everwyk.  stat.  I  Richard  II.  c.  IS,  14, 15.  lowing  words  :  **  Nos  Thomas  Cantaar'  et 

But  see  Hody,  p.  4d5. ;  Atterbury,  p.  339»  Robertus   Ebor'  archiepiscopi,  ac  prael%ti 

J  p.  37.  €t  clerus  utriusque  provincitt  Cantuar*  et 

it  might  be  argued,  from  a  passage  in  Ebor' jure  eccieeiarum  nostrarum  et  temfo- 

the  parliament-roll  of  21   R.  II.,  that  the  raliumearundemhabentesjiisinteressfindt  in 

clergy  of  both  provinces  were  not  only  pre-  singulis  parliamentis  dommi  .nostri  regis  et 

sent,  but  that,  they  were  accounted  an  es-  regni  Angliie  pro  tempore  celebrandis,  nee- 

sentud  part  of  parliament  in  temporal  mat-  non  teactandi  et  expediendi  in  eisdem  qnan* 

ters,  which  is  contrary  to  the  whole  tenor  of  turn  ad  singula  in  instanti  parUamento  pro 

our  laws.    The  commons  are  there  said  to  statu  et  honofe  dooiini  nostri  regis,  necnon 

have  prayed,  that  ^'  whereas  many  judge-  regali®  au»,  «c  quiete,  pace^  et  Iranquillitate 

TOL.  II.  y  V 
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CHAP,  tainly  formed  a  legislative  council  in  ecclesiastical  matters,  by  the 
VIII. 

PART  IIL 


•    adnce  and  consent  of  which  alone,  without  that  of  the  commons,  (I 


can  say  nothing  as  to  the  lords,)  Edward  III.  and  even  Richard  II. 
CONST,  enacted  laws  to  bind  the  laity.  I  have  mentioned  in  a  different 
place  a  still  more  conspicuous  instance  of  this  assumed  prerogative; 
namely,  the  memorable  statute  against  heresy  in  the  second  of  Henry 
IV. ;  which  can  hardly  be  deemed  any  thing  else  than  an  infringe- 
ment of  the  rights  of  parliament,  more  clearly  established  at  that 
time  than  at  the  accession  of  Richard  II.  Petitions  of  the  commons 
relative  to  spiritual  matters,  however  frequentl}^  proposed,  in  few  or 
no  instances  obtained  the  king's  assent  so  as  to  pass  into  statutes, 
unless  approved  by  the  convocation.*  But,  on  the  other  hand, 
scarcely  any  temporal  laws  appear  to  have  passed  by  the  concur- 
rence of  the  clergy.  Two  instances  only,  so  far  as  I  know,  are  on 
record:  the  parliament  held  in  the  11th  of  Richard  II.  is  annulled 
by  that  in  the  twenty-first  of  his  reign,  "  with  the  assent  of  the  lords 
spiritual  and  temporal,  and  the  proctors  of  the  clergy ^  and  the  com- 
mons/'-f-  and  the  statute  entaihng  the  crown  on  the  children  of 
Henry  IV.  is  said  to  be  enacted  on  the  petition  of  the  prelates, 
nobles,  clergy,  and  commons.^  Both  these  were  stronger  exertions 
of  legislative  authority  than  ordinary  acts  of  parliament,  and  were 
f  v^ry  likely  to  be  questioned  in  succeeding  times. 
jurMdicrion      The  supreme  judicature,  which  had  been  exercised  by  the  king's 

oftheking'8  t  i,  •  /•xi  •  i 

•Qoncu.      court,  was  diverted,  about  the  reign  of  John,  into  three  channels ; 


regni   judiciaiiter   justificandby    venerabili  the  words  above  printed  in  italics^  it  will  be 

viro  domino  Tbomse  de  Percy  Militi,  nos-  evident,  that  the  spiritual  lords  holding  by 

tram  pleoarie  committimus  potestatem.     It  barony  are   the   only   persons    designated ; 

may  be  perceived  by  these  expressions,  and  whatever  may  have  been  meant  by  the  sin^ 

more  une(|iiivocalty  by  the  nature  of  the  gular  phrase,  as   applied  to   them,  clerut 

case,  that  it  was  the  judicial  power  of  par-  utriusque  provincial.     Rot.  Pari.  vol.  iii.  p. 

liament,  which  the  spiritual  lords  delegated  348. 

to  their  proxy.     Many  impeachmeuts  for  *  Atterbury,  p.  346. 

capital  offences  were  coming  on,  at  which,  f  (21   R.  II.  c.   1(2.     Burnet's  Hist,  of 

by  their  canons,  the  bishops  could  not  assist.  Reformation  (vol.  ii.  p.  47*)  ted  roe  to  this 

But  it  can  never  be  conceived,  that  the  in^  act,  which  I  had  overlooked. 

flsrior  deigy  had  any  share  in  this  high  judi-  %  Rot.  Pari.  vol.  iii.  p.  582.    Atterburr, 

cature.     Andy  upon  looking  atteutively  ^  p.  61. 
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the  tribunals  of  King's  Bench,  Common  Pleas,  and  the  Exchequer.*  CHAP, 

PART  HI, 


These  became  the  regular  fountains  of  justice,  which  soon  almost 


absorbed  the  provmcial  jurisdictioDS  of  the  sheriff  and  lord  of  manor 
But  the  original  institution,  having  been  designed  for  ends  of  state,  ^coNsIf 
pohce  and  revenue,  fuU  as  mubh  as  for  the  determination  of  private 
suits,  still  preserved  the  most  eminent  part  of  its  authority.  For  the 
kingfs  ordinary  or  privy  council,  which  is  the  usual  style  from  the 
reign  of  Edward  J.^  seems  to  have  been  no  other  than  the  king^s  oourt 
(curia  regis)  of  older  times,  being  composed  of  the  same  persons, 
and  having,  in  a. principal  degree,  the  same  subjects  of  deliberation. 
It  consisted  of  the  chief  ministers ;  ad  the  chancellor,  treasurer,  lord 
steward,  lord  admiral,  lord  marshall,  the  keeper  of  the  privy  seal, 
the  chamberlain,  treasurer,  and  comptroller  of  the  household,  the 
chancellor  of  the  exchequer,  the  master  of  the  wardrobe ;  and  of  the 
judges,  king^s  serjeant,  and  attorney-general,  the  master  of  the  rolls^ 
and  justices  in  e3rre,  who  at  that  time  were  not  the  same  aa  the  judges 
dX  Westminster.  When  all  these  were  called  together,  it  was  a  full 
^uncil ;  but  where  the  business  was  of  a  more  contracted  nature, 
those  oqly  who  were  fittest  to  advise  were  summoned;  the  chan-^ 
cellor  and  judges,  for  matters  qf  law;  the  oflScers  of  state,  for  what 
concerned  the  revenue  or  household. 

The  bui^ness  of  this  council,  out  of  parUament,  may  be  reduced  ^ 
to  two  heads;  its  ddiberatiye.oflSce,  as  a  council  of  advice,  and  it» 
decisive  powey  of  jurisdiction.  With  respect  to  the  first,  it  obviously 
comprehended,  all  subjects  of  pohtical  ddiberation,  which  were 
usually  referred  to  it  by  the  king ;  this  being  in  fact  the  administra^ 
tion  or  governing  council  of  state,  the  distinction  of  a  cabinet  being 
introduced  in  comparatively  modem  times.  But  there  were  likewise 
%  vast  nvimber  of  petitions  continually  presented  to  the  council, 
upon  which  they  proceeded  no  farther  than  to  sort,  as  it  were,  and 
forward  them  by  indorsement  to  the  proper  courts,  or  advise  the 

♦  The  ensuing  sketch  of  the  jurisdiction  Treatise  of  the  Jurisdiction  of  the  Lords* 
exercised  by  the  lung's  council  has  been  House  in  Parliament^  published  by  Mr. 
chiefly  derived  from  Sir  Matthew  Hale's     Hargrav«. 

Y  Y  2 
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CHAP,  suitor  what  remedy  he  had  to  seek.    Thus  some  petitions  are  ari-^ 
i>ADa.^r  swered;  "this  cannot  be  done  without  a  new  law;''   some  were 

r  AKT  HI. 

^-•v-v  turned  over  to  the  regular  court,  as  the  chancery  or  king's  bench; 

CONST,  some  of  greater  moment  were  indorsed  to  be  heard  "  before  tte  great 
council ;"  some,  conc^eming  the  king's  interest,  were  rrferred  to  the 
chancery,  or  select  persons  of  the  council. 

The  coercive  authority  exercised  by  this  standing  council  of  die 
king  was  far  more  important.  It  may  be  divided  into  acts  legislative 
and  judicial.  As  for  the  first,  many  ordinances  were  made  iu 
council;  sometimes  upon  request  of  the  commons  in  parliament, 
who  felt  themselves  better  qualified  to  state  a  grievance  than  a 
remedy;  sometimes  without  any  pretence,  unless  the  usage  of  go- 
vernment, in  the  infancy  of  the  constitution,  may  be  thought  to 
afford  one.  These  were  always  of  a  temporary  or  partial  nature, 
and  were  considered  as  regulations  <  not  sufficiently  important  to 
demand  a  new  statute.  Thus  in  the  second  year  of  Richard  !!•,  the 
council,  after  hearing  read  the  statute-roll  of  an  act  recentiy  passed 
conferring  a  criminal  jurisdiction  in  certain  cases  upon  justices  of 
the  peace,  declared  that  the  intention  of  partiatnent,  though  not 
cl^irly  expressed  therein,  had  been  to  extend  that  jiirisdifction  to 
certain  other  cases  omitted,  which  accordingly  they  caused  to  be  in- 
serted in  the  connnissions  made  to  these  justices  under  the  great 
seal.*  But  they  frequently  so  much  exceeded  what  the  growing 
3pirit  of  public  liberty  would  permit,  that  it  gave  rise  to  complaint 
in  parliament.  The  commons  petition,^  in  13  R.  II.,  that  "  neither 
the  chancellor  nor  the  king's  council,  aft:er  the  close  of  parliament, 
?nay  make  any  ordinance  against  the  common  law,  or  the  afncient 
customs  of  llie  land,  or  the  statutes  made  heretofore  or  to  be  made 
in  this  parliament ;  but  that  the  common  law  have  its  course  for  alf 
the  people,  and  no  judgement  be  rendered  without  due  legal 
process;"  The  king  answers,  "  Let  it  be  done  as  has  been  usual 
heretofore,  saving  the  prerogative ;  and  if  any  one  is  aggrieved,  let 

*  Rot.  Pari.  vol.  iu.  p^  84. 
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liim  shew  it  specially,  and  right  shall  be  done  him/'*    This  unsa-  CHAP 
tisfactory  answer  proves  the  arbitrary  spirit  in  which  Richard  was    ^*'** 

,        -  PART  m« 

detennmed  to  govern.  v-^v*«^ 

The  judicial  power  of  the  council  was  in  some  instances  founded  ^c^sx!^ 
upon  particular  acts  of  parliament,  giving  it  power  to  hear  and  de- 
termine certain  causes.  Many  petitions  likewise  were  referred  to  it 
from  parliament,  especially  where  they  were  left  unanswered  by 
reason  of  a  dissolution.  But,  independently  of  this  delegated  autho* 
rity,  it  is  certain  that  the  king's  council  did  anciently  exercise,  as 
well  out  of  parliament  as  in  it,  a  very  great  jurisdiction,  both  in 
causes  criminal  and  civil.  Some,  however,  have  contended,  that 
whatever  they  did  in  this  respect  was  illegal,  and  an  encroachment 
upon  the  common  law,  and  Magna  Charta.  And,  be  the  common 
law  what  it  may,  it  seems  an  indisputable  violation  of  the  charter,  in 
its  most  admirable  and  essential  article,  to  drag  men  in  questions  of 
their  freehold  or.  liberty  before  a  tribunal  which  neither  granted 
them  a  trial  by  their  peers,  nor  elway^  respected  the  law  of  the  liandl 
Against  this  usurpation  the  patriots  of  those  times  never  ceased  to 
lift  their  voices.  A  statute  of  the  fifth  year  of  Edward  III.  provides 
that  no  man  shall  be  attached,  nor  his  property  seized  into  the  king^s 
bands,  against  the  form  of  the  great  charter,  and  the  law  of  the  land<. 
In  the  twenty-fifth  of  the  same  king,  it  was  enacted,  that  "  npne 
shall  be  taken  by  petition  or  suggestion  to  the  king  or  his  council; 
unless  it  be  by  indictment  or  presentment,  or  by  writ  original  at  the 
common  law,  nor  shall  be  put  out  of  his  franchise  or  freehold,  unless 
he  be  duly  put  to  answer,  and  forejudged  of  the  same  by  due  course 
of  law/'-f  This  was  repeated  in  a  short  act  of  the  twenty-eighth  of 
his  reign  4  h^t  both,  in  all  probability,  were  treated  with  neglect ; 

♦  Rot.  Pari.  vol.  iii.  p.  266*  ment  and  the  determination  of  pleas  of  free- 

ir  25  E.  III.  Stat.  5.  c.  4.     See  the  peti-  hold  before  the  council,  took  away  the  com- 

tion  Rot.  Pari.  vol.  ii.  p.  228.  which  extends  pulsory  finding  of  men  at  arms  and  other 

fiirther  than  the  king's  answer,  or  the  statute,  troops,  confirmed  the  reasonable  aid^  of  the 

Probably  this  fifth  statute  of  the  25tli  of  king^s  tenants  fixed  by  3  E.  1.  and  provided 

Edward  III.  is  the  most  extensively  benefir  that  the  king's  protection  should  not  hinder 

cial  act  in  the  whole  body  of  our  laws.     It  civil  process  or  execution, 
established  certainty  in  treasons,  regulated         %  28  £.  III.  c,  d. 
purveyance,  prohibited  arbitrary  imprison- 
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CHAP,  for  another  was  passed  some  years  afterwards,  providing,  that  no 


VHI 

PART  III. 


man  shall  be  put  to  answer  without  presentment  before  justices,  or 
matter  of  record,  or  by  due  process  and  writ  original  according  to 
^coNST.^  the  old  law  of  the  land.  The  answer  to  the  petition  whereon  this 
statute  is  grounded,  in  the  parHament-roU,  expressly  declares  this  to 
be  an  article  of  the  great  charter.*  Nothing,  however,  would  pre- 
vail on  the  council  to  surrender  so  eminent  a  power,  and,  though 
usurped,  yet  of  so  long  continuance.  Cases  of  arbitrary  imprison- 
ment frequently  occurred,  and  were  remonstrated  against  by  the  com- 
mons. The  right  of  every  freeman  in  that  cardinal  point  was  as  in- 
dubitable, legally  speaking,  as  at  this  day  ;  but  the  courts  of  law  were 
afraid  to  exercise  their  remedial  functions  in  defiance  of  so  powerful 
a  tribunal.  After  the  accession  of  the  Lancastrian  family,  these,  hke 
other  grievances,  became  rather  less  frequent;  but  the  commons 
remonstrate  several  times,  even  in  the  minority  of  Henry  VI.,  against 
the  councirs  interference  in  matters  cognizable  at  common  law.-^^ 
In  these  later  times,  the  civil  jurisdiction  of  the  council  was  princi- 
pally exercised  in  conjunction  with  the  chancery,  and  accordingly 
they  are  generally  named  together  in  the  complaint.  The  chancellor 
having  the  great  seal  in  his  custody,  the  council  usually  borrowed  its 
process  from  his  court.  This  was  returnable  into  chancery  even 
where  the  business  was  depending  before  the  council.  Nor  were 
the  two  jurisdictions  less  intimately  allied  in  their  character;  each 

*  42  E.  III.  c.  3.  and  Rot.  Pari.  vol.  ii.  there  was  always  a  provision  in  their  castles, 

p.  293.     It  is  not  surprizing,  that  the  king's  enabled  them  to  render  this  oppressive  juris- 

council  should  have  persisted  in  these  trans-  diction  effectual. 

gressions  of  their  Jawfiil  authority,  when  we  +  Rot.  Pari.  17  R.  II.  vol.  iii.  p.  SI 9-;  4 

find  a  similar  jurisdiction  usurped  by  the  H.  IV.  p.  507-;   1  H.  VI.  vol.  iv.  p.  189.  > 

officers  of  inferior  persons.     Complaint  is  3  H.  VI.  p.  29'2.;  8  H.  VI.  p.  343.;  10  H. 

made  in  the   18th  of  Richard  II.,  that  men  VI.  p.  40:;.;   13  H.  VI.  p.  501.     To  one  of 

were  compelled  to  answer  before  the  council  these,  (JO  H.  VI.)  *'  that  none  should  be  put 

of  divers  lords  and  ladies,  for  their  freeholds  to  answer  for  his  freehold  in  parliament,  nor 

and  other  matters  cognizable  at  common  before   any  court  or  council   where   such 

law,  and  a  remedy  for  this  abuse  is  given  by  things  are  not  cognizable  by  the  law  of  the 

petition  in  chancery,  stat.  15  R.  Ii.  c.  12.  land,*'  the  king  gave  a  denial.    As  it  was  less 

This  act  is  confirmed  with  a  penalty  on  its  usual  to  refuse  promises  of  this  kind,  than  to 

contraveners  the  next  year.  l6  R.  II.  c.  2.  forget  them  afterwards,  I  do  not  understand 

The  private  gaols  which  some  lords  were  the  motive  of  this, 
permitted  by  law  to  possess^  and  for  which 
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being  of  an  equitable  nature;  and  equity,  as  then  practised,  being  CHAP, 
little  else  than  innovation  and  encroachment  on  the  course  of  law.  ^^^^  :„ 

• '  PART  111. 

This  part,  long  since  the  most  important,  of  the  chancellor's  judicial  ^'^-^^-^ 
function,  cannot  be  traced  beyond  the  time  of  Richard  II.  when  the  ^onsi? 
practice  of  feoffments  to  uses  having  been  introduced,  without  any 
legal  remedy  to  secure  the  cestui  que  use,  or  usufructuary,  against 
his  feoffees,  the  court  of  chancery  undertook  to  enforce  this  species 
of  contract  by  process  of  its  own.* 

Such  was  the  nature  of  the  king's  ordinary  council  in  itself,  as  the 
organ  of  his  executive  sovereignty ;  and  such  the  jurisdiction,  which 
it  habitually  exercised.  But  it  is  also  to  be  considered  in  its  relation 
to  the  parliament,  during  whose  session,  either  singly,  or  in  conjunc- 
tion with  the  lords'  house,  it  was  particularly  conspicuous.  The 
great  officers  of  state,  whether  peers  or  not,  the  judges,  the  king's 
Serjeant,  and  attorney-general  were,  from  the  earhest  times,  as  the 
latter  still  continue  to  be,  summoned  by  special  writs  to  th^  upper 
house.  But  while  the  writ  of  a  peer  runs,  ad  tractandum  nobiscum 
et  cum  caeteris  praelatis,  magnatibus  et  proceribus;  that  directed 
to  one  of  the  judges  is  only,  ad  tractandum  nobiscum  et  cum  caeteria 
de  consilio  nostro ;  and  the  seats  of  the  latter  are  upon  the  woolsacks 
at  one  extremity  of  the  house- 
In  the  reigns  of  Edward  I.  and  II.,  the  council  appear  to  have 
been  the  regular  advisers .  of  the  king  in  passing  laws,  to  which  the 
houses  of  parliament  had  assented.  The  preambles  of  most  statutes 
during  this  period  express  their  concurrence.  Thus,  the  statute 
Westm.  I.  is  said  to  be  the  act  of  the  king,  by  his  council,  and  by 

*  Hale'8  Jurisdiction  of  Lords'  House,  king's  couucil  to  advise  of  a  remedy  against 
p.  46.  Coke,  2  Inst.  p.  55S*  The  last  the  ensuing  parliament.  It  may  perhaps  be  ' 
author  places  this  a  little  later.  There  is  a  inferred  from  hence,  that  the  writ  of  sub- 
petition  of  the  commons,  in  the  roll  of  the  pcena  out  of  chancery  had  not  yet  been  ap- 
4tb  of  Henry  IV.  p.  5 1 4 .  that  whereas  many  plied  to  protect  the  cestui  que  use.  But  it 
grantees  imd  feoffees  in  trust  for  their  grantors  is  equally  possible,  that  the  commons,  being 
and  feoffers,  alienate  or  charge  the  tene-  disinclined  to  what  they  would  deen^  an 
ments  granted,  in  which  case  there  is  no  illegal  innovation,  were  endeavouring  to  re- 
remedy,  unless  one  is  ordered  by  parliament,  duce  these  fiduciary  estates  within  the  pale 
tliat  tne  king  and  lords  would  provide  a  of  the  common  law,  as  was  afterwards  done 
remedy.    This  petition  is  referred  to  the  by  the  statute  of  uses. 
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CHAP,  the  assent  of  archbishops,  bishops,  abbots,  priors,  earls,  barons,  and 
^^^'-  all  the  commonalty  of  the  realm  being  thither  summoned.  The 
V— -v^^  statute  or  escheators,  29  ii».  1.  is  said  to  be  agreed  by  the  council, 

\wJst!^  enumerating  their  names,  all  whom  appear  to  be  judges  or  public 
officers.  Still  more  striking  conclusions  are  to  be  drawn  from  the 
petitions  addressed  to  the  council  by  both  houses  of  parliament.  In 
the  8th  of  Edward  11.  there  are  four  petitions  from  tlie  commons 
to  the  king  and  his  council ;  one  from  the  lords  alone ;  and  one  in 
which  both  appear  to  have  joined.  Later  parhaments  of  the  same 
reign  present  us  with  several  more  instances  of  the  like  nature. 
Thus,  in  18  E.  II.  a  petition  begins :  "  To  our  lord  the  king,  and  to 
his  council,  the  archbishops,  bishops,  prelates,  earls,  barons,  and 
others  of  the  commonalty  of  England  shew,^'  &c.* 

But  from  the  beginning  of  Edward  III.'s  reign,  it  seems  that  tlie 
council  and  the  lords'  house  in  parliament  were  often  blended 
together  into  one  assembly.  This  was  denominated  the  great  cquo- 
oil,  being  the  lords  spiritual  and  temporal,  with  the  king's  ordinary 
council  annexed  to  them,  as  a  council  within  a  council.  And  even 
in  much  earlier  times,  tlie  lords,  as  hereditary  counsellors,  were, 
either  whenever  they  thought  fit  to  attend,  or  on  special  summonses 
by  the  Jdng,  (it  is  hard  to  say  which,)  assistant  members  of  this 
council,  both  for  advice  and  for  jurisdiction.  This  double  capacity 
of  the  peerage,  as  members  of  the  parliament  or  legislative  assembly, 
and  of  the  deliberative  and  judicial  council,  throws  a  very  great 
obscurity  over  the  subject.  However,  we  find  that  private  petitions 
for  redress  were,  even  under  Edward  I.,  presented  to  the  lords  in 
parliament,  as  much  as  to  the  ordinary  council.  The  parliament 
was  considered  a  high  court  of  justice,  where  relief  was  to  be  given 
in  cases  where  the  course  of  law  was  obstructed,  as  well  as  where  it 
was  defective.  Hence  the  intermission  of  parliaments  was  looked 
upon  as  a  delay  of  justice,  and  their  annual  meeting  is  demanded 
iipon  that  ground.     "  The  king/'  says  Fleta,  "  has  his  court  in  his 

*  Rot,  Pari.  vol.  i.  p.  4  J  6. 
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council,  in  his  parlianients,  in  the  presence  of  bishops,  earls,  barons,  CHAP.- 

PART  in. 


lords,  and  other  wise  men,  where  the  doubtful  cases  of  judgements 


arc  resolved,  and  new  remedies  are  provided  against  new  injuries, 
and  justice  is  rendered  to  every  man  according  to  his  desert/'*  In  ^a>Nsr!^ 
the  third  year  of  Edward  II.,  receivers  of  petitions  began  to  be 
appointed  at  the  opening  of  every  parliament,  who  usually  trans- 
mitted them  to  the  ordinary,  but  in  some  instances  to  the  great 
council.  These  receivers  were  commonly  three  for  England,  and 
three  for  Ireland,  Wales,  Gascony,  and  other  foreign  dominions; 
There  were  likewise  two  corresponding  classes  of  auditors  or  triers 
of  petitions.  These  consisted  partly  of  bishops  or  peers,  partly  of 
judges  and  other  members  of  the  council ;  and  they  seem  to  have 
been  instituted  in  order  to  disburthen  the  council,  by  giving  answers 
to  some  petitions.  But  about  the  middle  of  Edward  III.'s  time, 
they  ceased  to  act  juridically  in  this  respect,  and  confined  them- 
selves to  transmitting  petitions  to  the  lords  or  the  counciL 

The  Great  Council,  according  to  the  definition  we  have  given,  con- 
sisting of  the  lords  spiritual  and  temporal,  in  conjunction  with  the 
ordinary  council,  or,  in  other  words,  of  all  who  were  severally  sum- 
moned to  parliament,  exercised  a  considerable  jurisdiction,  as  well 
civil  as  criminal.  In  this  jurisdiction,  it  is  the  opinion  of  Sir  M. 
Hale,  that  the  council,  though  not  peers,  had  right  of  suffrage ;  an 
opinioti  very  probable,  when  we  recollect  that  the  council,  by  them- 
selves, both  in  and  out  of  pariiament,  possessed,  in  fact,  a  judicial 
authority  litde  inferior;  and  that  the  king's  delegated  sovereignty  in 
the  administration  of  justice,  rather  than  any  intrinsic  right  of  the 
peerage,  is  the  foundation  on  which  the  judicature  of  the  lords  must 
be  supported.  But  in  the  time  of  Edward  III.  or  Richard  II.,  the 
lords,  by  their  ascendancy,  threw  the  judges  and  rest  of  the  council 
into  shade,  and  took  the  decisive  jurisdiction  entirely  to  themselves^ 
making  use  of  their  former  colleagues  but  as  assistants  and  advisers^ 

.*!.  ii.  c.  2, 

VOL.  II.  5?  z 
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CHAP,  as  they  still  continue  to  be  held  in  all  the  judicial  proceedings  of 
«Xri       that  house. 

PART  in. 

'^^N^^  Those  statutes  which  restrain  the  king's  ordinary  council  froni 
*^coNST?  disturbing  men  in  their  freehold  rights,  or  questioning  them  for  mis- 
demeanours, have  an  equal  application  to  the  lords'  house  in  parlia- 
ment, though  we  do  not  frequently  meet  with  complaints  of  the 
encroachments  made  by  that  assembly.  There  was,  however,  one 
class  of  cases  tacitly  excluded  from  the  operation  of  those  acts,  in 
which  the  coercive  jurisdiction  of  this  high  tribunal  had  great  con- 
venience ;  namely,  where  the  ordinary  course  of  justice  was  so  much 
obstructed  by  the  defending  party,  through  riots,  combinations  of 
maintenance,  or  over-awing  influence,  that  no  inferior  court  would 
find  its  process  obeyed.  Those  ages,  disfigured,  in  their  quietest 
reason,  by  rapine  and  oppression,  afforded  no  small  number  of  cases 
that  called  for  this  interposition  of  the  crown  and  parliament* 
They  do  not  occur  so  frequently,  however,  in  the  rolls  of  parHaiQent 
after  the  reign  of  Henry  IV.;  whether  this  be  attributed  to  the 
gradual  course  of  civilization,  and  to  the  comparative  prosperity, 
which  England  enjoyed  under  the  hne  of  Lancaster,  or  rather  to 
the  discontinuance  of  the  lords'  jurisdiction.  Another  indubitable 
branch  of  this  jurisdiction  was  in  writs  of  error;  but  it  may  be 
observed,  that  their  determination  was  very  frequently  left  to  a  select 
committee  of  peers  and  counsellors.  These  too  cease  almost 
entirely  with  Henry  IV. ;  and  were  scarcely  revived  tiU  the  accession 
of  James  I. 

Some  instances  occur  in  the  reign  of  Edward  III.,  where  records 
have  been  brought  into  parliament,  and  annulled  with  assent  of  the 
commons  as  well  as  the  rest  of  the  legislature.-f-     But  these  were 

*  This  is  remarkably  expressed  in  one  of  grete  myght  on  that  o  syde,  and  unmyght  on 

t^e  articles  agreed  in  parliament  8  H.  VI.  that  other,  or  elles  other  cause  resonable  yat 

for  the  regulation  of  the  council.     **  Item,  shal  move  him."    Rot.  Pari.  vol.  iv.  p.  343. 

diat  alle  the  billes  that  comprehend  matters  t  The  judgement  against  Mortimer  w^s 

terminable  atte  the  common  lawe,  shall  be  reversed  at  the  suit  of  his  son,  28  £.111. 

remitted  ther  to  be  determined ;  but  if  so  be,  because  he  had  not  been  put  on  his  trial, 

that  the  discresion  of  the  counseill  fele  to  The  peers  had  adjudged  him  to  death  in  his 
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attaiiiders  of  treasoD^  which  it  seemed   gracious  and  solemn  to  CHAP^ 
reverse  in  the  most  authentic  manner.     Certainly  the  commons  had  p^jiij 
neither  by  the  nature  of  our  constitution,  nor  the  practice  of  parUa-  ^--v-^ 

ENGLISH- 

BMnt,  any  ri^t  of  intermeddling  in  judicature ;  save  where  some-  gonst/ 
thing  was  required  beyond  the  existing  law,  or  where,  as  in  thei 
statute  e£  treasons,  an  authority  of  that  kind  was  particularly  re- 
9erv6d  to  both  houses.  This  is  fully  acknowledged  by  themselves  in 
the  first  year  of  Henry  IV.*  But  their  influence  upon  the  balance 
of  government  became  so  commanding  in  a  few  years  afterwards^ 
that  they  contrived,  as  has  been  mentioned  already,  to  have  petitions 
directed  to  them,  rather  than  to  the  lords  or  council,  and  to  transmit 
them  either  with  a  tacit  approbation,  or  in  the  form  of  acts,  to  the 
iipfier  house.  Perhaps  this  encroachment  of  the  commpfte  may 
have  contributed  to  the  disuse  of  the  lords'  jurisdiction,  who  would 
rather  relinquish  their  ancient  and  honourable  but  laborious  funo*- 
tion,  than  share  it  with  such  bold  usurpers. 

Although  the  restraining  hand   of  parhament  was  continually  ceoeni 
growing  more  effectual,  and  the  notions  of  legal  right  acquiring  the  gu4m. 
BVore  precision,  from  the  time  of  Magna  Charta  to  the  civil  war»  TcU  ages. 
tmder  Henry  VI.,  we  may  justly  say,  that  the  general  tone  of  admit 
lustration  was  not  a  little  {UrUtrary.    The  whole  fabric  of  English 
Uberty  rose  step  by  step,  through  much  toil,  and  many  sacrifices ; 
eaclt  generation  adding  some  new  security  to  the  work,  and  trusting 
thait  posterity  would  perfijct  the  labour  as  well  as  enjoy  the  reward. 
A  time  perhaps  was  even  then  foreseen,  in  the  visions  of  generous 
hope,  by  the  brave  knights  of  parhament,  and  by  the  sober  sagesr  of 
j[ustice,  when  the  prbndest  ministers  of  the  crown  should  recoil  from 
those  barriers^  which  were  then  daily  pushed  aside  with  impunity.    * 

There  is  a  material  distinction  to  be  taken  between  the  exercise  of 

sbaenc^  upon  common  notoriety  of  his  gmlt.  ther  seem  to  have  resulted  from  no  partiality^ 

4  E.  III.  p.  53.    In  the  same  session  of  but  a  true  sense  of  justice  m  respect  of 

fiSE.  111.  the  earl  of  Arundel's  attunder  treasons,  animated  by  the   recent  statute. 

was  also  reversed,  which  had  passed  in  1  E.  Rot.  Pari.  vol.  ii.  p.  266. 

III.,  when  Mortimer  was  at  the  heij^t  of  •  Rot.  Pari.  vol.  iii.  p.  427- 
his  power.    These  prcfcedents  taken  toge- 

Z  2  2 
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CHAP,  the  king^s  undeniable  prerogative,  however  repugnant  to  our  im- 
proved principles  of  freedom^  and  the  abuse  or  extension  of  it  to 
oppressive  purposes.     For  ^ye  cannot  fairly  consider  as  part  of  our 

CONST,  ancient  constitution,  what  the  parliament  was  perpetually  remon- 
strating against,  and  the  statute-book  is  full  of  enactments  to  repress. 
Doubtless  the  continual  acquiescence  of  a  nation  in  arbitrary  go- 
vernment may  ultimately  destroy  all  privileges  of  positive  institution, 
and  leave  them  to  recover,  by  such  means  as  opportunity  shall  oflfer, 
the  natural  and  imprescriptible  rights  for  which  human  societiea 
were  established.  And  this  may  perhaps  be  the  case  at  present 
with  many  European  kingdoms.  But  it  would  be  necessary  to  shut 
our  eyes  with  deliberate  prejudice  against  the  whole  tenor  of  the 
most  unquestionable  authorities,  against  the  petitions  of  the  com- 
mons, the  acts  of  the  legislature,  the  testimony  of  historians  and 
lawyers,  before  we  could  assert  that  England  acquiesced  in  those 
abuses  and  oppressions,  which  it  must  be  confessed  she  was  unable 
fully  to  prevent. 

The  word  prerogative  is  of  a  pecuHar  import,  and  scarcely  under* 
stood  by  those  who  come  from  the  studies  of  political  philosophy. 
We  cannot  define  it  by  any  theory  of  executive  functions.  All  these 
may  be  comprehended  in  it,  but  also  a  great  deal  more.  It  is  best 
perhaps  to  be  understood  by  its  derivation ;  and  has^  been  said  tabe 
that  law  in  case  of  the  king,  which  is  law  in  no  case  of  the  subject.* 
Of  the  higher  and  more  sovereign  prerogatives,  I  shall  here  say. 
nothing;  they  result  from  the  nature  of  a  monarchy,  and  have 
nothing  very  peculiar  in  their  character.  But  the  smaller  rights  of 
^  crown  shew  better  the  original  lineaments  of  our  constitution.  It 
is  said  conimonly  enough,  that  all  prerogatives  are  given  for.  thft 
subject's  good.  I  must  confess  that  no  part  of  this  assertion  cor- 
responds with  my  view  of  the  subject.  It  neither  appears  to  me  that 
these  prerogatives  w^ere  ever  given,  nor  that  they  necessarily  re-^ 
dpund  to  the  subject^s  good.     Prerogative,  in  its  old  sense,  might,  be 

*  Blackfltone^s  Conunent.  from  Fiuch,  vol.  i,  chap.  7^ 
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iJefined  an  advsuitage  ob^ned  by  the  crown  over  the  subject,  in  CHAP, 
cases  where  their  interests  came  into  competition,  by  reason  of  its    ^'*'' 
greater  strength.    This  sprang  from   the  nature  of  the  Norman  ^-•v-w' 
government,  which  rather  resembled  a  scramble  of  wild  beasts,  ^onst!^ 
where  the  strongest  takes  the  best  share,  than  a  system  founded 
AipoD  principles  of  common  utility.     And,  modified  as  the  exercise 
of  most  prerogatives  has  been  by  the  more  hberal  tone  which  now 
pervades  our  course  of  government,  whoever  attends  to  the  conmion 
practice  of  courts  of  justice,  and  still  more  whoever  consults  the  law- 
books, will  not  only  be  astonished  at  their  extent  and  multq>li€i£y, 
but  very  frequently  at  theiranjustice  and  severity. 

The  Teal  prerogatives  that  might  formerly  be  exerted  were  some-  Pumy* 
times  of  so  injurious  a  nature,  that  we  can  hardly  separate  them  ^'^' 
from  their  abuse.  A  striking  instance  is  that  of  purveyance,  wWeh 
will  at  once  illustrate  the  definition  above  given  of  a  prerogative,  the 
limits  within  which  it  was  to  be  exercised,  and  its  tendency  to  trans* 
gress  them.  This  was  a  right  of  purchasing  whatever  was  neeessary 
for  the  king's  household,  at  a  fair  price,  in  preference  to  every  oom* 
petitor,  and  without  the  consent  of  the  owner.  By  the  same  prero^ 
gative,  carriages  and  horses  were  impressed  for  the  king's  journeys^ 
and  lodgings  provided  for  his  attendants.  This  was  defended  oil  a 
pretext  of  necessity,  or  at  least  of  great  convenience  to  the  sovcNreigid} 
and  was  both  of  high  antiquity  and  universal  practice' liuroughout 
Europe.  But  the  royal  purveyors  had  the  utmost  temptaSion^  and 
doubtless  no. small  store  of  precedents,  to  stretch  this  power  beyond 
its  legal  boundary ;  and  not  only  to  fix  their  own  price  too  lew,  but 
to  seize  what  they  wanted  without  any  payment  at  all,  or  with  tallies 
which  were  carried  in  vain  to  an  empty  exchequer.*    This  gave  rise 

*  Letters  are  directed  to  all  the  sheriffs,  that  value.     But  it  is  not  to  be  ima^ned 

fi  Edw.  I.  injoining  tfiem  to  send  op  a  cer-  that  this  law  was  or  oould  be  observed, 
taio  number  of  beeves,  sheep,  capons,  &c.         Edward  III.,  impelled  by  the  exigencies 

for  the  king's  coronation.     Kymer,  vol.  ii.  of  his  French  war,  went  still  greater  lengths, 

p.  ei.    By  the  statute  91  Edw.  III.  c.  12.  and  seized  large  quantities  of  wool,  which  he 

goods  taken  by  the  purveyors  were  to  be  sold  beyond  sea,  as  well  as  provisions  for  the 

paid  for  on  the  spot,  if  under  twenty  shillings  supply  of  his  army.    In  both  cases  the  pro- 

▼aluei  pr  within  thre^  months  time^  if  above  pnetors  had  tallies,  or  other  securities  $  but 
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CHAP,  to  a  number  of  petitions  from  the  commons,  upon  which  statutes 
^         were  often  framed  ;  but  the  evil  was  almost  incurable  in  its  nature, 

PART  HI 

'^^^>r^  and  never  ceased  till  that  prerogative  was  itself  abolished.  Pur- 
^coN^f  veyance,  as  I  have  already  said,  may  serve  to  distinguish  the  defects 
from  the  abuses  of  our  constitution.  It  was  a  reproach  to  the  law, 
that  men  should  be  compelled  to  sell  their  goods  without  their  con- 
sent ;  it  was  a  reproach  to  the  administration,  that  they  were  de- 
prived of  them  without  payment. 

The  right  of  purchasing  men^s  goods  for  the  use  of  the  king  was 
extended  by  a  sort  of  analogy  to  their  labour.  Thus  Edward  III. 
announces  to  all  sheriffs,  that  Wilham  of  Walsingham  had  a  com- 
mission to  collect  as  many  painters  as  might  suffice  for  "  our  works 
in  St.  Stephen's  chapel,  Westminster,  to  be  at  our  wages  as  long  as 
shall  be  necessary ;''  and  to  arrest  and  keep  in  prison  all  who  should 
reftise  or  be  refractory ;  and  enjoins  them  to  lend  their  assistance.* 
Windsor  Castle  owes  its  massive  magnificence  to  labourers  impressed 
firom  every  part  of  the  kingdom.  There  is  even  a  commission  from 
Edward  IV.  to  take  as  many  workmen  in  gold  as  were  wanting,  and 
employ  them  at  the  king's  cost  upon  the  trappings  of  himself  and 
his  household  .-f- 
Abuses  of  Another  class  of  abuses  intimately  connected  with  unquestionable, 
rights.  though  oppressive,  rights  of  the  crown,  originated  in  the  feudal 
tenure' whicli  bound  all  the  lands  of  the  kingdom.  The  king  had 
indisputably  a  right  to  the  wardship  of  his  tenants  in  chivalry,  and 
io  the  ^cheats  or  forfeitures  of  persons  djdtig  without  heirs  or 
attainted  for  treason.  But  his  officers,  under  pretence  of  wardship, 
took  possession  of  lands  not  held  immediately  of  the  crown,  claimed 
escheats  where  a  right  heir  existed,  and  seized  estates  as  forfeited, 
which  were  protected  by  the  statute  of  entails.  The  real  owner  had 
no  remedy  against  this  dispossession,  but  to  prefer  his  petition  of 

their  despair  of  obtaining  payment  gave  rise^  p.  10.     See  also  p.  73*  and  Knyghton,  col. 

in  1338,  to  an  insurrection.    There  is  a  sin-  2570. 

^lar  apologetical  letter  of  Edwafd  to  the         *  Rymer,  t;  vi.  p.  417'. 

frrchbishops  on  this  occasion.     RymeP)  t.  V.         t  Idem,  t.  xi. 'p.  85S; 
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right  in  chancery,  or,  which  i^as  probably  more  effectual,  to  procure  CHAP. 
a  reiiMnstrance  of  the  house  of  commons  in  his  favour-    Even  where  p  J^l' . 
justice  was  finally  rendered  to  him,  he  had  no  recompense  for  his  ^^^'v^^ 
danxages ;   and  the  escheators  were  not  less  likely  to  repeat  an  ^c^oi^!^ 
iniquity  by  which  they  could  not  personally  suffer- 

The  charter  of  the  forests,  granted  by  Henry  III.  along  with  Foreitiaws. 
Magna  Charta,^  had  been  designed  to  crush  the  flagitious  system  of 
oppression,  which  prevailed  in  those  favourite  haunts  of  the  Norman 
kings.  They  had  still,  however,  their  pecuUar  jurisdiction,  though, 
from  the  time  at  least  of  Edward  III.,  subject  in  some  measure  to 
the  controul  of  the  king's  bench.-f-  The  foresters,  I  suppose,  might 
find  a  compensation  for  their  want  of  the  common  law,  in  that  easy 
and  hcentious  way  of  life  which  they  affected ;  but  the  neighbouring 
cultivators  frequently  suffered  firom  the  king's  officers,  who  at- 
tempted to  recover  those  adjacent  lands,  or,  as  they  were  called^ 
purlieus,  which  had  been  disafforested  by  the  charter,  and  protected 
by  firequent  perambulations.  Many  petitions  of  the  commons  rdatB 
to  this  grievance. 

The  constable  and  marshal  of  England  possessed  a  jurisdiction^  jansdictioo 
the  proper  Hmits  whereof  were  sufficiently  narrow,  as  it  seems  td  ^bie  find 
have  extenided  only  to  appeals  of  treason  qommitted  beyond  sto^ 
which  were  determined  by  combat,  and  to  mihtftry  offencejs  withiii 
the  realm.  But  these  high  officers  frequently  took  upon  them  to 
inquire  of  treasons  and  felonies  cognizable  atcomtnon  l^w,  and  even 
of  civil  contracts  or  trespasses.  This  is  no  bad  illustration  of  the 
state  in  which  our  constitution  stood  under  the  Plantagenets.  No 
eolour  of  right  or  of  supreme  prerogative  wa^  set  up  to  justify  a  pri> 

•  Matthew  Paris  asserts^  that  John  granted  Dialogue  on  the  Excheauer  under  Henry  11^ 

il  sepan^  forest-charter,  and  supports  bis  is  governed  by  its  own  laws,  not  founded  on 

position  by  bserting  that  of  Henry  HI.  at  the  common  law  of  the  land,  but  the  volun- 

full  length.     In  feet,  the  clauses  relating  to  tary  enactment  of  princes ;  so  that  whatever 

the  forests  were  incorporated  with  the  great  is  done  by  that  law  is  reckoned  not  legaf  in 

charter  of  John.    Such  an  error  as  this  shews  itself,  but  legal  according  to  forest  law.  p. 

Ae  precariousness  of  historical  t^timony,  %9*  non  justum  absolute,  sed  jnstum  secun* 

even  where  it  seems  to  be  best  grounded.  dikm  le^em  forestae  dicatur.    I  believe  my 

t  Coke,  4tfa  Inst,  p*  eg4«    The  forest  translation  of  ju^Ttim  b  right;  for  he  is  not 

4omain  of  the  king,  says  the  aulbor  of  the  vrriting  satiricalLy.  - 
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CHAP,  cedure  so  manifestly  repugnant  to  the  great  charter.  For  all  remon- 
strances against  these  encroachments,  the  king  gave  promises  in 
return;  and  a  statute  was  enacted,  in  the  13th  of  Richard  II.,  de- 

*tonst!^  daring  the  bounds  of  the  constable  and  marshal's  jurisdiction.*  It 
could  not  be  denied,  therefore,  that  all  infringements  of  these 
acknowledged  limits  >vere  illegal,  even  if  they  had  a  hundred  fold 
more  actual  precedents  in  their  favour  than  can  be  supposed.  But 
the  abuse  by  no  means  ceased  after  the  passing  of  this  statute,  as 
several  subsequent  petitions,  that  it  might  be  better  regarded,  will 
evince.  One,  as  it  contains  a  special  instance,  I  shall  insert.  It  is 
of  the  fifth  year  of  Henry  IV.  "  On  several  supplications  and 
petitions  made  by  the  commons  in  parliament  to  our  lord  the  king 
for  Bennet  Wilman,  who  is  accused  by  certain  of  his  ill-wishers,  and: 
detained  in  prison,  and  put  to  answer  before  the  constable  and  mar- 
shal, against  the  statutes  and  the  common  law  of  England,  our  said 
lord  the  king,  by  the  advice  and  assent  of  the  lords  in  parliament, 
granted  that  the  said  Bennet  should  be  treated  according  to  the 
statutes  and  common  law  of  England,  notwithstanding  any  com- 
mission to  the  contrary,  or  accusation  against  him  made  before  the 
constable  and  marshal/'  And  a  writ  was  sent  to  the  justices  of  the 
kind's  bench  with  a  copy  of  this  article  from  the  roll  of  parliament, 
directing  them  to  proceed  as  they  shall  see  fit  according  to  the  laws 
and  customs  of  England.-f- 

It  must  appear  remarkable,  that,  in  a  case  so  manifestly  within 
their  competence,  the  court  of  king's  bench  should  not  have  issued 
1^  writ  of  habeas  corpus,  without  waiting  for  what  may  be  considered 
as  a  particular  act  of  parliament  But  it  is  a  natural  effect  of  an 
arbitrary  administration  of  government,  to  intimidate  courts  of 
justice.J    A  negative  argument,  founded  upon  the  want  of  legal 

*  13R.  II.  c.  2.  command  under  the  great  or  privy  seal. 

t  Rot.  Pari.  vol.  iii.  p.  530.  And  the  conduct  of  Richard  II.,  who  9ou|(b| 

j:  The  apprehension  of   this  compliant  absolute  power  by  corrupting  or  iiitimidating 

spirit  in  the  ministers  of  justice  led  to  an  them,  produced  another  statute  in  the  eleventl^ 

excellent  act  in  2  £.  III.  c.  8.  diat  the  year  of  his  reign,  (c.  10.)  providiqg  that  oei- 

judges  shall  not  omit  to  do  ri^  for  any  di«r  letters  of  the  king's  signed  nor  of  dte^ 
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precedento^  is  certainly  not  condusiye,  when  it  relates  to  a  distant  CHAP« 
period,  of  ivhioh  all  the  precedents  have  not  been  noted ;  yet  it  must  p^^  ,^ 
sianke  ns,  that  in  the  learned  and  ssealous  arguments  of  Sir  Robert  ^^^-v-w 
Cotton,  Mr.  Selden  and  oth^^»  against  arbitrary  imprisonment,  in  const. 
the  great  case  of  the  habeas  corpus,  though  the  statute-law  is  full  of 
authorities  in  their  favour,  we  find  no  instance  adduced,  earlier  than 
the  reign  of  Henry  VII.,  where  the  king's  bench  has  released,  or 
even  bailed,  persons  committed  by  the  council,  or  the  consti^ble, 
Plough  it  is  unquestionable  that  such  conunittals  were  both  frequent 
anddllegaL* 

'If  Lhavefistithflilly  represented  thus  far  the  history  of  our  const!- 
tHjtion^'  its  essential  character  will  appear  to  be  a  monarchy  greatly 
limited  by  law^  though  retaining  much  power  that  was  ill  calculated 
to r  promote,  the  public  good,  and  swerving  continually  into  a* 
irKgubur  course,  which  there  was  no  restraint  adequate  to  correot. 
ButoC  »alLthe  notions  that  have  been  entertained  as  to  the  t^ieory/ol 
Ums  constitution,  the  least  consonant  to  law  and  history  is  that  which 
c<»sideiis»tbe  king  as  merely  an  hereditary  executive  magistrate^the 
first  o&cer.  of  the  state.  What  advantages  might  result  £9011  isaeh  n 
fonni  of  .government,  this  is  not  the  place  to  discuss.    Bistatftaer* 

privy  seal  should  from  thenceforth  be  sent  in  words  of  this  patent,  the  jurisdiction  given 

distiirbaiioe  of  the  law.    An  ordbance  of  was  only  over  such  causes  ^nis  in  tvinA  coa* 

Charles  V.,  king  of  France,  in  1369^  directs  stabularii  Angliae  ab  antiquo,  vie^  tepporff 

the  parliament  of  Paris  to  pay  no  regard  to  dicti  Gulielmi  conquaestoris,  seu  aliquo  tem- 

any  letters  under  hia  seal  snspeBdaig  the  pore  citra,  tractari,  andiri,  examinnn  aut  de* 

course  of  legal  procedure,  but  to  consider  cidi   consuevercnt  aut  jure  debuerant  aui 

them  as  surreptitiously  obtained.    Villaret,  debent.    These  are  expressed,  though  not 

t  X.  p.  175«    This  oidinaiice^  which  was  very  perspicuously,  in  tka  sMiite  Id  Ric.  IL 

sedulously  observed,  tended  very  much  to  .  c.  2.  that  declares  the  constable's  jurisdic* 

cottfirm  the  kidependence  and  integrity  of  tion.    And  the  chief  criminal  matter  nsserved 

tfiat  tribunal.  by  law  to  the  court  of  this  officer  was  trea* 

*  Cotton's  Posthuma,  p.  221.    HowelFs  son   committed  out  of  the  kingdom.     In 

State  Trials,  vol.  iii.  p.  1.  •  Humfe  ^otefs  *  violent  and  levolatiooarf  seasons,  such  ai 

a  fpnoi  of  the  office  of  constable  to  the  earl  the  commencement  of  Edward  I V«'s  reign, 

ofRivers  in  7  Edw.  IV.,  and  infers,  unwar-  some  persons  were  tried  by  martial  law 

rantably  eQou^,  that  **  its  Mtbority  was  in  before  the  constable.    But^  in  general,  the 

direct  contnudlctioB  to  Magna  Charta  \  and  exercbe  of  criminal  justice  by  this  tribunal 

it  is  evideat  that  no  regular  liberty  could  though  one  of  the  abuses  of  the  times,  can- 

aaJbaut  widft  it.    It  involved,  a  full  dictatorial  not  be  said  to  warrant  the  strong  language 

power,  eontinttally  subsisting  in  the  state.''  adopted  by  Hume. 
Hist,  of  England,  c.  122.    But  by  the  very 

VOL.  II.  3  A 
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CHAR  tainly  wan  n<^  the  ancient  constitution  of  Eneland.     Therfe  wm 

VHL 
PART  in. 


^        nothing  in  this,  absolutely  nothings  of  a  republican  appearance^ 


All  seemed  to  grow  out  of  the  monarchy,  and  was  referred  to  its 
'cwsT?'  advantage  and  honour..  The  voice  of  suppUcation,  even  in  the 
stoutest  disposition  of  the  commons,  was  always  humble ;  the  prero- 
gative was  always  named  in  large  and  pompous  expressions.  Still 
more  naturally  may  we  expect  to  find  in  the  law-books  even  an  obse- 
quious deference  to  power ;  irom  judges  who  scarcely  ventured  to 
consider  it  as  their  duty  to  defend  the  subject's  freedom,  and  who 
beheld  the  gigantic  image  of  prerogative,  in  the  full  play  of  itSi 
hundred  arms,  constantly  before  their  eyes.  Through  this  mo- 
narchical tone  which  certainly  pervades  all  our  legal  authorities^  a 
writer,  hke  Hume,  accustomed  to  philosophical  hberality  as  to  the 
principles  of  government,  and  to  the  democratical  language  which 
the  modern  aspect  of  the  constitution  and  the  liberty  of  printing 
have  produced,  fdl  hastily  into  the  error  of  beUeving  that  all  limi* 
tations  of  royal  power  during  the  fourteenth  and  fifteenth  cofituries 
were  as  much  unsettled  in  law  and  in  pubhc  opinion,  as  they  were 
liable  to  be  violated  by  force.  Though  a  contrary  position  has  been 
sufficiently  demonstrated,  I  conceive,  by  the  series  of  parliamentary 
proceedings  which  I  have  already  produced,  yet  there  is  a  passage 
in  Sir  John  Fortescue's  treatise  De  Laudibus  Jjegum  Angliee,  so  ex- 
plicit and  weighty,  that  no  writer  on  the  English  constitution  can  be 
excused  from  inserting  it.  This  eminent  person,  having  been  chie^ 
justice  of  the  king^s  bench  under  Henry  VI.,  was  governor  to  the 
young  prince  of  Wales  during  his  retreat  in  France,  and  received  at 
his  hands  the  office  of  chancellor.  It  must  never  be  forgotten,  that, 
in  a  treatise  purposely  composed  for  the  instruction  of  one  who 
hoped  to  reign  over  England,  the  limitations  of  government  are. 
enforced  as  strenuously  by  Fortescue,  as  some  succeeding  lawyers 
have  inculcated  the  doctrines  of  arbitrary  prerogative. 
Sir  John  "  A  king  of  England  cannot  at  his  pleasure  make  any  altera- 
d^riSi^M  tions  in  the  law  of  the  land,  for  the  nature  of  his  government  is 
jishCoQstt  not  only  regal,  but  poUtical.     Had  it  be^n  merely  regal,  he  would 
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hate  a  power  to  make  what  innorations  and  alterations  he  pleased  CHAR, 
in  the  laws  of  the  kingdom,  impose  tallages  and  other  hardships  ^^^^ 
upon  the  people  whether  they  would  or  no,  without  their  consent,  --^v-^ 
which  sort  of  government  the  civil  laws  point  out,  when  they  declare  ^onst!* 
Quod  principi  placuit,  legis  habet  vigorem.  But  it  is  much  other- 
wise with  a  king  whose  government  is  pohtical,  because  he  can 
neither  make  any  alteration  or  change  in  the  laws  of  the  realm  with* 
but  the  consent  of  the  subjects,  nor  burthen  them  against  their  wills 
tvith  strange  impositions,  so  that  a  people  governed  by  such  laws  as 
are  made  by  their  own  consent  and  approbation  enjoy  their  proper- 
ties securely,  and  without  the  hazard  of  being  deprived  of  them, 
either  by  the  king  or  any  other.  The  same  things  may  be  e^cted 
under  an  absolute  prince,  provided  he  do  not  degenerate  into  the 
tyrant.  Of  such  a  prince,  Aristotle,  in  the  third  of  his  Politico,  says, 
*  It  is  better  for  a  city  to  be  governed  by  a  good  man,  than,  by  good 
iaws.^  But  because  it  does  not  always  happen,  that  the  person 
presiding  over  a  people  is  so  qualified,  St.  Thomas,  in  the  book 
which  he  writ  to  the  king  of  Cyprus,  De  Regimine  Principum,  wishest 
that  a  kingdom  could  be  so  instituted,  as  that  the  king  might  not 
be  at  liberty  to  tyrannize  over  his  people ;  which  only  comes  to  pass 
in  the  present  case ;  that  is,  when  the  sovereign  power  is  restrained 
by  political  laws.  Rejoice,  therefore,  my  good  prince,  that  such  is 
the  law  of  the  kingdom  to  which  you  are  to  inherit,  because  it  will 
afford,  both  to  yourself  and  subjects,  the  greatest  security  and  satis- 
faction .^'* 

The  two  great  divisions  of  civil  rule,  the  absolute,  or  regal,  as  he 
calls  it,  and  the  political,  Fortescue  proceeds  to  deduce  flx)m  the 
several  originals  of  conquest  and  compact.  Cohceming  the  latter, 
he  declares  emphatically  a  truth  not  always  palatable  to  princes, 
that  such  governments  were  instituted  by  the  people,  and  for  the 
people's  good ;  quoting  St.  Augustin  for  a  similar  definition  of  a 
political  society.     "  As  the  head  of  a  body  natural  cannot  change 

*  Fortescue,  De  Laudibus  Legutti  Anglitt,  c.  9^ 
3  A  2 
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CHAP,  its  nerves  and  sinews,  cannot  deny  to  the  several  parts  their  proper 

PART  III. 


'•    energy,  their  due  proportion  and  ahment  of  blood ;  neither  can  a 


king,  who  is  the  head  of  the  body  politic,  change  the  laws  thereof, 
CONST,  nor  take  from  the  people  what  is  theirs,  by  right,  against  their  con- 
sent. Thus  you  have,  sir,  the  formal  institution  of  every  political 
kingdom,  from  whence  you  may  guess  at  the  power  which  a  king 
may  exercise  with  respect  to  the  laws  and  the  subject.  For  he  is 
appointed  to  protect  his  subjects  in  their  lives,  properties  and  laws ; 
for  this  very  end  and  purpose  he  has  the  delegation  of  power  from 
the  people ;  and  he  has  no  just  claim  to  any  other  power  but  this. 
Wherefore,  to  give  a  brief  answer  to  that  question  of  your's,  con- 
cerning the  different  powers  which  kings  claim  over  their  subjects, 
I  am  firmly  of  opinion  that  it  arises  solely  from  the  different  natures 
of  their  original  institution,  as  you  may  easily  collect  from  what  has 
been  said.  So  the  kingdom  of  England  had  its  original  from  Brute 
and  the  Trojans,  who  attended  him  from  Italy  and  Greece,  and 
became  a  mixt  kind  of  government,  compounded  of  the  regal  and 
political/'* 
Erroneouf  It  would  occupy  too  much  space  to  quote  every  other  passage  of 
by  Hume.*"  the  samc  nature  in  this  treatise  of  Fortescue,  and  in  that  in  titled.  Of 
the  Difference  between  an  Absolute  and  Limited  Monarchy,  which, 
so  far  as  these  points  are  concerned,  is  nearly  a  translation  from  the 
former.-f  But  these,  corroborated  as  they  are  by  the  statute-book 
and  by  the  rolls  of  parliament,  are  surely  conclusive  against  the 
notions  which  pervade  Mr.  Hume's  History.  I  have  already  re- 
marked that  a  sense  of  the  glaring  prejudice  by  which  some  whig 
writers  had  been  actuated,  in  representing  the  Enghsh  constitution 
from  the  earliest  times  as  nearly  arrived  at  its  present  perfection, 
conspired  with  certain  prepossessions  of  his  own  to  lead  this  emi- 

*  c.  13.  ,  writings^  it  is  evident;  that  the  principles  of 

+  The  latter  treatise  having  been  virritten  limited  monarchy  were  as  fully  recognized 

iuider  Edward  IV.,  whom  Fortescue,  as  a  in  bis  reign,  whatever  particular  acts  of  vio- 

restored  Lancastrian,  would  be  anxious  not  leqce  might  occur,  as  they  had  been  under 

to  offend,  and  whom  in  fact  he  took  some  the  Lancastrian  princes, 
pains  to  conciliate  both  in  this  and  other 
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lient  historian  into  an  equally  erroneous  system  on  the  opposite  side.  CHAP. 
And  as  he  traced  the  stream  backwards,  and  came  last  to  the  times  „^^^ ', 

IrAJbll  lllf 

of  the  Plantag^net  dynasty,  with  opinions  already  biassed,  and  even  ^--v-*/ 
pledged  to  the  world  in  his  volvimes  of  earUer  publication,  he  was  const. 
prone  to  seize  hold  of,  and  even  exaggerate,  every  circumstance  that 
indicated  immature  civihzation,  and  law  perverted  or  infringed** 
To  this  his  ignorance  of  English  jurisprudence,  which  certainly 
in  some  measure  disquahfied  him  from  writing  our  history,  did  not 
a  httle  contribute;  misrepresentations  frequently  occurring  in  his 
work,  which  a  moderate  acquaintance  with  the  law  of  the  land  would 
have  prevented. 

It  is  an  honourable  circumstance  to  England,  that  the  history  of  imtancfs  of 

i»  •  /»  -11  i  1  •  illegal  oon- 

no  other  country  presents  so  few  mstances  of  illegal  condemnations  denmttion 
upon  poUtical  charges.  The  judicial  torture  was  hardly  known,  and 
never  recognized  by  law.-f-  'The  sentence  in  capital  crimes,  fixed 
unalterably  by  custom,  allowed  nothing  to  vindictiveness  and  Indigo 
nation.  There  hardly  occurs  an  example  of  any  one  being  noto^ 
riously  put  to  death  without  form  of  trial,  except  in  moments  of 
flagrant  civil  war.     If  the  rights  of  juries  were  sometimes  evaded  by 


*  The  following  is  one  example  of  these  at  a  subtle  reiinenient  in  verbal  lo^c,  which 

prejudices :  In  the  9th  of  Richard  li.  a  tax  none  of  hia  own  metaphjvical  treatises  could 

on  wool  granted  till  the  ensuing  feast  of  St.  surpass. 

John  Baptist  was  to  be  intermitted  from  f  During  the  famous  process  against  the 
thence  to  that  of  St.  Peter,  and  then  to  re-  kn^hts  tempUirs  in  the  reisrn  of  Edward  II., 
commence ;  that  it  might  not  be  claimed  as  the  archbishop  of  York,  having  taken  the 
a  right.  Rot.  Par.  v.  iii.  p.  214,  Mr.  exammation  of  certain  templars  in  his  pro- 
Hume  has  noticed  tins  provision,  as  **  shew-  vince,  felt  some  doubts  which  he  propounded 
ing  an  accuracy  beyond  what  was  to  be  ex-  to  several  monasteries  and  divmes.  Most 
f&cted  in.those  rude  times."  In  this  epithet  of  these  relate  to  the  main  subject.  But 
we  see  the  foundation  of  his  mistakes.  The  one  question,  fitter  indeed  for  lawyers  than 
age  of  Richard  II.  might  perhaps  be  called  theologians,  was,  whereas  many  would  not 
rude  in  some  respects*  But  assuredly  in  confess  witfiout  torture,  whether  he  might 
prudent  and  circumspect  perception  of  make  use  of  this  means,  licet  hoc  in  regno 
consequences,  and  an  accurate  use  of  Ian-  yJnglia  ftunquam  visum  fuerit  vel  attdiimm? 
guage,  there  could  be  no  reason  why  it  £t  si  torauepdi  sunt,  utnim  p^  clericos  yei 
should  be  deemed  inferior  to  our  own.  If  laicos  ?  £t  dato,  quod  nullus  omnind  tortor 
Mr.  Hume  had  ever  deigned  to  glance  at' the  ii¥Otniri  valeat  ih  AngKft,  utrum  pro  tortori- 
legal  decisions  reported  in  the  Year-books  bus  mittendum  sit  ad  partes  transmarinas  ? 
of  those  times,  he  would  have  been  sur-  Walt.  Hemingford,  p.  256. 
prized,  not  only  at  the  utmost  accuracy ^  but 
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^^^/-^  questioned  the  primary  right  of  every  freeman,  handed  down  from 
^eoNsr!*  his  Saxon  forefathers,  to  the  trial  by  his  peers.     A  just  regard  for 
public  safety  prescribes  the  necessity  of  severe  penalties  against 
rebellion  and  conspiracy ;  but  the  interpretation  of  these  oflfences, 
when  entrusted  to  sovereigns  and  their  counsellors,  has  been  the 
most  tremendous  instrument  of  despotic  power.     In  rude  ages,  even 
though  a  general  spirit  of  political  liberty  may  prevail,  the  legal 
character  of  treason  will  commonly  be  undefined ;  nor  is  it  the  dis- 
position of  lawyers  to  give  greater  accuracy  to  this  part  of  criminal 
jurisprudence.     The  nature  of  treason  appears  to  have  been  subject 
to  much  uncertainty  in  England  before  the  statute  of  Edward  III. 
If  that  memorable  law  did  not  give  all  possible  precision  to  the 
oflfence,  which  we  must  certainly  allow,  it  prevented  at  least  those 
stretches  of  vindictive  tyranny  which  disgrace  the  annals  of  other 
countries.     The  praise,  however,  must  be  understood  as  comparative. 
Some  cases  of  harsh  if  not  illegal  convictions  could  hardly  fail  to 
occur,  in  times  of  violence  and  during  changes  of  the  reigning 
family.     Perhaps  the  circumstances  have  now  and  then  been  aggra- 
vated by  historians.     Nothing  could  be  more  illegal  than  the  con- 
viction of  the  earl  of  Cambridge  and  Lord  Scrop  in  1415,  if  it  be 
true,  according  to  Carte  and  Hume,  that  they  were  not  heard  in 
tlieir  defence.     But,  whether  this  is  to  be  absolutely  inferred  from 
the  record*  is  perhaps  open  to  question.     There  seems  at  least  to 
have  been  no  sufficient  motive  for  such  an  irregularity ;  their  parti- 
cipation in  a  treasonable  conspiracy  being  manifest  from  their  ovm 
confession.     The  proceedings  against  Sir  John  Mortimer  in  the  2d 
of  Henry  Vl.-f  are  called  by  Hume  highly  irregular  and  illegal. 
They  were,  however,  by  act  of  attainder,  which  cannot  well  be  styled 
illegal.     Nor  are  they  to  be  considered  as  severe.     Mortimer  had 
broken  out  of  the  Tower,  where  he  was  confined  on  a  charge  of  trea- 

*  Rot.  Pari.  yo\.  iv.  p.  65.  f  Id.  p.  «oe. 


DUilING  THE  MIDDLE  AGES,  3^ 

ran.    This  was  a  capital  felony  at  common  law;  and  the  chief  CHAP. 
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imegulaiity  seems  to  have  consisted  in  having  recourse  to  parliament 


in  order  to  attaint  him  of  treascm,  when  he  had  already  forfeited  his 

life  bj  another  crime.  "  cx)ns% 

I  would  not  willingly  attribute  to  the  prevalence  of  Tory  dispou* 
tions  what  may  be  explained  otherwise,  the  progress  which  Mr. 
Hume's  historical  theory  as  to  our  constitution  has  been  gradually 
making  since  its  publication.  The  tide  of  opinion,  which  since  the 
Revolution,  and  indeed  since  the  reign  of  James  I.,  had  been  flow- 
ing so  strongly  in  favour  of  the  antiquity  of  our  hberties,  now  seems, 
among  the  higher  and  more  literary  classes,  to  set  pretty  decidedly 
the  other  way.  Though  we  may  still  sometimes  hear  a  demagogue 
chattering  about  the  wittenagemot,  it  is  far  more  usual  to  find  ilen^ 
sible  and  liberal  men  who  look  on  Magna  Charta  itself  as  the  resuh 
of  an  uninteresting  squabble  between  the  king  and  his  barons.  Acts 
of  force  and  injustice,  which  strike  the  cursory  inquirer,  especially 
if  he  derives  his  knowledge  from  modern  comfMlations,  more  than 
the  average  tenor  of  events,  are  selected  and  displayed  as  fair  sam-> 
pies  of  the  law  and  of  its  administration.  We  are  deceived  by  tiie 
Gompamtively  perfect  state  of  our  present  liberties,  and  'forget  that 
our  superior  security  is  far  less  owing  to  positive  law,  than  to  the 
controul  which  is  exercised  over  government  by  public  opinion 
through  the  general  use  of  printing,  and  to  the  diflusion  of  liberal 
piinciples  in  policy  through  the  same  means.  Thus,  disgusted  at  a 
contrast  which  it  was  hardly  candid  to  institute,  we  turn  away  from 
the  records  that  attest  the  real,  though  imperfect,  freedom  of  our 
ancestors ;  and  are  wiUing  to  be  persuaded,  that  the  whole  scheme 
of  Engtish  polity,  till  the  commons  took  on  themselves  to  assert  their 
natural  rights  against  James  I.,  was  at  best  but  a  mockery  of  popular 
privileges,  hardly  recognized  in  theory,  and  never  regarded  in  effect. 

This  system,  when  stripped  of  those  slavish  inferences  tiiat  Brady 
and  Carte  attempted  to  build  upon  it,  admits  perhaps  of  no  essen- 
tial objection  but  its  want  of  historical  truth.  God  forbid  that  our 
right  to  a  just  and  free  government  should  be  tried  by  a  jury  of 
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vni. 
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ousness  of  hereditary  freedom  with  the  memory  of  our  ancestors ; 


and  no  trifling  argument  against  those  who  seem  indifferent  in  its 
tfioNsr!*  cause,  that  the  character  of  the  bravest  and  most  virtuous  among 
nations  has  not  depended  upon  the  accidents  of  race  or  climate, 
but  been  gradually  wrought  by  the  plastic  influence  of  civil  rights, 
transmitted  as  a  prescriptive  inheritance  through  a  long  course  of 
generations. 
Causes  By  what  means  the  EngHsh  acquired  and  preserved  this  political 

foiin"ihe''  liberty,  which,  even  in  the  fifteenth  century,  was  the  admiration 
of  judicious  foreigners,*  is  a  very  rational  and  interesting  inquiry. 
Their  own  serious  and  steady  attachment  to  the  laws  must  always 
be  reckoned  among  the  principal  causes  of  this  blessing.  The  civil 
equality  of  all  freemen  below  the  rank  of  peerage,  and  the  subjec-^ 
tion  of  peers  themselves  to  the  impartial  arm  of  justice,  and  to  a  just 
share  in  contribution  to  pubUc  burthens,  advantages  unknown  to 
other  countries,  tended  to  identify  the  interests,  and  to  assimilate 
the  feelings  of  the  aristocracy  with  those  of  the  people;  classes 
whose  dissension  and  jealousy  has  been  in  many  instances  the  surest 
hope  of  sovereigns  aiming  at  arbitrary  power.  This  freedom  from 
the  oppressive  superiority  of  a  privileged  order  was  peculiar  to  Eng- 
]and«  In  many  kingdoms  the  royal  prerogative  was  at  least  equally 
limited.  The  statutes  of  Aragon  are  more  full  of  remedial  provi- 
sions. The  right  of  opposing  a  tyrannical  government  by  arms 
vras  more  frequentiy  asserted  in  Castile.  But  no  where  else  did  the 
people  possess  both  by  law,  and  I  think  upon  the  whole,  in  effect, 
so  much  security  for  their  personal  freedom  and  property.  Ac- 
cordingly, the  middling  ranks  flourished  remarkably,  not  only  in 
commercial  towns,  but  among  the  cultivators  of  the  soil.  "  There 
is  scarce  a  small  village,''  says  Sir  J.  Fortescue,  "  in  which  you  may 
not  find  a  knight,  an  esquire,  or  some  substantial  householder  (pater- 

*  Philip  de  Comines  takes  several  op-     English  goverament.     See  particularly  1.  iv. 
portuniues  of  testifying  hii  esteem  for  the     c.  i.  and  L  v.  c  xix. 
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able  estate ;  besides  others  who  are  called  freeholders,  and  many    ^"'' 


yeomen  of  estates  sufficient  to  make  a  substantial  jury/'  I  would, 
however,  point  out  more  particularly  two  causes  which  had  a  very  ^tonst/ 
leading  efficacy  in  the  gradual  development  of  our  constitution ; 
fimt,  the  schemes  of  continental  ambition  in  which  our  government 
was  long  engaged ;  secondly,  the  manner  in  which  feudal  principles 
of  insubordination  and  resistance  were  modified  by  the  prerogatives 
of  dte  early  Norman  kings. 

.  1.  At  the  epoch  when  William  the  Conqueror  ascended  the 
throne,  hardly  any  other  power  was  possessed  by  the  king  of  France 
than  what.be  inherited  from  the  great  fiefs  of  the  Capetian  family; 
War  with  such  a  potentate  was  not  exceedingly  to  be  dreaded,  and 
William,  besides  his  immense  revenue,  could  employ  the  feudal  ser- 
vices of  his  vassals,  which  were  extended  by  him  to  continental  ex- 
peditions.    These  circumstances  were  not  essentially  changed  till 
after  the  loss  of  Normandy  ;  for  the  acquisitions  of  Henry  II.  kept 
him  fully  on  an  equality  with  the  French  crown,  and  the  dilapida- 
tioii  which  had  taken  place  in  the  royal  demesnes  was  compensated 
by  i^veral  arbitrary  resources  that  filled  the  exchequer  of  these  mo- 
narchs.     But  in  the  reigns  of  John  and  Henry  III.,  the  position  of 
England,  or  rather  of  its  sovereign,  with  respect  to  France,  under-^ 
went  a  very   disadvantageous  change.      The  loss   of  Normandy 
severed  the  connexion  between  the  English  nobihty  and  the  con- 
tinent ;  they  had  no  longer  estates  to  defend,  and  took  not  sufficient 
interest  in  the  concerns  of  Guienne,  to  fight  for  that  province  at  - 
their  own  cost.    Their  feudal  service  was  now  commuted  for  an 
escuage,  which  fell  very  short  of  the  expenses  incurred  in  a  pro- 

*  Bj  a  frankleyn  in  this  pltce  we  are  to  that  the  prdlogue  to  his  Canterbury  Tak* 

understand  what  we  call  a  country  squire,  is   of  hseJf  a   continual   testimony  to    the 

like  die  ftankleyn  of  Chaucer ;  for  the  word  plenteous  and  comfortable  situation  of  the 

esquire  in  Fortescue's  time  was  only  used  in  middle  ranks  in  England,  as  well  as  lo  that 

its  limited  sense,  for  the  sons  of  peers  and  fearless  independence  and  frequent  origina- 

knights,  or  such  as  had  obtaiiied  the  title  by  Kty  of  character  amongst  them,  which  liberty 

creation  or  some  other  legal  means.  and  competence  have  conspired  to  produce. 

The  mention  of  Chancer  leads  me  to  add, 

VOL.   II.  .3  B   ' 
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extortion  of  money  from  the  Jews,  every  feudal  abuse  and  oppres- 


sion were  tried  in  vain  to  replenish  the  treasury,  which  the  defence 
CONST,    of  Eleanor's  inheritance  against  the  increased  energy  of  France  was 
constantly  exhausting.     Even  in  the  most  arbitrary  reigns,  a  general 
tax  upon  landholders,  in   any  cases  but  those  prescribed  by  the 
feudal  law,  had  not  been  ventured ;  and  the  standing  bulwark  of 
Magna  Charta,  as  well  as  the  feebleness  and  unpopularity  of  Henry 
III.,  made  it  more  dangerous  to  violate  an  estabhshed  principle. 
Subsidies  were  therefore  constantly  recjuired ;  but  for  these  it  was 
necessary  for  the  king  to  meet  parhament,  to  hear  their  complaints, 
and,  if  he  could  not  elude,  to  acquiesce  in  their  petitions..    These 
necessities  came  still  more  urgently  upon  Edward  I.,  whose  ambi- 
tious spirit  could  not  patiently  endure  the  encroachments  of  Philip 
.  the  Fair,  a  rival  not  less  ambitious,  but  ceitainly  less  distinguished 
by  personal  prowess  than  himself.     What  advantage  the  friends  of 
liberty  reaped  from  this  ardour  for  continental  ^TO^rfare  is  strongly 
seen  in  the  circumstances  attending  the  Confirmation  of  the  Charters* 
But  after  this  statute  had  rendered  all  taUages  without  consent  of 
parliament  illegal,  though  it  did  not  for  some  time  prevent  their 
being  occasionally  imposed,  it  was  still  more  difficult  to  carry  on  a 
war  with  France  or  Scotland,  to  keep  on  foot  naval  armaments,  ot 
even  to  preserve  the  courtly  magnificence  which  that  age  of  chivalry 
affected,  without  perpetual  recurrence  to  the  house  of  commons* 
Edward  III,  very  little  consulted  the  interests  of  his   prerogative 
when  he  stretched  forth  his  hand  to  seize  the  phantom  of  a  crown 
in  France.     It  compelled  him  to  assemble  parliament  almost  an- 
oually,  and  often  to  hold  more  than  one  session  within  the  year* 
Here  the  representatives  of  England  learned  the  habit  of  remon- 
strance and  conditional  supply ;  and  though,   in  the  meridian  of 
iEidward's  age  and  vigour,  they  oftien  failed  of  immediate  redress, 
yet  they  gradually  swelled  the  statute-roll  with  provisions  to  secure 
their  country^s  freedom ;  and  acquiring  self-confidence  by  mutual 
intercourse,  and  sense  of  the  public  opinion^  they  became  able, 
before  the  end  of  Edward's  reigp,  and  still  more  in  that  of  his 
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tc^lioii*      Of  all  these  proud  and   sovereign  privileges,   the  right 


of  refusing  supply  %vas  the  key-stpne.  But  for  the  long  wars  in 
which  pur  kings .  were  involved,  at  first  by  their  possession  of  const. 
Guienne,  and  afterwards  by  their  pret^sions  upon  the  crown  of 
France,  it  would  have  been  easy  to  suppress  remonstrances  by 
avoiding  to  assemble  parliament.  For  it  must  be  confessed,  that  an 
authority  was  given  to  the  king's  proclamations,  and  to  ordinances 
of  the  council,  which  differed  but  little  from  legislative  power,  and 
would  very  sQon  have  been  interpreted  by  complaisant  courts  of 
justice'  to  give  them  the  full  extent  of  statutes.  .     ^ 

It  is  conunon  indeed  to  assert,  that  the  Ubbrties  of  England  wes^ 
bought  with  the  blood  of  our  forefathers.  This  is  a  very  magnani'^ 
mops  boast;  and  in  some  degree  is  consonant  enough  to  the  truths 
But  it  isi  f^  more  generally  accurate  to  say  that  they  were  purobased 
by  Q)on«y.  A  great  proportion  of  our  best  laws,  including  Magna 
Chwta  itself,  as  it  now  stands  confirmed  by  Henry  III.^  were,  ia  the 
most  literal  sense,  obtained  by  a  pecuniary  bargain  with  the;  crowm 
In  many  parliaments  of  Edward  III.  and  Richard  Ih  this  .sale: of 
redress  is  chaffei'ed  for  as  distinctly,  and  with  as  Uttle  apparent  sense 
of  dbgrace,  as  the  most  legitimate  business  between  two  merchants 
woidd  be  transacted.  So  httle  was  there  of  voluntary  benevolence 
in  what  the  loyal  courtesy  of  our  constitution  styles  concessions  from 
the  tl^rone ;  and  so  litde  title  have  these  sovereigns,  though  we  can^i* 
not  refuse  our  admiration  to  the  generous  virtues  of  Edward  III.  and 
Henry  V.,  to  clainj  Hie  gratitude  of  posterity  as  the  benefactors  of 
their  people ! 

J.  The  relation  established  between  a  lord  and  his  vassal  by  the 
feudal  ^nure,  far  from  containing  principles  of  any  servile  and  im^ 
plicit  obedience,  perinitted  the  compact  to  be  dissolved  in  case  of  its 
vi<datiQn  by  either  party.  This  e&tended  as  much  to  the  sovereign 
as  to  inferior  lords.;  the, authority  of  the  former  in  France,  whero 
the  system  most  fk>Mriahed>  being,  for  several  ages  rather  feudal  than 
political     If  a  vassal  was  aggrieved,,  and  if  justice  was^  denied  hWH. 
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CHAP,  he  sent  a  defiance,  that  is,  a  renunciation  of  fealty  to  the  king,  and 
PART  III  ^^  entitled  to  enforce  redress  at  the  point  of  bis  sword.     It  then 
^■^^'-^  became  a  contest  of  strength  as  between  two  independent  potentates, 
CONST,    and  was  terminated  by  treaty,  advantageous  or  otherwise,  according 
to  the  fortune  of  war.     Tliis  privilege,  suited  enough  to  the  situation 
of  France,  the  great  peers  of  wliich  did  not  originally  intend   to 
admit  more  than  a  nominal  supremacy  in  the  house  of  Capet,  was 
evidently  less  compatible  with  the  regular  monarchy  of  England. 
The  stem  natures  of  William  the  Conqueror  and  his  successors  kept 
in  controul  the  mutinous  spirit  of  their  nobles,  and  reaped  the  profit 
of  feudal  tenures,  without  submitting  to  their  reciprocal  obligations. 
They  counteracted,  if  I  may  so  say,  the  centrifugal  force  of  that 
«ystem  by  the  application  of  a  stronger  power ;  by  preserving  order, 
administering  justice,  checking  the  growth  of  baronial  influence  and 
riches,  with  habitual  activity,  vigilance  and  severity.     Still,  however, 
there  remained  the  original  principle,  that  allegiance  depended  con- 
ditionally upon  good  treatment,  and  that  an  appeal  might  be  lawftilly 
made  to  arms  against  an  oppressive  government.     Nor  was  this,  we 
may  be  sure,  left  for  extreme  necessity,  or  thought  to  require  a  long 
enduring  forbearance.     In  modem  times,  a  king  compelled  by  his 
subjects'  swords  to  abandon  any  pretension  would  be  supposed  to 
have  ceased  to  reign  ;  and  the  express  recognition  of  such  a  right  as 
that  of  insurrection  has  been  justly  deemed  inconsistent  with  the 
majesty  of  law.     But  ruder  ages  had  ruder  sentiments.     Force  was 
necessary  to  repel  force ;   and  men  accustomed  to  see  the  king's 
authority  defied  by  private  riot  were  not  much  shocked  when  it  was 
resisted  in  defence  of  public  freedom. 

The  Great  Chaiter  of  John  was  secured  by  the  election  of  twenty- 
five  barons,  as  conservators  of  the  compact.  If  the  king,  or  the  justi- 
ciary in  his  absence,  should  transgress  any  article,  any  four  might 
demand  reparation,  and  on  denial  carry  their  complaint  to  the  rest 
of  their  body.  "  And  those  barons,  with  all  the  commons  of  the 
land,  shall  distrain  and  annoy  us  by  every  means  in  their  power ; 
^t  is,  by  seizing  our  castles,  lands  and  possessions,  and  every  other 
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mode,  tiU  the  wrong  shall  be  repaired  to  their  satisfaction;  saving  CHAPi 
our  person,  and  our  queen  and  children.  And  when  it  shall  be  ^^^^  ^^^ 
repaired,  they  shall  obey  us  as  before/'*     It  is  amusing  to  see  the 


common  law  of  distress  introduced  upon  this  gigantic  scale ;  and  the  const. 
Cloture  of  the  king's  castles  treated  as  analogous  to  impounding  a 
neighbour's  horse  for  breaking  fences. 

A  very  curious  illustration  of  this  feudal  principle  is  found  in  the 
conduct  of  WiUiam  earl  of  Pembroke,  one  of  the  greatest  names  in 
our  ancient  history,  towards  Henry  III.  The  king  had  defied  him, 
which  was  tantamount  to  a  declaration  of  war ;  alledging  that  he  had 
made  an  inroad  upon  the  royal  domains.  Peihbroke  maintained 
that  he  was  not  the  aggressor,  that  the  king  had  denied  him  justice, 
and  been  the  first  to  invade  his  territory  ;  on  which  account  he  had 
thought  himself  absolved  from  his  homage,  and  at  liberty  to  use 
force  against  the  malignity  of  the  royal  advisers.  "  Nor  would  it  be 
for  the  king's  honour,"  the  earl  adds,  ^^  that  I  should  submit  to  his  will 
against  reason,  whereby  I  should  rather  do  wrong  to  him  and  to  that 
justice  which  he  is  bound  to  administer  towards  his  people  :  And  I 
should  give  an  ill  example  to  all  men,  in  deserting  justice  and  right, 
in  compliance  with  his  mistaken  will.  For  this  would  shew  that  I 
loved  my  worldly  wealth  better  than  justice."  These  words,  with 
whatever  dignity  expressed,  it  may  be  objected,  prove  only  the  dis- 
position of  an  angry  and  revolted  earl.  But  even  Henry  fully 
admitted  the  right  of  taking  arms  against  himself,  if  he  had  medi- 
tated his  vassal's  destruction,  and  disputed  only  the  application  of 
this  maxim  to  the  earl  of  Pembroke.-f 

These  feudal  notions,  which  placed  the  moral  obligation  of  alle- 
giance very  low,  acting  under  a  weighty  pressure  from  the  real 
strength  of  the  crown,  were  favourable  to  constitutional  hberty.  The 
great  vassals  of  France  and  Germany  aimed  at  living  independently 
on  their  fiefs,  with  no  further  concern  for  the  rest,  than  as  useM 


'  ♦  Brady*!  Hist.  vpl.  i.  Appendix,  p.  148.         f  Matt.  Paris,  p.  330.    Lyttletou's  Histv 

of  Henry  II.  vol.  iv.  p..  41. 
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CHAP,  allies,  having  a  common  interest  against  the  crown.     But  in  England 
VIII. 

PART  III, 


'    as  there  was  no  prospect  of  throwing  off  subjection,  the  barons  en- 


deavoured only  to  lighten  its  burthen,  fixing  limits  to  prerogative 
c^NST.  by  law,  and  securing  their  observation  by  parliamentary  remon- 
strances, or  by  dint  of  arms.  Hence,  as  all  rebellions  in  England 
were  directed  only  to  coerce  the  government,  or,  at  the  utmost,  to 
change  the  succession  of  the  crown,  without  the  smallest  tendency 
to  separation,  they  did  not  impair  the  national  strength,  nor  destroy 
the  character  of  the  constitution.  In  all  these  contentions,  it  is 
remarkable  that  the  people  and  clergy  sided  with  the  nobles  against 
the  throde.  No  individuals  are  so  popular  with  the  monkish  anna- 
hsts,  who  speak  the  language  of  the  populace,  as  Simon  earl  of  heit 
cester,.  Thomas  earl  of  Lancaster,  and  Thomas  duke  of  Glocesteo 
all  turbulent  opposers  of  the  royal  authority,  and  probably  littte 
deserviqg  of  their  panegyrics.  Very  few  English  historians  of  the 
middle  ages  are  advocates  of  prerogative.  This  may  be  ascribed 
bpth  to  the  equahty  of  our  laws,  and  to  the  interest  which  the  aris- 
tocracy found  in  courting  popular  favour,  when  committed  against 
so  formidable  an  adversary  as  the  king.  And  even  now,  when  the 
stream,  that  once  was  hurried  along  guUies,  and  dashed  down  pre- 
cipices, hardly  betrays,  upon  its  broad  and  tranquil  bosom,  the 
motion  that  actuates  it,  it  must  still  be  accounted  a  singular  happi- 
ness of  our  constitution,  that,  all  ranks  graduating  harmoniously 
into  one  another,  tlie  interests  of  peers  and  commoners  are  radically 
interwoven ;  each  in  a  certain  sense  distinguishable,  but  not  balanced 
like  opposite  w  eights,  not  separated  like  discordant  fluids,  not  to  be 
secured  by  insolence  or  jealousy,  but  by  mutual  adherence  and  reci- 
procal influences. 
Influence  From  thc  time  of  Edward  I.  the  feudal  system  and  all  the  feelings 
rtateof'^  connected  with  it  declined  very  rapidly.  But  what  the  nobility  lost 
^e"t»^  in  the  number  of  their  military  tenants  was  in  some  degree  com  pen- 
^  "^*  sated  by  the  state  of  manners.  The  higher  class  of  them,  who  took 
the  chief  share  in  public  affairs,  were  exceedingly  opulent ;  and  tkeir 
mode  of  life  gave  wealth  an  incredibly  greater  efficacy  than  it  pos- 
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sesses  at  pi^esent.     Gentlemen  of  large  estates  and  gOod  families,  CHAR 

PART  iir. 


who  had  attached  themselves  to  these  great  peers,  who  bore  offices, 


which  we  should  call  menial,  in  their  households,  and  sent  their 
childreiL  thither  for  education,  were  of  course  ready  to  follow  their  const. 
banner  m  a  rising,  without  much  inquiry  into  the  cause.  Still  less 
would  the  vast  body  of  tenants,  and  their  retainers,  who  were  fed  at 
the  castle  in  time  of  peace,  refuse  to  carry  their  pikes  and  staves  into 
the  field  of  battle.  Many  devices  were  used  to  preserve  this  aristo- 
cratic influence,  which  riches  and  ancestry  of  themselves  rendered  sd 
formidable.  Such  was  the  maintenance  of  suits,  or  confederacies 
for  the  purpose'  of  supporting  each  other's  claims  in  litigation,  which 
was  the  subject  of  frequent  complaints  in  parliament,  and  gave  rise 
tp  several  prohil?itory  statutes.  By  help  of  such  confederacies,  par^ 
ties  w«e  emtbled  to  make  violent  entries  upon  the  lands  they  claimed, 
which  the  law  itself  could  hardly  be  said  to  discourage.*  Even  pvth 
ceedings  id  courts  of  justice  were  often  hable  to  intimidation  and 
influence.-f-  A  practice  much  allied  to  confederaqies  of  n>aintenance, 
though  ostensibly  more  harmless,  was  that  of  giving  liveries  to  all 
retainers  of  a  noble  family  ;  but  it  had  an  obvious  tendency  to  pre- 
serve that  spirit  of  factious  attachments  and  animosities,  which  it  is 
the  general  poUcy  of  a  wise  government  to  dissipate.  From  the  first 
year  of  Richard  II*  we  find  continual  mention  of  this  custom,  with. 

*  If  a  man  was  disseised  of  his  land,  he  without  delay  to  cast  out  the  disseisors,  ok 

might  enter  upon  the  disseisor,  and  reinstate  at  least  to  maintain  himself  in  poatessiott 

himself  without  course  of  law.      In  what  along  with  them.  c.  44.     Tiiis  entry  ought 

cases  this  right  of  entry  was  taken  away,  or  indeed  by  5  Ric.  II.  stat^  i.  c.  8.  to  be  maide 

tolled,  as  it  was  expressed,  by  the  death  or  peaceably ;  and  the  justices  might  assembfcf 

alienation  of  the  disseisor,  is  a  subject  exten-  the  posse  comitatus,  to  imprison  persims  en- 

stve  enough  to  occupy  two  chapters  of  lit-  tering  on  lands  by  violence,  (15  Ric.  IL  c.  9) 

tjeton.    What  pertains  to  our  inquiry,  is  that  but  these  laws  imply  the  &cts  that  made 

by  an  entry,  in  the  old  law-books,  we  must  them  necessary.                                             ^ 

understand  an  actual  re-possession  of  the  f  No  lord,  or  odier  person,  by  90  Ric. 

diss^seCj  not  a  suit  in  ejectment,  as  it  is  now  II.  c.  d.,  was  permitted  to  sit  on  the  bench 

interpreted,  but  which  is  a  comparatively  with  the  justices  of  assize.      Trials  Were 

modem  proceeding,    llie  first  remedy,  sayji  sometimes  over-awed  by  anmed  parties,  who 

Brittou;  of  the  disseisee  is  to  collect  a  body  endeavoured  to  prevent  thei«  adversaries  fh>m 

of  his  friends,  (recoiller  amys  et  force)  and  appearing^    Pastoa  letters,  vol.  iii;  p.  1 19» 
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CHAP,  many  legal  provisions  against  it,  but  it  was  never  abolished  till  the 
vni. 

PART  IIL 


reign  of  Henry  VII.* 


Prevalent 
habits  uf 
rapine. 


These  associations  under  powerful  chiefs  were  only  incidentally 
^coNsr!^  beneficial  as  they  tended  to  withstand  the  abuses  of  prerogative.  In 
their  more  usual  course,  they  were  designed  to  thwart  the  legitimate 
exercise  of  the  king's  government  in  the  administration  of  the  laws. 
All  Europe  was  a  scene  of  intestine  anarchy  during  the  middle  ages ; 
and  though  England  was  far  less  exposed  to  the  scourge  of  private 
war  than  most  nations  on  the  continent,  we  should  find,  could  we 
recover  the  local  annals  of  every  county,  such  an  accumulation  of 
petty  rapine  and  tumult,  as  would  almost  alienate  us  from  the  liberty 
which  served  to  engender  it.  This  was  the  common  tenor  of  manners, 
sometimes  so  much  aggravated  as  to  find  a  place  in  general  history ,-f- 
more  often  attested  by  records,  during  the  three  centuries  that  the 
house  of  Plantagenet  sat  on  the  throne.  Disseisin,  or  forcible  dis- 
possession of  freeholds,  makes  one  of  the  most  considerable  articles 
in  our  law-books.:]:      Highway  robbery  was  from  the  earliest  times 


♦  From  a  passage  in  the  Paston  Letters, 
(vol.  ii.  p.  23.)  it  appears  that,  far  from  these 
acts  being  regarded,  it  was  considered  as  a 
mark  of  respect  to  the  Ung,  when  he  came 
into  a  county,  for  the  noblemen  and  gentry 
to  meet  him  with  as  many  attendants  in  livery 
as  they  could  muster.  Sir  John  Paston  was 
to  provide  twenty  men  in  their  livery-gowns, 
and  the^duke  of  Norfolk  two  hundred.  This 
illustrates  the  well-known  story  of  Henry 
VII.  and  the  earl  of  Oxford,  and  sheAvs  the 
mean  and  oppressive  conduct  of  the  king  in 
that  affair,  which  Hume  has  pretended  to 
justify. 

In  die  first  of  Edward  IV.  it  is  said  in  the 
roll  of  parliannent,  (vol.  v.  p.  407.)  that,  "  by 
yevyng  of  liveries  and  ^ignes,  contrary  to  the 
statutes  and  ordinances  made  aforetyme, 
maintenaunce  of  quarrels,  extortions,  rob- 
beries, murders  been  multiplied  and  conti- 
nued within  this  reame,  to  the  grete  distur- 
baunce  and  inquietation  of  the  same." 

t  Thus,  to  select  one  passage  out  of 
many  :  Eodem  anno  (1332)  quidai^  maUgni 


fulti  quorundam  magnatum  praesidio,  regis 
adolescentiam  spementes,  et  regnum  pertur- 
bare  intendentes,  in  tantam  turbam  creve- 
runt,  nemora  et  saltus  occupaverunt,  ita 
quod  toti  regno  terrori  essent.  Walsingham, 
p.  132. 

j:  I  am  aware  that  in  many,  probably  a 
great  majority  of  reported  cases,  this  word 
was  technically  used,  where  some  unwarrant- 
ed conveyance,  such  as  a  feoffment  by  the 
tenant  for  life,  was  held  to  have  wrought  a 
disseisin;  or  where  the  plaintiff  was  al- 
lowed, for  the  purpose  of  a  more  convenient 
remedy,  to  feign  himself  disseised,  which  was 
called  disseisin  by  election.  But  several 
proofs  mi^ht  be  brought  from  the  parliamen- 
tary petitions,  and  I  doubt  not,  if  nearly 
looked  at,  from  the  Year-books,  that  m  otlier 
cases  there  was  an  actual  and  violent  expul- 
sion. And  the  definition  of  disseisin  in  alt 
the  old  writers,  such  as  Britton  and  Little- 
ton, is  obviously  framed  upon  its  primary 
meaning  of  violent  dispossession,  which  the 
word  had  probably  acquired  long  before  the 
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a  sort  of  national  crime4     Capital  punishments,  though  very  fre- CHAP. 


quent,  made  little  impression  on  a  bold  and  licentious  crew,  who 


VIII. 

had  at  least  the  sympathy  of  those  who  had  nothing  to  lose  on  their 
«de,  and  flattering  prospects  of  impunity.  We  know  how  long  the  ^conct" 
outlaws  of  Sherwood  lived  in  tradition  ;  men,  who,  like  some  of  their 
betters,  have  been  permitted  to  redeem  by  a  few  acts  of  generosity 
the  just  ignominy  of  extensive  crimes.  These  indeed  were  the  he* 
roes  of  vulgar  applause;  but  when  such  a  judge  as  Sir  John  For- 
tescue  could  exult  that  more  Englishmen  were  hanged  for  robbery 
in  one  year,  than  French  in  seven,  and  that  "  if  an  Englishman  be 
poor,  and  see  another  having  riches,  which  may  be  taken  from  him 
by  might,  he  will  not  spare  to  do  so/'*  it  may  be  perceived  how 
thoroughly  these  sentiments  had  pervaded  the  public  mind. 
.  Such  robbers,  I  have  said,  had  flattering  prospects  of  impunity. 
Besides  the  general  want  of  communication,  which  made  one  who 
had  fled  from  his  own  neighbourhood  tolerably  secure,  they  had  the 
advantage  of  extensive  forests  to  facilitate  their  depredations,  and 
prevent  detection.  When  outlawed,  or  brought  to  trial,  the  worst 
ofienders  could  frequently  purchase  charters  of  pardon,  which  de- 
feated justice  in  the  moment  of  her  blow.-f-    Nor  were  the  nobility 

4nore  peaceable  dif  seising,  if  I  may  use  the  turn  only  on  matters  of  Act,  and  be  deter- 

expresnon,  became  the  subject  of  the  remedy  mined  by  a  iury . 

by  assise.  A  remarkable  instance  of  violent  dissei- 

I  wouM  speak  with  deference  of  Lord  sin,  amounting  in  effect  to  a  private  war, 

Mansfield's  elaborate  judgement  in  Taylor  naay  be  found  m  the  Paston  Letters,  occupy- 

4€m*  Atkins  v«  Horde,  1  fittnK>w  107.  &c.;  ing  most  of  the  fourth  volume.     One  of  the 

but  some  positions  m  it  appear  to  me  rather  Paston  fomily,  claiming  a  right  to  Caister 

too  strongl^y  stated ;  and  particularly,  that  die  Castle,  k^t  possession  against  the  duke  of 

acceptance  of  the  disseisor  as  tenant  by  the  Norfolk,  who  brought^  large  force,  and  laid 

\oari  wa«  necessary  to  render  the  disseisin  a  regular  siegeto  the  place,  till  it  surrendered 

•co^nplete ;   a  condition,  which  I  have  not  for  want  of  provisions.  Two  of  the  besiegers 

{bond  hinted  in  any  law-book.    See  Butler's  were  killed.     It  does  not  appear  that  any 

note  on  Co.  Litl.  p.  330..;  where  that  emi*  1^^  measures  were  taken  to  prevent  or  pu» 

iient  lawyer  expresses  similar  doubts  as  to  nish  this  outrage. 

liOrd  Mansfield's  reasoning.    It  may  how-         ^  Difference  between  an   Absolute  and 

ever  be  remarked,  that  constructive,  or  elec-  Limited  Monarchy,  p.  99' 

tive  disseisins,  bmg  of  a  technical  nature,  ^  f  The  manner  in  which  these  were  ob- 

were  more  likely  to  produce  cases  in  the  tained,  in  spite  of  law,  may  be  noticed 

Year-books,  than  those  accompanied  with  among  the  violent  courses  of  prerogative 

actual    violence,  which   would  commonly  By  statute  2  £•  III.  c.  2.  confirmed  ny  10 

VOL-  II.  3  C 
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CHAP,  ashamed  to  patronize  men  guilty  of  every  crime.     Several  proofs  of 

this  occur  in  the  rolls.    Thus,  for  example,  in  the  22d  of  Edward  III., 

^— N-^   the  commons  pray,  that  "  whereas  it  is  notorious  how  robbers  and 

CONST,   malefactors  infest  the  country,  the  king  would  charge  the  great  men 

of  the  land,  that  none  such  be  maintained  by  tliem,  privily  or  openly, 

but  that  they  lend  assistance  to  aiTest  and  take  such  ill  doers.''* 

It  is  perhaps  the  most  meritorious  part  of  Edward  I.'s  govern- 
ment, that  he  bent  all  his  power  to  restrain  these  breaches  of  tran- 


E.  HI.  c.  2.,  the  king's  power  of  granting 
pardons  wza  taken. away,  except  in  cases  of 
homicide  per  infortunium.  Another  act^ 
14  E.  III.  c.  15.,  reciting  that  the  former 
laws  in  this  respect  have  not  been  kept, 
declares  that  all  pardons  contrary  to  them 
shall  be  holden  as  null.  This  however  was 
disregarded,  like  the  rest ;  and  the  commons 
began  tacitly  to  recede  ^om  them,  and  en- 
deavoured to  compromise  the  question  with 
tb^  crown.  By  27  E.  III.  stat.  1.  c.  2., 
without  adverting  to  the  existing  provisions, 
which  may  therefore  seem  to  be  repealed 
by  implication,  it  is  enacted  that  in  every 
charter  of  pardon,  granted  at  any  one's  sug- 
gestion, the  suggestor's  name,  and  the  grounds 
of  his  suggestion  shall  be  expressed,  that  if 
the  same  be  found  untrue,  it  may  be  dis- 
allowed. And  in  13  R.  II.  stat.  2.  c.  I.  we 
are  surprized  to  find  the  commons  requesting 
that  pardons  might  not  be  granted,  as  if  the 
subject  were  wholly  unknown  to  the<  law ; 
the  king  protesting  in  reply,  that  he  will 
save  his  liberty  and  regality,  as  his  progeni- 
tors had  done  before,  but  conceding  some 
regulations,  far  less  remedial  than  what 
were  provided  already  by  the  27th  of  Edw. 
II.  Pardons  make  a  pretty  large  head  in 
Brooke's  Abridgement,  and  were  undoubt- 
edly granted  without  scruple  by  every  one 
of  our  kings.  A  pardon  obtained  in  a  case 
of  peculiar  atrocity  is  the  subject  of  a  spe- 
cific remonstrance  in  23  H.  Vl.  Rot.  Pari, 
vol.  V.  p.  111. 

♦  Rot.  Pari.  vol.  ii.  p.  201.  A  dtrange 
policy,  for  which  no  rational  cause  can  be 
Pledged,  kept  Wales,  and  even  Cheshire, 
distinct  from  the  rest  of  the  kingdom.  No^ 
thing  could  be  more  injurious  to  the  adja- 


cent countries.  Upon  the  credit  of  their 
immunity  from  the  jurisdiction  of  the  king's 
courts,  tlie  people  of  Cheshire  broke  with 
armed  bands  into  the  neighbouring  counties, 
and  perpetrated  all  the  crimes  in  .their  power. 
Rot.  Pari.  vol.  iii.  pp.  81.  201.  440.  Stat. 
I  H.  IV.  c.  18.  As  to  the  Welsh  frontier, 
it  was  constantly  almost  in  a  state  of  war, 
which  a  very  little  good  sense  and  benevo- 
lence in  any  one  of  our  shepherds  would 
have  easily  prevented,  by  admitting  the 
conquered  people  to  partake  in  equal  privi- 
leges with  their  fellow-subjects.  Instead 
of  this,  they  satisfied  themselves  with  aggra- 
vating the  mischief  by  granting  legal  repri- 
sals upon  Welshmen.  Stat.  2  H.  IV,  c.  1&. 
Welshmen  were  absolutely  excluded  from 
bearing  offices  in  Wales,  "^riie  English  liv- 
ing in  the  English  towns  of  Wales  earnestly 
petition,  23  if.  VI.  Rot.  Pari.  vol.  v.  p.  104: 
154.  that  this  exclusion  may  be  kept  in  force:^ 
Complaints  of  the  disorderly  state  of  the 
Welsh  frontier  are  repeated  ft8  late  as  12 
Edw.  IV.  vol.  vi.  p.  8. 

It  is  curious  that  6o  early  as  15  Edw.  II., 
a  writ  was  addressed  to  the  earl  of  Arundel, 
justiciary  of  Wales,  directing  him  to  cause 
twenty-four  discreet  persons  to  be  chosen 
from  the  north,  and  as  many  from  the  south 
of  that  principality,  to  serve  in^  parliaments 
Rot.  Pari.  vol.  i.  p.  456.  And  we  find  a 
similar  writ  in  the  20th  of  the  same  king. 
Prynne^s  Register,  4th  part.  p.  60.  Willis 
says,  that  he  has  seen  a  return  to  one  oF 
these  precepts,  much  obliterated,  but  from 
which  it  appears,  that  Conway,  Beaumaris, 
and  Carnarvon  returned  members.  Notitiii 
Pariiamentaria,  v<d.  i.  preface,  p«  15. 
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quilUty*     One  of  his  salutary  provisions  is  still  in  constant  use,  the  CHAR 

PART  III. 


Statute  of  coroners.     Another  more  extensive,  and,  though  partly 


obsolete,  the  foundation  of  modem  laws,  is  the  statute  of  Winton, 
whicb^  reciting,  thai;  "  from  day  to  day  robberies,  murders,  bum-  cohst. 
ingis^  and  *  theft  be  more  often  used  than  they  have  been  heretofore, 
and  felons  cannot  be  attainted  by  the  oath  of  jurors  which  had  ra^ 
ther  suffer  robberies  on  strangers  to  pass  without  punishment,  than 
ii^difie  thfe  offenders,  of  whom  great  part  be  pec^e  of  the  same 
country,  or  at  the  least,  if  the  offenders  be  of  another  country,  the 
receiver^  be  of  places  near,''  enacts  that  hue  and  cry  shall  be  made 
upon  the  conunission  of  a  robbery,  and  that  the  hundred  sh^  re« 
main  answerable  for  the  damage,  unless  the  felons  be  brought  to 
justice.  It  may  bd  inferred  from  this  provision,  that  the  ancient 
kw.  of  frank^pledge,  though  retained  longer  in  form,  had  lost  its 
efficiency.  By  the  same  act,  no  stradger  or  suspicious  p^»oii 
was  tQ  lodgeeven  in  the  suburbs  of  towns ;  tlie  gates  were  to  be  kept 
locked  from  sunset  to  sunrising ;  evei-y  host  to  be  answerable  for  his 
godstf;  the  highways. to  be  cleared  of  trees  and  underwood  for  two 
bilndrjed  feet  on  each  side ;  and  every  man  t6  keep  arms,  according 
to  bis  substance,  in  readiness  to  follow  the  sheriff  on  hue  and  cry 
raised  after  felons.*  The  last  provision  indicates  that  the  robbers 
plundered  the  country  in  formidable  bands.  One  of  these,  in  a  sub- 
sequent part  of  Edward's  reign,  burned  the  town  of  Boston  during 
a  fihir,  and  obtained  a  vast  booty,  though  their  leader  had  the  ill  for- 
tune not  to  escape  the  giallows. 

The  preservation  of  order  throughout  the  country  was  originally 
entrusted,  not  only  to  the  sheriff,  coroner,  and  constables,  but  to 
certain  magistrates,  called  conservators  of  the  peace.  These,  in 
conformity  to  the  democratic  character  of  our  Saxon  government, 
were  elected  by  the  freeholders  in  their  county-court.-f-  But  Ed- 
ward I.  issued  commissions  to  carry  into  effect  the  statute  of  Win- 

*  The  statute  of  Winton  was  confirmed,         f  Blackstooe,  vol.  i.  c.  9.    Carte,  vol.  ia. 
and  proclaimed  afresh  by  the  sheriffs;  7  R.     p.  205. 
II.  c.  f).  after  an  sera  of  great  disorder. 

3  c  2 
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CHAP*  ton;  and  from  the  beginning  of  Edward  III/s  reign,  the  appoint 

PART  in, 


*    m<ent  of  conservators  was  vested  in  the  crown,  their  authority  gra^ 


dually  enlarged  by  a  series  of  statutes,  and  their  title,  changed  to  that 
CONST,  of  justices.  They  were  empowered  to  imprison  and  punish  all 
rioters  and  other  offenders,  and  such  as  they  should  find  by  indict- 
ment, or  suspicion,  to  be  reputed  thieves  or  vagabonds ;  and  to  take 
sureties  for  good  behaviour  from  persons  of  evil  fame,*  Suck  a 
jurisdiction  was  hardly  more  arbitrary  than,  in  our  free  and  civilised 
age,  it  has  been  thought  fit  to  vest  in  magistrates ;  but  it  wsus  ill  en- 
dured by  a  people  who  placed  their  notions  of  liberty  in  personal 
exemption  from  restraint,  rather  than  any  poUtical  theory*  An  act 
having  been  piassed  (2  R.  II.  stat.  2.  c.  6.),  in  consequence  of  im- 
usual  riots  and  outrages,  enabling  ma^strates  to  commit  the  ring«- 
leaders  of  tumultuary  assemblies  widiout  waiting  for  legal  process 
till  the  next  arrival  of  justices  of  gaol  delivery,  the  commons  peti- 
tioned next  year  against  this  "  horrible  grievous  ordinance/'  by 
which'  ^^  every  freeman  in  the  kingdom  would  be  in  bondage  to 
these  justices,''  contrary  to  the  great  charter,  and  to  many  statutes, 
which  forbid  any  man  to  be  taken  without  due  course  of  law.-f-  So 
sensitive  was  their  jealousy  of  arbitrai*y  imprisonment,  that  they  pre- 
ferred enduringjiot  and  robbery  to  chastising  them  by  any  means 
that  might  afford  a  precedent  to  oppression,  or  weaken  men's  reve-i 
rence  for  Magna  Charta, 

There  are  two  subjects  remaining,  to  which  this  retrospect  of  the 
state  of  manners  naturally  leads  us,  and  which  I  would  not  pass 
unnoticed,  though  not  perhaps  absolutely  essential  to  a  constitutional 
history ;  because  they  tend  in  a  very  material  degree  to  illustrate 


♦  1  E.  III.  8tat.  e.  c.  16. ;  4  E.  III.  c.S.;  observed  that  this  act,  2  R.  II.  c.  1 6.  was 

34  E.  III.  c.  1.;  7  R.  H.  c.  5.    The  institu-  not  founded  on  a  petition,  but  on  the  king's 

tton  excited  a  good  deal  of  ill<-wil1|even  before  answer ;  so  that  the  commons  were  no  real 

these  strong  acts  were  passed.     Many  pe-  parties  to  it,  and  accordingly  call  it  an  ordi- 

titions  of  the  commons  m  the  28th  E.  III.,  nance  in  their  present  petition.    This  natu- 

and  other  years  complain  of  it.     Rot.  Pari,  rally  increased  their  animosity  in  trcatbg  it 

Yol.  ii.  as  an  iniringement  of  the  subject's  right. 

t  Rot.  Pari.  vol.  iii.  p.  65.     It  may  be 
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the  progress  of  society,  with  which  civil  liberty  and  regular  govern-  CHAP, 
ment  are  closdy  connected.     These  are,  first,  the  servitude  or  vil-    ^^'^ 

PART  W 

lenage  of  the  p^isantry,  and  their  gradual  emancipation  firom  that  v^i^/^*/' 
condition ;  and  secondly,  the  continual  increase  of  conunercial  in-  ^not^ 
tercourse  with  foreign  countries.     But  as  the  latter  topic  will  fall 
more  conveni^itly  into  the  next  part  of  this  work,  I  shall  postpone 
its  consideration  for  the  present. 

In  a  former  passage  I  have  remarked  of  the  Anglo-Saxon  ceorls,  vuienageor 
that  neither  their  situation  nor  that  of  their  descendants  for  the  try.**^"*^ 
earlier  reiirns  after  the  conquest  appears  to  have  been  mere  secvi-  "nd  gndaai 
tude.  But  from  the  time  of  Henry  II.,  as  we  learn  from  Glanvil^ 
the  villein  so  called  was  absolutely  dependent  upon  his  lord's  will, 
compelled  to  unlimited  services,  and  destitute  of  property,  not  only 
in  the  land  he  held  for  his  maintenance,  but  in  his  own  acquisitions.* 
If  a  villein  purchased  or  inherited  land,  the  lord  might  i^^e  it ;  >  if 
he  accumulated  stock,  its  poi^ession  was  equally  precarious.  Agaioat 
his  lord  he  had  no  right  of  action ;  because  his  indemnity  in  dft? 
mages,  if  he  could  have  recovered  any,  might  have  been  iojiniedi- 
ately  taken  away.  If  he  fled  from  his  lord!s  service,  or  firom  the 
land  which  he  held,  a  writ  issued  de  nativitate  proband^,  and  the 
master  recovered  his  fugitive  by  law.  His  children  were  born  to- the 
same  state  of  servitude;  and,  contrary  to  the  rule  of  the  civil  law,* 
where  one  parent  was  firee,  and  the  other  in  villenage,  the  o&pring 
followed  their  father's  condition.*!* 

^  GlanvU,  I.  v.  c.  5.  of  this  chaoge  in  the  law  between  the  rei|ps 

t  According  to  Bracton,  the  bastard  of  a  of  Henry  1X1.  and   Edward  IV.  as  an  in« 

niefy  or  female  viUeiu^  was  bom  in  servitude ;  stance  of  the  bias  which  the  judges  shewed 

and  where  the  parents  lived  on  a  villein  te-  ,  in  favour  of  personal  freedom.     Another,  if 

nementy  the  children  of  a  nief,  even  though  we  can  rely  upon  it,   is  more   important, 

married  to  a  freeman,  were  villeins.  1.  iv.  c.  In  the  reign  of  Henry  II.,  a  freeman  mar- 

21.  and  see  Beames's  translation  of  Glanvil,  rying  a  nief  and  settling  on  a  villeb  tene- 

p.  109.     But  Littleton  lays  down  an  opjK>-  ment  lost  the  privileges  of  freedom  during 

site  doctrine,  that  a  bastard  was  necessarily  the  time  of  his  occupation ;  legem  tema 

free;  because,  being  the  child  of  no  father  <|uasi  nativus  amittit^   Glanvil,  1.   v.  c.   6. 

in  the  contemplation  of  law,  he  could  not  be  jlis  was  consonant  to  the  customs  of  some 

presumed  to  inherit  servitude  from  any  one  ^  other  countries,  some  of  which  went  farther, 

and  makes  no  distinction  as  to  the  parent's  and  treated  such  a  person  for  ever  as  a 

residence.  Sect.  188.     I  merely  t$ike  notice  villein.     But,  on  the  contrary,  we  find  in 
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CHAP.  This  was  certainly  a  severe  lot ;  yet  there  are  circumstances  which 
materially  distinguish  it  from  slavery.  The  condition  of  villenage, 
at  least  in  later  times,  was  perfectly  relative ;  it  formed  no  distinct 

^coN^r  order  in  the  political  economy.  No  man  was  a  villein  in  the  eye  of 
law,  unless  his  master  claimed  him  ;  to  all  others  he  was  a  freeman, 
and  might  acquire,  dispose  of,  or  sue  for  property  without  impedi- 
ment. Hence  Sir  E.  Coke  argues,  that  villeins  are  included  in  the 
29th  article  of  Magna  Charta  :  "  No  freeman  shall  be  disseised,  nor 
imprisoned.''*  For  murder,  rape,  or  mutilation  of  his  villein,  the 
lord  was  indictable  at  the  king's  suit ;  though  not  for  assault  or  im- 
prisonment, which  were  within  the  sphere  of  his  seignorial  autho- 
rity.f 

This  class  was  distinguished  into  villeins  regaidant,  who  had  been 
attached  from  time  immemorial  to  a  certain  manor,  and  villeins  in 
gross,  where  such  territorial  prescription  had  never  existed,  or  had 
been  broken.  In  the  condition  of  these,  whatever  has  been  s^id  by 
some  writers,  I  can  find  no  manner  of  difference;  the  distinction  was 
merely  technical,  and  affected  only  the  mode  of  pleading.:}:    The 


Britton,  a  century  later,  that  the  nief  herself  +  Littleton,  sect.   189-  190.  speaks  only 

by.  such  a  nuurriage  became  free  during  the  of  an  appeal  in  the  two  former  cases;  but 

coverture,  c.  31.  an   indictment  is  d  fortiori;   and  he  says, 

*  I  mu^  confess  that  I  have  some  doubts,  sect.   194.,  that  an  indictment,  thoagh  not 

how  far  this  was  law  at  the  epoch  of  Magna  an  appeal,  lay  against  the  lord  for  maiming 

Charta.     Glanvil   and   Bracton   both  speak  his  villein. 

of  the  status  vilknagii,  as  opposed  to  that  %  Gurdon,  on  Courts  Baron,  p..o92.,8up- 
of  liberty,  and  seem  to  consider  it  as  a  civil  poses  the  villein  in  gross  to  have  been  the  Laz- 
condition,  not  a  merely  personal  relation,  zus  or  Servus  of  early  times,  a  domestic  serf. 
The  civil  law  and  the  French  treatise  of  and  of  an  inferior  species  to  the  cultivator, 
Beaumanoir  hold  the  same  language.  And  or  villein  regardant.  Unluckily  Bracton  and 
Sir  Robert  Cotton  maintains  without  hesi-  Littleton  do  not  confirm  this  notion,  which 
tadon,  that  villeins  are  not  within  the  99th  would  be  convenient  enough ;  for  in  Domes^ 
section  of  M agpa  Charta,  '^  being  excluded  day  Book  there  is  a  marked  distinction  be- 
by  the  word  liber."  Cotton's  Posthuma,  p.  tween  the  Servi  and  Villani.  Blackstone 
'125.  Britton  however,  a  little  after  Bracton,  expresses  himself  inaccurately  when  he 
says  that  in  an  action  the  villein  is  answer-  says  the  villein  in  gross  was  annexed  to  4he 
able  to  all  men,  and  all  men  to  him.  p.  79*  person  of  the  lord,  and  transferrible  by  xieed 
And  later  judges,  in  favorem  libertatis,  gave  from  one  owner  to  another.  By  this  means 
this  construction  to  the  villein's  situation,  indeed  a  villein  regardant  would  become  a 
which  must  therefore  be  considered  as  the  villein  in  gross,  but  all  -villeins  Wtsre  alike 
dear  law  of  England  in  the  fourteenth  and  Hable  to  be  sold  by  their  owners.  Littleton^ 
fifteenth  centuries.  sect.   IBK    Blon^field'-a   Norfolk,  vok  iti. 


.    BURING  THEVMIDDLE  AGES.  jgjj 

terai^  iq  grosa^  is  approjHiabed  ia  our  legal  language  to.  property  CHAP; 
held  absc^utely,  and  without  refen^noe  to  any  other.    Thus  it  is  ap-  p^^'  . 
pUed  to  rights  of  advowson  or  of  common,  when  possessed  simply  $  ^m^^u 
and  not  as  incident  to  any  particular  lands*    And  there  Can  be  no  const. 
doubt,  that  it  was  used  in  the  same  sense  for  the  possession  of  a  vil- 
lein^   But  there  was  a  class  of  persons,  sometimes  inaccurately  con- 
founded "HTith  villeins,  whom  it  is  more  important  to  separate.     Ville-> 
nage  had  a  double  sense,  as  it  rdated  to  persons,  or  to  lands.    .As 
all  men  were  free  or  villeins,  so  all  lands  were  held  by  a  free  ot 
villein  tenure.    This  great  division  of  tenures  was  probably  (ierived 
from  the'  bodand  and  folkland  of  Saxon  tiroes.     As  a  villein  might 
be  enfeoffed  of  freeholds,  though  they  lay  at  the  mercy  of  his  io*d^ 
so  a  freemaa  might  hold  t^iements  in  villenage.     In  this^ lease,  his 
personal  tiberty  subsisted  along  with  the  burthens  of  tenitoarial.sak 
vitude.     He  was  bound  to  arbitrary  service  at  the  will  06  llie  Jordi 
and  he -might  by  the  same  will  be  at  any  moment  dispossesstd;  lot 
such  was  the  oOnditi^m  of  his  tenure.     But  his  chattels  were  seeuro 
from  seizure,  hid  person  from  injury,  and  he  might  leave  tbe^  kind 
whenever  he  pleased.*         , 

From  so  di^dvantageous  a  condition  as  this  of  villenage,  it  may 
cause  siytne  surprize  that  the  peasantry  of  England  should  have  ever 
emerged;  The  law  incapacitating  a  villein  from  acquiring  property 
placed,  one  would  imagine,  an  insurmountable  barrier  in  thfc  w^y  of 
his  enfranchisement.  It  followed  from  thertce,  and  is  positively  said 
by  Glanvjl,  that  a  villein  could  not  buy  his  freedom,  because  the 
price  he  tendered  would  already  belong  to  his  lord.-f-    And  even  in 

p.  860.    1^1  r.  Hargrove  suppbaes  that  vil-  ther  a  fteeman  codd,  in  conteiii|datiofi  of 

leiiM  in  gross  were  never  numerous ;  (Case  law,  become  a  villein  in  gross ;  though  his 

of  Somerset,  HoM^elFs  State  Triab,  vol.  xx.  confession  in  a  court  of  record,  upon  a  suit 

p.  42.)  drawing  this  naference  from  the  few  akeady  conunenced,  (for  this  was  requi« 

cases  relative  to  them,  that  occur  in  the  Year-  site,)  would  estop  him  from  claiming  his 

books.     And  certainly  the  form  of  th^  writ  liberty;  and  hence 'Bracton  speaks  of  fhiA 

de  nativitate  proband^,  and  the  peculiar  evi-  proceeding  as  a  mode  by  which  a  freeman 

dence  it  required,  which  may  be  found  in  might  fall  into  servittide. 
jRtrfMrt>M^s  Natttfa  Brevimii,  or  in  Mr.         *  Bracton,  1.  ii.  c.  S. ;  1.  iv.  c.  98.     Lit* 

H.'s  argument,  are  only  applicable  to  the  tleton,  sect.  172. 
other  species.    It  is  a'  doubtftil  point,  whe*         f  Glanvil,  I.  v.  c.  5, 
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CHAP,  the  case  of  free  tenants  in  villenage,  it  is  not  easy  to  comprehend 

PART  UL 


'    how  their  uncertain  and  unbounded  services  could  ever  pass  into 


sUght  pecuniary  commutations ;  much  less  how  they  could  come  to 

£NGLISH  .         .  .  . 

CONST,   maintain  themselves  in  their  lands,  and  mock  the  lord  with  a  nominal 
tenure  according  to  the  custom  of  the  manor. 

This,  like  many  others  relating  to  the  progress  of  society,  is  a  very 
obscure  enquiry.  We  can  trace  the  pedigree  of  princes,  fill  up  the 
catalogue  of  towns  besieged  and  provinces  desolated,  describe  even 
the  whole  pageantry  of  coronations  and  festivals,  but  we  cannot 
recover  the  genuine  history  of  mankind.  It  has  passed  away  with 
slight  and  partial  notice  by  contemporary  writers;  and  our  most 
patient  industry  can  hardly  at  present  put  together  enough  of  the 
fragments  to  suggest  a  tolerably  clear  representation  of  ancient 
manners  and  social  life.  I  cannot  profess  to  undertake  what  would 
require  a  command  of  books  as  well  as  leisure  beyond  my  reach ; 
hut  the  following  observations  may  tend  a  little  to  illustrate  om- 
immediate  subject,  the  gradual  extinction  of  villenage. 

.  If  we  take  what  may  be  considered  as  the  simplest  case,  that  of  a 
manor  divided  into  demesne  lands  of  the  Jord's  occupation,  and  those 
in  the  tenure  of  his  villeins,  performing  all  the  services  of  agriculture 
for  him,  it  is  obvious  that  his  interest  was  to  maintain  just  so  many 
of  these  as  his  estate  Required  for  its  cultivation.  Land,  the 
cheapest  of  articles,  was  the  price  of  their  labour ;  and  though  the 
law.did  not  compel  him  to  pay  this  or  any  other  price,  yet  necessity, 
^pairing  in  some  degree  the  law^s  injustice,  made  those  pretty 
secure  of  food  and  dwellings,  who  were  to  give  the  strength  of  their 
arms  for  his  advantage.  But,  in  course  of  time,  as  alienations  of 
small  parcels  of  manors  to  free  tenants  came  to  prevail,  the  pro- 
prietors of  land  were  placed  in  a  new  situation  relatively  to  its  culti- 
vators. The  tenements  in  villenage,  whether  by  law  or  usage,  were 
never  separated  from  the  lordship,  while  its  domain  was  reduced  to 
a  smaller  extent,  through  sub-infeudations,  sales,  or  demises  for 
valuable  rent.  The  purchasers  under  these  aUenations  had  occanon 
for  labourers ;  and  these  would  be  free  servants  in  respect  of  such 
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employers,  thou^  in  villenage  to  their  original  lord.     As  he  de-  CHAP, 
manded  less  of  their  labour,. through  the  diminution  of  his  domain,    ^'''' 

PABT  m. 

they  had  more  to  spare  for  other  masters ;  and  retaining  the  cha-  ^^--v-^ 
racter  of  viUcms  and  the  lands  they  held  by  that  tenure,  became  ^const!* 
hired  labourers  in  husbandry  for  the  greater  part  of  the  year.  It  is 
line,  that  aU  their  earnings  were  at  the  lord's  disposal,  and  that  he 
might  have  made  a  profit  of  their  labour,  when  he  ceased  to  require 
it  for  his  own  land*  But  this,  which  the  rapacity  of  more  commer- 
cial times  would  have  instantly  suggested,  might  escape  a  feudal 
superior,  who,  wealthy .  beyond  his  wants,  and  guarded  by  the 
haughtiness  of  ancestry  against  the  love  of  such  pitiful  gains,  was 
better  pleased  to  win  the  affection  of  his  dependants,  than  tD  im- 
prove his.  fortune  at  their  expense. 

The  services  of  viUenage  were  gradually  rendered  less  onerous  and 
uncertain.  Those  of  husbandry  indeed  are  naturally  uniform,  and 
might  be  anticipated  with  no  small  exactness.  .  Lords  of  generous 
tempers  granted  indulgences,  wl»ch  were  either  intended  to  be  or 
readily  became  perpetual.  And  thus,  in  the  time  of  Edward  I.,  we 
find  the  tenants  in  some  manors  bound  oijy  to  stated  services,  as 
recorded  in  the  lord's  book.*  Some  of  these  might  perhaps  be 
villdiQs  by  blood ;  but  free  tenants  in  villenage  were  still  more  likely 
to  obtain  this  precision  in  their  services;  and  from  claiming  a 
customary  right  to  be  entered  in  the  court-roll  upon  the  same  terms 
as  thrir  predecessors,  prevailed  at  length  to  get  copies  of  it  for  their 
security  .-f  Proofe  of  this  remai^able  transformation  from  teimnl^.m 
villenage  to  copyholders  are  found  in  the  reign  of  Henry  III.  I  do* 
not  know,  however,  that  they  were  protected,  at  so  early  an  epoch, 
in  the  possession  of  their  estates.     But  it  is  said  in  the  y^ar-book  d 

*  Dugdale*8  Warwickshire  apud  Eden's  the  jury  present,  that  W.  G.  a  villein  by 

State  of  the  Poor,  vol.  i.  p«  IS.    A, passage  bk>oa  was  a  rebel  and  ungrateful  towards 

in  another  local  histonr  rather  seems  to  indi-  his  lord,  for  which  all  his^  tenements  were 

cate,  that  some  kind  of  delinquency  was  seized.     His  offence  was  the  having  said 

usually  alledgedy  and  some  ceremony  em-  that  the  lord  kept  four  stolen  sheep  in  Us 

ployed,  before  the  lord  entered  on  the  vil-  field.    Blomefield's  Norfolk,  vol.  i.  p.  114. 

iein's  land*    In  Gissing  manor,  S9  £•  Hf^  t  Gurdon  oh  Courts  Baron,  p.  574. 

VOL.  II.  3d 
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CHAP,  the  42d  of  Edward  III.,  to  be  "  admitted  for  clear  law,  that  if  the 
customary  tenant  or  copyholder  does  not  perform  his  services,  the 
^•^v-w  lord  may  seize  his  land  as  forfeited/'*  It  seems  impHed  herein,  that 
^const!'  so  long  as  the  copyholder  did  continue  to  perform  the  regular 
stipulations  of  his  tenure,  the  lord  was  not  at  liberty  to  divest  him  of 
his  estate ;  and  this  is  said  to  be  confirmed  by  a  passage  in  Britton, 
which  has  escaped  my  search ;  though  Littleton  intimates,  that 
copyholders  could  have  no  remedy  against  their  lord.-f-  However  in 
the  reign  of  Edward  IV.,  this  was  put  out  of  doubt  by  the  judges, 
who  permitted  the  copyholder  to  bring  his  action  of  trespass  against 
the  lord  for  dispossession. 

While  some  of  the  more  fortunate  villeins  crept  up  into  property 
as  well  as  freedom  under  the  name  of  copyholders,  the  greater  part 
enfranchised  themselves  in  a  different  manner.  The  law,  which 
treated  them  so  harshly,  did  not  take  away  the  means  of  escape,  nor 
was  this  a  matter  of  difficulty  in  such  a  country  as  England.  To 
this  indeed  the  unequal  progression  of  agriculture  and  population  in 
different  counties  would  have  naturally  contributed.  Men  emi- 
grated, as  they  always  must,  in  search  of  cheapness  or  employment, 
according  to  the  tide  of  human  necessities.  But  the  villein,  who 
had  one  additional  motive  to  urge  his  steps  away  from  his  native 
place,  might  well  hope  to  be  forgotten  or  undiscovered,  when  he 
breathed  a  freer  air,  and  engaged  his  voluntary  labour  to  a  distant 
master.  The  lord  had  indeed  an  action  against  him ;  but  there  was 
«o  little  communication  between  remote  parts  of  the  country,  that  it 

*  Brook's  Abridgem.  Tenant  par  copie,  1 .  follow  that  he  might  not  bring  bis  action 

By  the  extent-roil  of  the  manor  of  Brising-  acainst  any  person  acting  under  the  lord's 

ham  in  Norfolk  in  1^54,  it  appears  that,  there  direction,  in  which  the  defendant  coul4  not 

.  were  then  ninety-four  copyholders,  and  six  set  up  an  illegal  authority ;  Just  as,  although 

cottagers  in  villenage;  the  former  performing  no  writ  runs  against  the  king,  his  ministers 

many,  but  determinate  services  of  labour  for  or  officers  are  not  justified  in  acting;  under  his 

the  lord.    Blomefield's  Norfolk,  vol.  i.  p.  34.  command  contrary  to  law.     I  wish  this  note 

+  littl.  sect.  77.     A  copyholder  vnthout  to  be  considered  as  correcting  one  in  my 

legal  remedy  may  seem  little  better  than  a  first  vohune,  p.  155.  where  I  have  said  that 

tenant  in  mere  villenage,  except  in  name,  a  similar  law  m  France  rendered  the  distinc- 

But  though  from  the  relation  between  the  tion  between  a  serf  and  a  homme  de  poote 

lord  and  copyholder  the  latter  might  not  be  little  more  than  theoretical, 
permitted  lo  sue  his  superior,  yet  it  does  not 


VIII. 

PART  ni. 
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might  be  deemed  his  fault  or  singular  ill-fortune,  if  he  were  com-  CHAP 
pelled  to  defend  himself     Even  in  that  case,  the  law  inclined  to 
favour  him ;  and  so  many  obstacles  were  thrown  in  the  way  of  these 

ICTtf  f  T  TQM 

suits  to  reclaim  fugitive  villeins,  that  they  could  not  have  operated  const. 
materially  to  retard  their  general  enfranchisement*  In  one  case 
indeed,  that  of  unmolested  residence  for  a  year  and  a  day  within  a 
walled  city  or  borough,  the  villein  became  free,  and  the  lord  was 
absolutely  barred  of  his  remedy.  This  provision  is  contained  even 
in  the  laws  of  William  the  Conqueror,  as  contained  in  Hovedai,  and 
if  it  be  not  an  interpolation,  may  be  supposed  to  have  had  a  view  to 
strengthen  the  population  of  those  places,  which  were  designed  for 
gaitisoiis.  This  law,  whether  of  WiUiam  or  not,  is  unequivocally 
mentioned  by  GlanviL-f-  Nor  was  it  a  mere  letter.  According  to  a 
record  in  the  6th  of  Edward  II.,  Sir  John  Clavering  sued  eighteen 
villeins  of  his  manor  of  Cossey,  for  withdrawing  themselves  there* 
from  with  their  chattels ;  whereupon  a  writ  was  directed  to  them ; 
but  six  of  the  number  claimed  to  be  freemen,  alledging  the  Con- 
queror's charter,  and  offering  to  prove  that  they  had  lived  in 
Norwich,  paying  scot  and  lot,  above  thirty  years ;  which  claim  was 
admitted .:[: 

By  such  means,  a  large  proportion  of  the  peasantry,  before  the 
middle  of  the  fourteenth  century,  had  become  hired  labourers  in* 
stead  of  villeins.  We  first  hear  of  iliem,  on  a  great  scale,  in  an 
ordinance  made  by  Edward  III.,  in  the  twenty-third  year  of  his 
reign.  This  was  just  after  the  dreadful  pestilence  of  1348 ;  and  it 
recites  that  the  number  of  workmen  and  servants  having  been  greatly 
reduced  by  that  calamity,  the  remainder  demanded  excessive  wages 
from  their  employers.  Such  an  enhancement  in  the  price  of  labour, 
though  founded  exactly  on  the  same  principles  as  regulate  the  value 
of  any  other  commodity,  is  too  frequently  treated  as  a  sort  of  crime 

*  See  the  rules  of  pleading  and  evidence         J  Blomefield's  Norfolk,  vol.  i.  p.  657.    I 

in  questions  of  villenage  fully  stated  in  Mr.  know  not  how  far  this  privilege  was  sup- 

Hargrave*s  argument  in  the  case  of  Somerset,  posed .  to  be  impaired  bj  the  statute  34  £. 

HowelFis  State  Trials,  vol.  xx.  p.  38.  III.  c.  II. ;  which  however  might,  I  should 

t  1-  V.  c.  5.  conceive,  very  well  stand  along  with  it« 

3  D  2 
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CHAP,  by  lawgivers,  who  grudge  the  poor  that  transient  mehoration  of  their 

PART  III. 


lot,  which  the  progress  of  population,  or  other  analogous  circum- 


stances, will,  without  any  interference,  very  rapidly  take  away. 
CONST.  This  ordinance  therefore  enacts,  that  every  man  in  England,  of 
whatever  condition,  bond  or  free,  of  able  body,  and  within  sixty 
years  of  age,  not  hving  of  his  own,  nor  by  any  tmde^  shall  be 
obhged,  when  required,  to  serve  anj^  master  who  is  willing  to- hire 
him,  at  such  wages  as  were  usually  paid  three  years  since,  or  for 
some  tin>e  preceding ;  provided,  that  the  lords  of  villeins  or  tenants 
in  villenage  shall  have  the  preference  of  their  labour,  so  that  they 
retain  no  more  than  shall  be  necessary  for  them.  Moie  than  these 
old  wages  is  strictly  forbidden  to  be  oflfered,  as  well  as  demanded. 
No  one  is  permitted,  under  colour  of  charity,  to  give  alms  to  a 
beggar.  And,  to  make  some  compensation  to  the  inferior  classes 
for  these  severities,  a  clause  is  inserted,  as  wise,  just,  and  practicable 
as  the  rest,  for  the  sale  of  provisions  at  reasonable  prices.* 

This  ordinance  met  with  so  little  regard,  that  a  statute  was  made 
in  parliament  two  years  after,  fixing  the  wages  of  all  artificers  and 
husbandmen,  with  regard  to  the  nature  and  season  of  their  labour. 
From  this  time  it  became  a  frequent  complaint  of  tlie  commons, 
that  the  statute  of  labourers  was  not  kept.  The  king  had  in  this 
case,  probably,  no  other  reason  for  leaving  their  grievance  unre- 
dressed,  than  his  inability  to  change  the  order  of  Providence.  A 
silent  alteration  had  been  wrought  in  the  condition  and  character  of 
the  lower  classes  during  the  reign  of  Edward  III-  This  was  the 
effect  of  increased  knowledge  and  refinement,  which  had  been 
making  a  considerable  progress  for  full  half  a  century,  though  they 
did  not  readily  permeate  the  cold  region  of  poverty  and  ignorance. 
It  was  natural  that  the  country  people,  or  uplandish  folk,  as  they 
were  called,  should  repine  at  the  exclusion  from  that  enjoyment  of 
competence,  and  security  for  the  fruits  of  their  labour,  which  the 
inhabitants  of  towns  so  fully  possessed.    The  fourteenth  century  was, 

*  Stat  2S  E.  IIL 


VIIL 

PAKT  III. 
ENGLISH 


DURING  THE  MIDDLE  AGES.  QQg 

in  many  parts  of  Europe,  the  age  when  a  sense  of  pohtical  servitude  CHAP 
was  most  keenly  felt.  Thus  the  insurrection  of  the  Jacquerie  in 
France  about  the  year  1358  had  the  same  character,  and  resulted  in 
a  great  measure  from  the  same  causes  as  that  of  the  English  peasants  'const! 
in  1383.  And  we  may  account  in  a  similar  manner  for  the  demo- 
cratical  tone  of  the  French  and  Flemish  cities,  and  for  the  pre- 
valence of  a  spirit  of  liberty  in  Germany  and  Swisserland. 

I  do  not  know  whether  we  should  attribute  part  of  this  revolu- 
tionary concussion  to  the  preaching  of  Wicliffe's  disciples,  or  look 
upon  both  one  and  the  other  as  phcenomena  belonging  to  that  par- 
ticular epoch  in  the  progress  of  society.  New  principles,  both  as  to 
civil  rule  and  rehgion,  broke  suddenly  upon  the  uneducated  mind, 
to  render  it  bold,  presumptuous  and  turbulent  But  at  least  I  make 
little  doubt  that  the  dislike  of  ecclesiastical  power,  which  spread  so 
rapidly  among  the  people :  at  this  season,  connected  itself  with  a 
spirit  of  insubordination  and  an  intolerance  of  political  subjection. 
Each  were  nourished  by  the  same  teachers,  the  lower  secular  clergy; 
and  however  distinct  we  may  think  a  religious  reformation  &pm  a 
civil  anarchy,  there  was  a  good  deal  common  in  the  hmguage»  by 
which  the  populace  were  inflamed  to  either  one  or  the  other.  Even 
the  scriptural  moralities  which  were  then  exhibited,  and  which  be- 
came the  foundation  of  our  theatre,  lent  fuel  to  the  spirit  of  sedition. 
The  common  original,  and  common  destination  of  mankind,  with 
^every  other  lesson  of  equality  which  religion  supplies  to  humble  or 
to  console,  were  displayed  with  coarse  and  glaring  features  in  these 
representations.  The  familiarity  of  such  ideas  has  deadened  their 
effect  upon  our  minds ;  but  when  a  rude  peasant,  surprizingly  des- 
titute of  rehgious  instruction  during  that  corrupt  age  of  the  church, 
was  led  at  once  to  these  impressive  truths,  we  cannot  be  astonished 
at  the  intoxication  of  mind  they  produced.* 

*  I  have  beeo  more  influenced  by  natural  him.     Several  of  theip  depose  to  the  con- 

probabilities  dian  testimony,  in  ascribing  this  nexion  between  his  opinions  and  thexebellion 

effect  to  Wicliffe*s  innovations,  because  the  of  1382;    especially  Walsingham,   p.  288. 

historians  are  prejudiced  witnesses  against  This  implies  ho  reflection  upon  Wicliffe, 
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OH  A  P.      Thonsh  I  believe  that,  compared  at  least  with  the  aristocracy  of 
vm. 

FART  III. 


•    Other  countries,  the  EngUsh  lords  were  guilty  of  very  little  cruelty  of 


injustice,  yet  there  were  circumstances  belonging  to  that  penod, 
CONST,  which  might  tempt  them  to  deal  more  hardly  than  before  with  Aeir 
peasantry.  The  fourteenth  century  was  an  age  of  greater  magnifir 
cence  than  those  which  had  preceded,  in  dress,  in  ceremonies^  in 
buildings ;  foreign  luxuries  were  known  enough  to  excite  an  eager 
demand  among  the  higher  ranks,  and  yet  so  scarce  as  to  yield  inor- 
dinate prices ;  while  the  land-owners  were  on  the  oth^*  hand  impo- 
verished by  heavy  and  unceasing  taxation.  Hence  it  is  probable 
that  avarice,  as  commonly  happens,  had  given  birth  to  oppression ; 
and  if  the  gentry,  as  I  am  inclined  to  beUeve,  had  become  more 
attentive  to  agricultural  improvements,  it  is  reasonable  to  conjecture, 
that  those  whose  tenure  obUged  them  to  unUmited  services  of  hus- 
bandry were  more  harrassed,  than  under  their  wealthy  and  indolent 
masters  in  preceding  times. 

The  storm  that  almost  swept  away  all  bulwarks  of  civilised  aiid 
regidar  society  seems  to  have  been  long  in  collecting  itself  Perhaps 
a  more  sagacious  legislature  might  have  contrived  to  disperse  it; 
but  the  commons  only  presented  complaints  of  the  refractoriness 
with  which  villeins  and  tenants  in  villenage  refused  their  due  ser- 
vices ;*  and  the  exigencies  of  governnaent  led  to  the  fatal  poll-tax  of 
a  groat,  which  was  the  proximate  cause  of  the  insurrection.  By  the 
demands  of  these  rioters,  we  perceive  that  tenitorial  servitude  was 
far  from  extinct ;  but  it  should  not  be  hastily  concluded  that  they 
were  all  personal  villeins,  for  a  large  proportion  were  Kentish-men, 
to  whom  that  condition  could  not  have  applied ;  it  being  a  good 


any  more  than  the  crimes  of  the  anabaptists  derives  its  argument  for  equality  from  the 

in   Munster  do  upon  Luther.     Every  one  common  origin  of  the  species.     He  is  said 

knows  the  distich  of  John  Ball,  which  com-  to  have  been  a  disciple  of  Wicliffe.    Tur- 

prehends  the  essence  of  religious  democracy :  ner's  Hist,  of  Enffland,  vol.  ii.  p.  420. 
"  When  Adam  delved  and  Eve  span,  Where         *  Stat,  1  R.  IL  c.  6. ;  Rot.  ParL  vol.iii. 

was  then  the  gentleman  f"    The  sermon  of  p.  21. 
thid  priest,  aa  related  by  Walsinj^iam,  p.  275. 
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bar  to  a  writ  de  nativitate  {Nrobandd.»  that  the  party's  fkther  was  bom  CHAR 
ID  the  county  of  Kent »  ^'''' 


FARTUL 


After  this  tremendous  rebellion,  it  might  be  expected  that  the 
legislature  wouLd  use  little  indulgence  towards  the  lower  commons,  const^ 
Such  unhappy  tijmults  are  doubly  mischievous,  not  more  from  the 
inunediate  calamities  that  attend  them,  than  from  the  fear  and  hatred 
of  the  people  which  they  generate  in  the  elevated  classes.  The 
general  charter  of  manumission  extorted  from  the  king  by  the  rioters 
at  Blackheath  was  annulled  by  proclamation  to  the  sherifis  ;-f  and 
this  revocation  approved  by  the  lords  and  commons  in  parliament ; 
who  added,  as  was  very  true,  that  such  enfranchisement  could  not 
be  made  without  their  consent;  "  which  they  would  never  give  to 
save  themselves  fvom  perishing  altogether  in  one  day/^|  Riots  wece 
turned  into  treason  by  a  law  of  the  same  parliament.^  By  a  very 
hajsh  statute  in  the  13th  of  Richard  11.^  no  servant  or  laboiurer  ocmld 
depart,  even  at  the  expiration  of  his  service,  from  the  hundred  in 
which  he  lived  without  permission  under  the  king's  seal ;  nor  might 
any  who  had  been  bred  to  husbandry  till  twelve  years  old  exercise 
any  other  calling.||  A  few  years  afterwards,  the  commons  petitioned 
that  villeins  might  not  put  their  children  to  school,  in  order  to  ad*- 
vance  them  by  the  church ;  ^*  and  this  for  the  honour  of  all  die 
freemen  of  the  kingdom/^  In  the  same  parliament  they  complained, 
that  villeins  fly  to  cities  and  boroughs,  whence  their  masters  cannot 
recover  them ;  and,  if  they  attempt  it,  are  hindered  by  the  people ; 
and  prayed  that  the  lords  might  seize  their  villeins  in  such  places, 
without  regard  to  the  franchises  thereof.  But  on  botlv  tfiese  peti- 
tions the  king  put  a  negative.^ 

*  so  E.  I.,  m  Fitzherbert.  Villenage,  apad  sed  incomparabiliter  viliori,  &c.  Walsii^ 

Lninbard's  Perambulaticw  of  Kent,  p.  632.  ham,  p.  2(^. 
Sonmer  on  Gavelkind,  p.  72.  %  Rot.  Pari.  vol.  iii.  p.  100. 

f.Ryroer,  t.  vii.  p.  316.,  &c.    Tbe  king         §  5  R.  II.  c.  7.    The  words  are,  riot  et 

Jiolds  tibia  bitter  language  to  the  villeins  of  mmoarn^auires  senAlabUs ;  rather  a  general 

'  £ssex,  after  the  death  of  Tyler  and  execu-  way  of  creating  a  new  treason ;  but  panic 

tion  of  the  other  leaders  had  disconcerted  puts  an  end  to  jealousy, 
them:    Rostici  quidem  fuistb  et  estis,  m         H  ^^  ^*  I'*  ^-  ^* 
bondagio   permanebitis,    non  ut  hactenus,         if  Rot  IVl.  15  R.  II.  vol.  Iii.  p.  £94. 
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CHAP.      From  henceforward  we  find  little  notice  taken  of  villenage  in  par- 

III  li^imentary  records,  and  there  seems  to  have  been  a  rapid  tendency 

>-*N-^   to  its  entire  abolition.     But  the  fifteenth  century  is  barren  of  mate- 

coNST.    rials;   and  we  can  only  infer  that  as  the  same  causes,  which  in 

Edward  III.'s  time  had  converted  a  large  portion  of  the  peasantry 

into  free  labourers,  still  continued  to  operate,  they  must  silently  have 

extinguished  the  whole  system  of  personal  and  territorial  servitude. 

,The  latter  indeed  was  annihilated  by  the  establishment  of  the  law  of 

copyhold. 

I  cannot  presume  to  conjecture  in  what  degree  voluntary  manu- 
mission is  to  be  reckoned  among  the  means  that  contributed  to  the 
abolition  of  villenage.     Charters  of  enfranchisement  were  very  com- 
«aon  «poii  the  continent.     They  may  perhaps  have  been  less  so  in 
England.      Indeed  the  statute  de  donis  must  have  operated  very 
injmiously  to  prevent  the  enfranchisement  of  villeins  regardant,  who' 
were  entailed  along  with  the  land.*     Instances  however  occur  from 
time  to  time ;  and  we  cannot  expect  to  discover  many.     One  appears 
as  early  as  the  15th  year  of  Henry  III.,  who  grants  to  all  persons 
born  or  to  be  bom  within  his  village  of  Contishall,  that  they  shall  be 
free  from  all  villenage  in  body  and  blood,  paying  an  aid  of  twenty 
shillings  to  knight  the  king's  eldest  son,  and  six  shillings  a  year  as  a 
quit  rent.f     So,  in  the  12th  of  Edward  III.,  certain  of  the  king's 
villeins  are  enfranchised  on  payment  of  a  fine.:]:     In  strictness  of 
law,  a  fine  from  the  villein  for  the  sake  of  enfranchisement  was 
nugatory,  since  all  he  could  possess  was  already  at  his  lord's  disposal. 
But  custom  and  equity  might  easily  introduce  different  maxims; 

296.     The  statute  7  H.  IV.  c.  17.  enacts  the  lord's  wife  was  a  necessary  party  to  the 

that  no  one  shall  put  his  son  or  daughter  manumission  of  a  villein^  in  order  to  bar  her 

apprentice  to  any  trade  in  a  borough,  unless  dower.     If  this  were  law,  which  it  seems 

he  have  land  or  rent  to  the  value  of  twenty  difficult  on  principle  to  deny,  the  enfrao- 

shillings  a-year,  but  that  any  one  may  put  chisement  of  a  villein   must  have  been  a 

his  children  to  school.    The  reason  assigned  troublesome  business ;  for  one  does  not  see 

is  the  scarcity  of  labourers  in  husbandry,  in  how  she  could  have  barred  her  right  except 

consequence  of  people  living  in  Upland  ap-  by  fine, 
prenticing  their  children.  f  Blomefield's  Norfolk,  voL  ui.  p.  571* 

*  If   we  may   believe  what  is  said  in         ;t^  Rymer,  t.  v.  p.  44. 
Blomefield'3  Hist,  of  N  orfolk,  vol.  iii.  p.  572., 
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and  it  was  plainly  ibr  the  lord's  interest  to  encourage  his  tenants  in  CHAP, 
the  acquisition  of  money  to  redeem  themselves,  rather  than  to  quench    ^^^' 

PART  III* 

the  exertions  of  their  industry  by  availing  himself  of  an  extreme  n.^^-^ 
right.  Deeds  of  enfranchisement  occur  in  the  reigns  of  Mary  and  ^con^!^ 
Elizabeth  ;*  and  perhaps  a  commission  of  the  latter  princess  in  1574^ 
directing  the  enfranchisement  of  her  bondmen  and  bondwomen  on 
certain  nranors  upon  payment  of  a  fine,  is  the  last  unequivocal  tes^ 
timooiy  to  the  existence  of  villenage  i-f  though  it  is  highly  probable 
that  it  existed  in  remote  parts  of  the  country  some  time  longer. J   • 

From  this  general  view  of  the  English  constitution,  as  it  stood  Reign  of 
about  the  time  of  Henry  VI>,  we  must  turn  our  eyes  to  the  political  ^^"^^^^ 
revolutions  which  clouded  the  latter  years  of  his  reign.  The  mino- 
rity of  this  prince,  notwithstanding  the  vices  and  dissensions  of  his 
court,  and  the  inglorious  discomfiture  of  our  arms  in  France,  tvas 
not  perhaps  a  calamitous  period.  The  country  grew  more  weahhy; 
the  law  was,  on  the  whole,  better  observed  ;  the  power  of  parliament 
more  complete  and  ^ectual  than  in  preceding  times-  But  Henry's 
weakness  of  understanding,  becoming  evident  as  he  reached  man^ 
hood,  rendered  his  reign  a  perpetual  minority.  His  marriage  widi 
a  princess  of  strong  mind,  but  ambitious  and  vindictive,  rather 
tended  to  weaken  the  government,  and  to  accelerate  his  downfall ; 
a  certain  reverence  that  had  been  paid  to  the  gentleness  of  the  king's 
disposition  being  overcome  by  her  unpopularity.  By  degrees 
Henry's  natural  infirmity  degenerated  almost  into  fatuity  ;  and  this 
unhappy  concHtion  seems  to  have  overtaken  him,  nearly  about  the 

*  Gurdon  on    Courts    Baron,    p.  596.  p.  27.)     See   Hargrave's   argument.  State 

Madox,    Formulare  Anglicanum,    p.   4*20.  Trials,  vol.  xx.  p.  41.     But  these  are  so 

Barrington  on  Ancient  Statutes,  p.  «7S.     It  briefly  stated,  that  it  is  difficult  in  general  to 

is  said  in  a  modem  book,  that  villenage  was  understand  them.     It  is  obvious,  however, 

very  rare  in  Scotland,  and  even  that  no  in-  that  judgement  was  in  no   case  given   in 

slanpe  exists  in  records,  of  an  estate  sold  favour  of  the  plea;  so  that  we  cau  infer 

with  the  labourers  and  their  families  attached  .  nothing   as   to    the  actual  continuance   of 

to  the  soil.     Pinkerton's  Hwt.  of  Stotland,  villenage. 

vol.  i.  p.  147.  ^^  ^*  remarkable,  and  may  be  deemed  by 

f  Barrmgton,  ubi  supra,  from  Rymer.  some  persons  a  proof  of  legal  pedantry,  that 

t  There  are  several  later  cases  reported.  Sir  E.  Coke,  while  he  dilates  on  the  law  of 

wherein  villenage  was  pleaded,  and  one  of  villenage,  never  intimates  that  it  was  become 

them  as  late  as  the  15lh  of  James  I.  (Noy,  antiquated. 

VOL.  II.  3  E 
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CHAP,  time  when  it  became  an  arduous  task  to  withstand  the  assault  in 
VHI. 

PART  m. 


^'^**    preparation  against  his  government.     This  may  properly  introduce 


a  great  constitutional  subject,  to  which  some  peculiar  circumstances 
^ONST."  of  our  own  age  have  imperiously  directed  the  consideration  of  par- 
liament. Though  the  proceedings  of  1788  and  18 10  are  undoubtedly 
precedents  of  far  more  authority  than  any  that  can  be  derived  from 
our  ancient  history,  yet,  as  the  seal  of  the  legislature  has  not  yet 
been  set  upon  this  controversy,  it  is  not  perhaps  altogether  beyond 
the  possibility  of  future  discussion  ;  and  at  least  it  cannot  be  unin- 
teresting to  look  back  on  those  parallel  or  analogous  cases,  by  which 
the  deliberations  of  parliament  upon  the  question  of  regency  were 
guided. 
Historical        While  the  kings  of  England  retained  their  continental  dominions. 

instances  of  . 

regencies:  and  wcTC  engaged  in  the  wars  to  which  those  gave  birth,  they  were 
of  course  frequently  absent  from  this  country.  Upon  such  occa- 
SSTncVof  sions,  the  administration  seems  at  first  to  have  devolved  officially  on 
iwT""  the  justiciary,  as  chief  servant  of  the  crown.  But  Henry  HI.  began 
the  practice  of  appointing  heutenants,  or  guardians  of  the  realm 
(custodes  regni),  as  they  were  more  usually  termed,  by  way  of  tem- 
porary substitutes.  They  were  usually  nominated  by  the  king  with- 
out consent  of  parliament ;  and  their  office  carried  with  it  the  right 
of  exercising  all  the  prerogatives  of  the  crown.  It  was  of  course 
determined  by  the  king's  return  ;  and  a  distinct  statute  was  necessary 
in  the  reign  of  Henry  V.,  to  provide  that  a  parliament  called  by  the 
guardian  of  the  realm  during  the  king's  absence  should  not  be  dis- 
solved by  that  event.*  The  most  remarkable  circumstance  attending 
these  lieutenancies  was  that  they  were  sometimes  conferred  on  the 
heir  apparent  during  his  infancy.  The  Black  Prince,  then  duke  of 
Cornwall,  was  left  guardian  of  the  realm  in  1339,  when  he  was  but 
ten  years  old  ;*f  and  Richard  his  son,  when  still  younger,  in  1372, 
during  Edward  III.'s  last  expedition  into  France.J 

*  »8  H.  V.  c.  I .  open  parliament.     Rot.  Pari.  13  E.  III.  voK 

t  This  prince  having  been  sent  to. Ant-     ii.  p.  107* 
werp,  six  commissioners  wers  appointed  to         f  Rymer,  t.  vi.  p.  748. 
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Tl^se  do  not  however  bear  a  very  close  analogy  to  regencies  ift  CHAP. 

VIII. 

PART  in, 


the  stricter  sense,  or  substitutions  during  the  natural  incapacity  of 


the  sovereign.     Of  such  there  had  been  several  instances,  before  it 
became  necessary  to  supply  the  deficiency  arising  from  Henry's  const. 
derangement.     1.  At  the  death  of  John,  William  earl  of  Pembroke  Attheac. 

^  cestion  of 

assumed  the  title  of  rector  regis  et  regni,  with  the  consent  of  the  loyal  Hcnrjm.; 
barons  who  had  just  proclaimed  the  young  king,  and  probably  con* 
ducted  the  government  in  a  great  measure  by  their  advice,*  But 
the  circumstances  were  too  critical,  and  the  time  is  too  remote,  to 
give  this  precedent  any  material  weight.  3.  Edward  I.  being  iu  of  Edward 
Sicily  at  his  father's  deaths  the  nobility  met  at  the  Temple  churchy 
as  we  are  informed  by  a  contemporary  writer,  and,  after  making  a 
new  great  seal,  appointed  the  archbishop  of  York,  Edward  e^rl  of 
Cornwall,  and  the  earl  of  Glocester,  to  be  ministers  and  guardip^ns 
of  the  realm  ;  who  accordingly  conducted  the  administration  in  the 
king's  name  until  his  return.'f'  It  is  here  observable,  that  the  earl  of 
Cornwall,  though  nearest  prince  of  the  blood,  was  not  supposed  tq 
enjoy  any  superior  title  to  the  r^ency,  wherein  he  was  associated 
with  two  other  nobles.  But  while  the  crown  itself  was  hardly  ac- 
knowledged to  be  unquestionably  her^itary,  it  would  be  strange  if 
any  notion  of  such  a  right  to  the  regency  had  been  entertained- 
3.  At  the  accession  of  Edward  III,,  then  fourteen  years  old,  the  l[^^'^ 
parhament  which  was  immediately  summoned  nominated  four 
bishops,  four  earls,  and  six  barons  as  a  standing  council,  at  the  head 
of  which  the  earl  of  Lancaster  seems  to  have  been  placed,  to  advise 
the  king  in  all  business  of  government.  It  was  an  article  in  th^ 
charge  of  treason,  or,  as  it  was  then  styled,  of  accroaching  royal 
power,  against  Mortimer,  that  he  intermeddled  in  the  king's  house- 
hold without  the  assent  of  this  council.^  They  may  be  deemed 
therefore  a  sort  of  parUamentary  regency,  though  the  duration  of 
their  functions  does  not  seem  to  be  defined.     4.  The  proceedings  at  j[^cha«* 

*  Matt.  Paris,  p.  243.  %  Rot.  Pari.  vol.  ii.  p.  52. 

+  Matt.  Westmonast.  ap.  Brady's  Hist,  of 
England,  vol.  ii.  p.  1. 
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CHAP,  the  commencenient  of  the  next  reign  are  more  worthy  of  attention. 

vnr 
PART  III  ^^^'^^^  ^^^'  ^y^"g  June  21,  1377,  the  keepers  of  the  great  seal  next 

^-^v-"^  day,  in  absence  of  the  chancellor  beyond  sea,  gave  it  into  the  young 
CONST,    king's  hands  before  his  council.     He  immediately  delivered  it  to  the 
duke  of  Lancaster,  and  the  duke  to  Sir  Nicholas  Bonde  for  safe 
custody.     Four  days  afterwards,  the  king  in  council  delivered  the 
seal  to  the  bishop  of  St.  Davids,  who  affixed  it  the  same  day  to 
divers  letters  patent.*     Richard  was  at  this  time  ten  years  and  six 
months  old ;  an  age  certainly  very  unfit  for  the  personal  execution 
of  sovereign  authority.     Yet  he  was  supposed  capable  of  reigning 
without  the  aid  of  a  regency.     This  might  be  in  virtue  of  a  sort  of 
magic  ascribed  by  lawyers  to  the  great  seal,  the  possession  of  which 
bars  all  further  inquiry,  and  renders  any  government  legal.     The 
practice  of  modern  times,  requiring  the  constant  exercise  of  the  sign 
manual,  has  made  a  public  confession  of  incapacity  necessary  in 
many  cases,  where  it  might  have  been  concealed  or  overlooked  in 
earlier  periods  of  the  constitution.     But,  though  no  one  was  invested 
with  the  office  of  regent,  a  council  of  twelve  was  named  by  the 
prelates  and  peers  at  the  king's  coronation,  July  16,  1377,  without 
whose  concurrence  no  public  measure  was  to  be  carried  into  effect 
I  have  mentioned  in  another  place  the  modifications  introduced  from 
time  to  time  b}^  parliament,  which  might  itself  be  deemed  a  great 
council  of  regency  during  the  first  years  of  Richard. 
of  Henry         5.  Thc  ncxt  iustaucc  is  at  the  accession  of  Henry  VI.     This  prince 
was  but  nine  months  old  at  his  father's  death  ;  and  whether  from  a 
more  evident  incapacity  for  the  conduct  of  government  in  his  case 
than  in  that  of  Richard  II.,  or  from  the  progress  of  constitutional 
principles  in  the  forty  years  elapsed  since  the  latter's  accession,  far 
more  regularity  and  deliberation  were  shewn  in  supplying  the  defect 
in  the  executive  authority.     Upon  the  news  arriving  that  Henry  V. 
was  dead)  several  lords  spiritual  and  temporal  assembled,  on  account 
of  the  imminent  necessity,  in  order  to  preserve  peace,  and  provide 

*  Rymer,  t  vii.  p.  171. 
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for  the  exercise  of  offices  appertaining  to  the  king.     These  peei-s  CHAP. 

PART  III. 


accordingly  issued  commissions  to  judges^  sheriffs,  escheators  and 


others  for  various  purposes,  and  writs  for  a  new  parliament.  This 
was  opened  by  commission  under  the  great  seal  directed  to  the  duke  const. 
of  Glocester,  in  the  usual  form,  and  with  the  king's  teste.*  Some 
ordinances  were  made  in  this  parliament  by  the  duke  of  Glocester 
as  commissioner,  and  some  in  the  king's  name.  The  acts  of  the 
peel's  who  had  taken  on  themselves  the  administi'ation,and  summoned 
parliament,  were  confirmed.  On  the  twenty-seventh  day  of  its  ses- 
sion, it  is  entered  upon  the  roll,  that  the  king,  "  considering  his 
tender  age,  and  inability  to  direct  in  person  the  concerns  of  his 
realm,  by  assent  of  lords  and  commons,  appoints  the  duke  of  Bed- 
ford, or,  in  his  absence  beyond  sea,  the  duke  of  Glocester,  to  be 
protector  and  defender  of  the  kingdom  and  English  church,  and  the 
king's  chief  counsellor."  Letters  patent  were  made  out  to  this 
effect ;  the  appointment  being  however  expressly  during  the  king's 
pleasure*  Sixteen  counsellors  were  named  in  parliament  to  assist 
the  protector  in  his  administration ;  and  their  concurrence  was  made 
necessary  to  the  removal  and  appointment  of  officers,  except  some 
inferior  patronage  specifically  reserved  to  the  protector.  In  all  im- 
portant business  that  should  pass  by  order  of  council,  the  whole,  or 
major  part,  were  to  be  present ;  "  but  if  it  were  such  matter  that  the 
king  hath  been  accustomed  to  be  counselled  of,  that  then  the  said 
lords  proceed  not  therein  without  the  advice  of  my  lords  of  Bedford 
or  Glocester/'-f-  A  few  more  counsellors  were  added  by  the  next 
parliament,  and  divers  regulations  established  for  their  observance.:}; 
This  arrangement  was  in  contravention  of  the  late  king's  testament 
which  had  conferred  the  regency  on  the  duke  of  Glocester,  in 
exclusion  of  his  elder  brother.  But  the  nature  and  spirit  of  these 
proceedings  will  be  better  understood  by  a  remarkable  passage  in  a 
roll  of  a  later  parliament ;  where  the  house  of  lords,  in  answer  to  a 


♦  Rot.  Pari.  vol.  iv.  p.  I69.  X  p.  201. 

t  p.  174.  176. 
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CHAP,  request  of  Glocester,  that  he  might  know  what  authority  he  pos- 
sessed as  protector,  remind  him  that  in  the  first  parhament  of  the 
king,*   "  3^e    desired   to  have   had   ye   governaunce   of  yis   land ; 

CONST.  afFermyng  yat  hit  belonged  unto  you  of  rygzt,  as  well  by  ye  mene  of 
your  birth,  as  by  ye  laste  wylle  of  ye  kyng  yat  was  your  broker, 
whome  God  assoile ;  alleggyng  for  you  such  groundes  and  motyves 
as  it  was  y ought  to  your  discretion  made  for  your  intent:  where- 
upon, the  lords  spiritual  and  temporal  assembled  there  in  parliament, 
among  which  were  there  my  lordes  your  uncles,  the  bishop  of  Win* 
Chester  that  now  liveth,  and  the  duke  of  Exeter,  and  your  cousin  the 
earl  of  March  that  be  gone  to  God,  and  of  Warwick,  and  other  in 
great  number  that  now  live,  had  great  and  long  deliberation  and 
advice,  searched  precedents  of  the  govemail  of  the  land  in  time  and 
case  semblable,  when  kings  of  this  land  have  been  tender  of  age, 
took  also  information  of  the  laws  of  the  land,  of  such  persons  as  be 
notably  learned  therein,  and  finally  found  your  said  desire  not 
caused  nor  grounded  in  precedent,  nor  in  the  law  of  the  land  ;  the 
which  the  king  that  dead  is,  in  his  life  nor  might  by  his  last  will  nor 
otherwise  altre,  change,  nor  abroge,  without  the  assent  of  the  three 
estates,  nor  commit  or  grant  to  any  person  governance  or  rule  of 
this  land  longer  than  he  lived ;  but  on  that  other  behalf,  the  said 
lords  found  your  said  desire  not  according  with  the  laws  of  this  land, 
and  against  the  right  and  fredome  of  the  estates  of  the  same  land. 
Howe  were  it,  that  it  be  not  thought,  that  any  such  thing  wittingly 
proceeded  of  your  intent ;  and  nevertheless  to  keep  peace  and  tran- 
quillity, and  to  the  intent  to  ease  and  appease  you,  it  was  advised 
and  appointed  by  authority  of  the  king,  assenting  the  three  estates 
of  this  land,  that  ye  in  absence  of  my  lord  your  brother  of  Bedford, 
should  be  chief  of  the  king's  couYicil,  and  devised  unto  you  a  name 

*  I  follow  the  orthography  of  the  roll^  usual  irregularity  of  ancient  spelling  is  hardly 

which  I  hope  will  not  be  inconvenient  to  the  suflScient  to  account  for  such  variations ;  but^ 

reader.     Why  this  ortliography,  from  obso-  if  there  be  any  error,  it  belongs  to  the  super- 

lete   and   difficult,   so    ^equently   becomes  intendants  of  that  publication,  and  is  not 

almost  modem,  as  will  appear  in  the  course  mine, 
of  these  extracts,  I  cannot  conjecture.     The 
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di^rent  from  other  counsellors,  not  tbe  name  of  tutor,  lieutenant,  CHAP, 
governor,  nor  of  regent,  nor  no  name  that  should  import  authority  p™f  j 
of  governance  of  the  land,  but  the  name  of  protector  and  defensor,   ^--v^^ 
Vhich  importeth  a  personal  duty  of  attendance  to  the  actual,  defense  ^const!^ 
of  the  land,  as  well  against  enemies  outward,  if  case  required,  as 
against  rebels  inward^  if  any  were,  that  God  forbid ;  granting  you 
therewith  certain  power,  the  which  is  specified  and  contained  in  an 
act  of  the  said  parhjament,  to  endure  as  long  as  it  liked  the  king. 
In  the  which  if  the  intent  of  the  said  estates  had  been,  that  ye  more 
power  and  authority  should  have  had,  more  should  have  been  ex- 
pressed therein ;  to  the  which  appointnj^nt,  ordinance,  and  act,  ye 
then  agreed  you  as  for  your  person,  making  nevertheless  p]y>testation;| 
^hat  it  was  not  your  intent  in  any  wise  to  derpge,  or  do  prejudice 
ymto  my  lord  your  brother  of  Bedford  by  your  said  agreement,  aat 
t;oward  any  right  that  he  would  pretend  or  claim  in  the  governance 
of  this  land,  and  as  toward  any  pre-eminence  that  you  might  have 
or  belong  imto  you  as  chief  of  council,  it  is  plainly  declared  in  th^ 
said  act  and  articles,  subscribed  by  my  said  lord  of  Bedford,  by 
yourself,  and  the  other  lords  of  the  council.     But  as  in  parliament 
to  which  ye  be  called  upon  your  faith  and  Ugeance  as  duke  of 
Glocester,  as  other  lords  be,  and  not  otherwise,  we  know  no  power 
nor  authority  that  ye  have,  other  than  ye  as  duke  of  Glocester 
should  have,  the  king  being  in  parliament,  at  years  of  mest  discre- 
tion :  We  marvailing  with  all  our  hearts,  that  considering  tl^e  open 
declaration  of  the  authority  and  power  belonging  to  my  lord  of 
Bedford,  and  to  you  in  his  absence,  and  also  to  the  king's  councilj^ 
subscribed  purely  and  sknply  by  my  said  lord  of  Bedford,  and  by 
you,  that  you  should  in  any  wise  be  stirred  or  moved  not  to  content 
you  therewith,  or  to  preteAd  you  any  other :  Namely  considering, 
^at  the  king,  blessed  be  our  }ord,  is  sith  the  time  of  the  said  pow^r 
granted  unto  you,  far  gone  and  grown  in  person,  in  wit  and  under- 
standing, an^  Uke  with  the  gi;ace  of  Gpd  to  occupy  his  owa  royal 
power  within  few  years :  And  forasmuch  considering  the  things  and 
causes  pibfovesaid,  and  other  many  that  Ipng  were  to  write,  We  lords 
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CHAP,  aforesaid  pray,  exhort  and  require  you,  to  content  you  with  the 

"'•     power  abovesaid  and  declared,  of  the  which  my  lord  your  brother  of 

p-VRr  III  ^  J  •/ 

^— ^^w/  Bedford,  the  king's  eldest  uncle,  contented  him ;  and  that  ye  none 
^coi^t"  larger  power  desire,  will,  nor  use ;  giving  you  this  that  is  aboven 
written  for  our  answer  to  your  foresaid  demand,  the  which  we  will 
dwell  and  abide  with,  withouten  variance  or  changing*  Over  this 
beseeching  and  praying  you  in  our  most  humble  and  lowly  wise, 
and  also  requiring  you  in  the  king's  name,  that  ye,  according  to  the 
king's  commandment,  contained  in  his  writ  sent  unto  you  in  that 
behalf,  come  to  this  his  present  parliament,  and  intend  to  the  good 
effect  and  speed  of  matters  to  be  demesned  and  treted  in  the  same, 
like  as  of  right  ye  owe  to  do/^* 

It  is  evident,  that  this  plain,  or  rather  rude  address  to  the  duke  of 
Grlocester  was  dictated  by  the  prevalence  of  Cardinal  Beaufort's 
party  in  council  and  parliament.  But  the  transactions  in  the  former 
parliament  are  not  unfairly  represented ;  and  comparing  them  with 
the  passage  extracted  above,  we  may  perhaps  be  entitled  to  infer: 
1*  That  the  king  does  not  possess  any  constitutional  prerogative  of 
appointing  a  regent  during  the  minority  of  his  successor;  and  2. 
That  neither  the  heir  presumptive,  nor  any  other  person,  is  entitled 
to  exercise  the  royal  prerogative  during  the  king's  infancy,  (or,  by 
parity  of  reasoning,  his  infirmity,)  nor  to  any  title  that  conveys  them ; 
the  sole  right  of  determining  the  persons  by  whom,  and  fixing  tlie 
limitations  under  which,  the  executive  government  shall  be  con- 
ducted in  the  king's  name  and  behalf,  devolving  upon  the  great 
council  of  pariiament. 

The  expression  used  in  the  lords  address  to  the  duke  of  Glocester 
relative  to  the  young  king,  that  he  was  far  gone  and  grown  in  person^ 
wit  and  understanding,  was  not  thrown  out  in  mere  flattery.  In  two 
years  the  party  hostile  to  Glocester's  influence  had  gained  ground 
enough  to  abrogate  his  office  of  protector,  leaving  only  the  honorary 
title  of  chief  counsellor.-f-     For  this  the  king's  coronation,  at  eight 

♦  Rot.  Pari.  6  H.  VI.  vol.  iv.  p.  326.  f  8  H.  VI.  vol.  iv.  p.  336. 
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years  of  age,  was  thought  a  fair  pretence ;  and  undoubtedly  the  loss  CH  A.P. 

PARTni 


of  that  exceedingly  limited  authority  which  had  been  delegated  to 


the  protector  could  not  have  impaired  the  strength  of  government. 
IWs  was  conducted  as  before  by  a  selfish  and  disunited  council ;  const. 
but  the  king's  name  was  sufficient  to  legaUze  their  measures,  nor 
does  any  objection  appear  to  have  been  made  in  parliament  to  such 
a  mockery  of  the  name  of  monarchy. 

In  the  year  1454,  the  32d  of  Henry's  reign,  his  unhappy  malady,  HenTy*! 
transmitted  perhaps  from  his  maternal  grandfather,  assumed  so  langemeot. 
decided  a  character  of  derangement  or  imbecility,  that  parliament 
could  no  longer  conceal  from  itself  the  necessity  of  a  more  effident 
ruler.  This  assembly,  which  had  been  continued  by  succesrave 
prorogations  for  nearly  a  year,  met  at  Westminster  oh  the  14th  of 
February,  when  the  session  was  opened  by  the  duke  of  York,  as 
king's  commissioner.  Kemp,  archbishop  of  Canterbury  and  chaiF- 
cellor  of  En^and,  dying  soon  afterwards,  it  was  judged  proper  to 
acquaint  the  king  at  Windsor  by  a  deputation  of  twelve  lords  with 
tiiis  and  other  subjedts  concerning  his  government.  In  &ct,  per- 
haps, this  wais  a  pretext  chosen  in  order  to  ascertain  his  real  cob^ 
dition.  These  peers  reported  to  the  lords'  house,  two  days  afterwards, 
that  they  had  opened  to  his  majesty  the  several  articles  of  tlieir 
message,  but  "  could  get  no  answer  ne  sign  for  no  prayer  ne  desire,^^ 
Plough  they  repeated  their  endeavours  at  three  different  interviews. 
This  report,  with  the -instruction  on  which  it  was  founded,  was,  at 
their  prayer,  entered  of  riecord  in  parliament.  Upon  so  authentic  a  Duke^r 
testimony  of  their  sovereign's  infirmity,  the  peers,  adjourning  two  pi^lea^. 
^ys  for  solemnity' or  deliberation,  ^^  elected  and  nominatied  Richard 
d«ke  of  York  to  be  protector  and  defender  of  the  realm  of  En^and, 
during  the  king's  pleasure/'  The  duke,  protesting  his  insufficiency, 
requested,  ^^  that  in  this  present  partiament,  and  by  authority 
thereof,  it  be  enacted,  that  of  yourtelf  and  of  your  ful  and  mere  dis- 
position, ye  desire,  name  and  call  me  to  the  said  name  and  charge^ 
and  that  of  any  presumption  of  myself,  I  take  them  not  upon  me, 
but  only  of  the  due  and  humble  obeisance  that  I  owe  to  do  unto  the 

VOL.  II.  3  p 
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CHAP,  king,  our  most  dread  and  sovereign  lord,  and  to  you  the  peerage  of 

PART  UL 


this  land,  in  whom  by  the  occasion  of  the  infirmity  of  our  said 


sovereign  lord  resteth  the  exercise  of  his  authority,  whose  noble 
CONST,  commandments  I  am  as  ready  to  perform  and  obey,  as  any  hi^ 
liegeman  alive,  and  that  at  such  time  as  it  shall  please  our  blessed 
Creator  to  restore  his  most  noble  person  to  healthful  disposition,  it 
shall  like  you  so  to  declare  and  notify  to  his  good  grace/'  To  this 
protestation  the  lords  answered,  that  for  his  and  their  discharge,  an 
act  of  parhament  should  be  made,  conformably  to  that  enacted  in 
the  king's  infancy,  since  they  were  compelled  by  an  equal  necessity 
again  to  chuse  and  name  a  protector  and  defender.  And  to  the 
duke  of  York's  request  to  be  informed  how  far  the  power  and 
authority  of  his  charge  should  extend,  they  replied,  that  he  should 
be  chief  of  the  king's  council,  and  "  devised  therefore  to  the  said 
duke  a  name  different  from  other  counsellors,  not  the  name  of  tutor, 
lieutenant,  governor,  nor  of  regent,  nor  no  name  that  shall  import 
authority  of  governance  of  the  land ;  but  the  said  name  of  protector 
and  defensor;"  and  so  forth,  according  to  the  language  of  their 
former  address  to  the  duke  of  Glocester.  An  act  was  passed  accor- 
dingly, constituting  the  duke  of  York  protector  of  the  church  and 
kingdom,  and  chief  counsellor  of  the  king  during  the  latter's  plea- 
sure ;  or  until  the  prince  of  Wales  should  attain  years  of  discretioni 
on  whom  the  said  dignity  was  immediately  to  devolve.  The 
patronage  of  certain  spiritual  benefices  was  reserved  to  the  protector, 
according  to  the  precedent  of  the  king^s  minority,  which  pai*liament 
was  resolved  to  follow  in  every  particular.*^ 

It  may  be  conjectured,  by  the  provision  made  in  favour  of  the 
prince  of  Wales,  then  only  two  years  old,  that  the  king's  condition 
was  supposed  to  be  beyond  hope  of  restoration*  But  in  about  nine 
months,  he  recovered  sufficient  speech  and  recoHection  to  supersede 
the  duke  of  York's  protectorate.-f-    The  succeeding  transactions  are 

*  Rot.  Pari.  vol.  t.  p.  241.  not  very  decMiye,  but  the  wits  of  sorereigQs 

t  Paston   Letters,  vol.  \.  p.  81.     The     ar©  never  weighed  in  golden  scales, 
proofe  of  sound  mind  given  in  this  letter  are 
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oatter  of  femiliar  though  not,  perhaps,  very  perspicuous  history.  CHAP. 
The  king  was.  a  prisoner  in  his  enemies  hands  after  the  a£fair  at  St  ^^'' 
Albens,^  when  parliament  met  in  July  1455.  In  this  session  little  ""^^^r^ 
was  done,  except  renewing  the  strongest  oaths  of  allegiance  to  ^onst? 
Henry  and  his  £unily.  But  the  two  houses  meeting  again  after  a 
prorogation  to  November  12,  during  which  time  the  duke  of  York 
had  strengthened  his  party,  and  was  appointed  by  commission  the 
king's  lieutenant  to  open  the  parliament,  a  proposition  was  made  by 
the  commons,  that  "  whereas  the  king  had  deputed  the  duke  of 
Yor^as  his  commissioner  to  proceed  in  this  parliament,  it  was 
thought  by  the  ooramons,  that  if  the  king  hereafter  could  not  attend 
to^the  protection  of  the  country,  an  able  person  should  be  ap- 
paiotiBdprQtector,  to  whom  they  might  have  recourse  for  redreis  of 
injuries;  especially  as  great  disturbances  had  lately  arisen  in  the 
imt  I  between  the  earl  of  Devonshire  and  lord  Bonvile.+  The  arch- 
iMsbo^^of  Canterbury  answered  for  the  lords,  that  they  wquM  t^ke 
into  coqsideration  what  the  commons  had  suggested.  Two  days 
a&erw^dsr  the  latter  appeajred  again  with  a  request  conveyed  nearly 
in-  the  WEie  terais.  Upon  their  leaving  the  chamber,  the  arch-? 
bi^op,  *who  was  also  chmicellor,  moved  the  peers  to  anstf er  What 
should  be:  done  in  respect  of  the  request  of  the  commons;  fedding 
that  **  it  is  understood,  that  they  will  not  further  proceed  in  matters 
of  parliament,  to  the  time  that  they  have  answer  of  their  desire  and 
request^'  This  naturally  ended  in  the  re-appointment  of  the  duke 
of  York  to  his  charge  of  protector.  The  commons  indeed  wefe  de- 
termined to  bear  no  delay.  As  if  ignorant  of  what  had  been  resolved 
in  consequence  of  their  second  request,  they  urged  it  a  third  time 

^  This'  may  seem  an  improper  appeila-  which  was  a  sud4eo  iitt;ack  on  the  town  o( 

tion  for  what  is   usually  termed  a  battle^  St.  Albans,  without  any  pitched  c<mibat,  reo- 

wherein  5006  men  are  said  to  have  felien.  ders  the  larger  number  improbable.     Whe- 

9ut  1  rely  here  upon  my  &itbful  guide,  the  thamstede,  himself  abbot  of  St*  Albans  at 

Paston  Letters^  p.  100.  ope  of  which,  writ-  the  time,  makes  the  duke  of  York's  army  but 

ten  immediately  after  the  engagement,  says  3000  fighting  men.  p.*  352. 

that  only  six  score  were  killed.     Surely  this  t  See  some  account  of  these  in  Pastoa 

testimony  outweighs   a   thousand  ordinary  Letters,  vol.  i.  p.  1 14. 
chroniclers.    And  the  nature  of  the  action, 

3  f2  . 
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CHAP,  on  the  next  day  of  meeting;  and  received  for  answer  that  "  the 

PART  III. 


*    king  our  said  sovereign  lord,  by  the  advice  and  assent  of  his  lords 


spiritual  and  temporal  being  in  this  present  parliament,  had  named 
CONST,  and  desired  the  duke  of  York  to  be  protector  and  defensor  of  this 
land/'  It  is  worthy  of  notice,  that  in  these  words,  and  indeed  in 
effect,  as  appears  by  the  whole  transaction,  the  house  of  peers 
assumed  an  exclusive  right  of  chusing  the  protector,  though  in  the 
act  passed  to  ratify  their  election,  the  commons  assent,  as  a  matter  of 
course,  is  introduced.  The  last  year's  precedent  was  followed  in  the 
present  instance,  excepting  a  remarkable  deviation ;  instead  of  the 
words  "  during  the  king's  pleasure,"  the  duke  was  to  hold  his  office 
"  until  he  should  be  discharged  of  it  by  the  lords  in  parliament."* 

This  extraordinary  clause,  and  the  slight  allegations  on  which  it 
was  thought  fit  to  substitute  a  vicegerent  for  the  reigning  monarchy 
are  sufficient  to  prove,  even  if  the  common  historians  were  silent, 
that  whatever  passed  as  to  this  second  protectorate  of  the  duke  of 
York  was  altogether  of  a  revolutionary  complexion.  In  the  actual 
circumstances  of  civil  blood  already  spilled  and  the  king  in  cap- 
tivity, we  may  justly  wonder  that  so  much  regard  was  shewn  to  the 
Tegular  forms  and  precedents  of  the  constitution.  But  the  duke's 
natural  moderation  will  account  for  part  of  this,  and  the  temper  of 
the  lords  for  much  more.  That  assembly  appears  for  the  most  part 
to  have  been  faithfully  attached  to  the  house  of  Lancaster.  The 
partizans  of  Richard  were  found  in  the  commons,  and  among  the 
populace.  Several  months  elapsed  after  the  victory  at  St.  Albans, 
before  an  attempt  was  thus  made  to  set  aside  a  sovereign,  not  la- 
bouring, so  far  as  we  know,  under  any  more  notorious  infirmity 
than  before.  It  then  originated  in  the  commons,  and  seems  to  have 
received  but  an  unwilling  consent  from  the  upper  house.  Even  in 
constituting  the  duke  of  York  protector  over  the  head  of  Henry, 
whom  all  men  despaired  of  ever  seeing  in  a  state  to  face  the  dangers 
of  such  a  season,,  the  lords  did  not  forget  the  rights  of  his  son.     By 

♦  Rot.  Pari.  vol.  ▼.  p.  284—990. 
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this  latter  instrument,  as  well  as  by  that  of  the  preceding  year,  the  CHAP 

VIII. 
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duke's  office  was  to  cease  upon  the  prince  of  Wales  arriving  at  the 


age  of  discretion. 

But  what  had  long  been  propagated  in  secret,  soon  became  familiar  const. 
to  the  public  ear;  that  the  duke  c^  York  laid  claim  to  the  throne.  Dakeof 
He  was  unquestionaUy  heir  general  of  the  royal  line,  through  his  totbecnmn. 
mother,  Anne,  daughter  of  Roger  Mortimer  earl  of  March,  son  of 
I^itippa,  daughter  of  Lionel  duke  of  Clarence,  third  son  of  Edward 
III.    Roger  Mortimer^s  eldest  son,  Edmund,  had  been  declared  heir 
presumptive  by  Richard  II. ;  but  his  infancy  during  the  revolution 
that  placed  Henry  IV.  cm  the  throne  had  caused  his  pretensions  to 
be  passed  over  in  silence.    The  new  king  however  was  induced  by 
a  Jealousy  natural  to  his  situation  to  detain  the  earl  of  March  in  cus- 
tody.   Henry  V.  restored  his  liberty;  and,  though  he  had  certainly 
connii^  for  awhile  at  the  conspiracy  planned  by  his  brother-in-law 
the  earl  of  Cambridge  and  Lord  Scrop  of  Masham  to  place  the 
crown  on  his  head,  that  magnanimous  prince  gave  him  a  free.  par<- 
d<m,  and  never  testified  any;  displeasure.    The  present  duke  of 
York  was  honoured  by  Henry  VI.  with  the  highest  trusts  in  France 
and  Ireland ;  such  as  Beaufort  and  Glocester  could  never  have 
dreanaed  of  conferring  on  him,  if  his  title  to  the  crown  had  not  been 
reckoned  obsolete.    It  has  been  very  pertinently  remarked,  that 
the  crime  perpetrated  by  Margaret  and  her  counsellors  in  the  death 
of  the  duke  of  Lancaster  was  the  destruction  of  the  house  of  Lan- 
oaster.^    From  this  time,  the  duke  of  York,  next  Jieir  in  presumption 
while  the  king  was  childless,  might  innocently  contemplate  the  pros^ 
pect  of  royalty  ;  and  when  such  ideas  had  long  been  passing  through 
his  mind,  we  may  judge  how  reluctantly  the  birth  of  Prince  Ed- 
ward, nine  years  after  Henr3r^s  marriage,  would  be  admitted  to  dis- 
turb them.    The  queen's  administration  unpopular,  careless  of  na- 
tional interests,  and  partial  to  his  inveterate  enemy,  the  duke  of  So- 
merset ;•!•  the  king  incapable  of  exciting  fear  or  respect;  his  own 

*  Hall;  p.  210.  t  Th«  ill-will  of  YoHl  and  the  queen  be- 
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vni. 
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combined  could  hardly  fail  to  nourish  those  opinions  of  hereditary 


right,  which  he  must  have  imbibed  from  his  infancy. 
CONST.  The  duke  of  York  preserved  through  the  critical  season  of  rebel- 
lion such  moderation  and  humanity,  that  we  may  pardon  him  that 
bias  in  favour  of  his  own  pretensions,  to  which  he  became  himself 
a  victim.  Margaret  perhaps,  by  her  sanguinary  violence  in  the 
Coventry  parliament  of  1460,  where  the  duke  and  all  his  adherents 
were  attainted,  left  him  not  the  choice  of  remaining  a  subject  with 
impunity.  But  with  us,  who  are  to  weigh  these  ancient  factions  in 
the  balance  of  wisdom  and  justice,  there  should  be  no  hesitation  in  de- 
ciding, that  the  house  of  Lancaster  were  lawful  sovereigns  of  England. 
I  am  indeed  astonished,  that  not  only  such  historians  as  Carte,  who 
wrote. uhdisguisedly  upon  a  Jacobite  system,  but  even  men  of  jusfcer 
principles  have  been  inadvertent  enough  to  mention  the  right  of  the 
house  of  York.  If  the  original  consent  of  the  nation,  if  three 
despents  of  the  crown,  if  repeated  acts  of  parliament,  if  oaths  of 
allegiance  from  the  whole  kingdom,  and  more  particularly  from  those 
who  now  advanced  a  contrary  pretension,  if  undisturbed,  unques- 
tioned possession  during  sixty  years,  could  not  secure  the  reigning 
£Etmily  against  a  mere  defect  in  their  genealogy,  when  were  the  peo- 
ple to  expect  tranquillity?  Sceptres  were  committed,  and  govern- 
ments were  instituted,  for  pubUc  protection  and  public  happrnesis, 
not  certainly  for  the  benefit  of  rulers,  or  for  the  security  of  particu- 
lar dynasties.  No  prejudice  has  less  in  its  favour,  and  none  has 
-been  more  fatal  to  the  peace  of  mankind,  than  that  which  regards  a 
nation  of  subjects  as  a  family's  private  inheritance.  For,  as  this 
opinion  induces  reigning  princes  and  their  courtiers  to  look  on  the 
people  as  made  only  to  obey  them,  so  when  the  tide  of  events  has 
swept  them  from  their  thrones,  it  begets  a  fond  hope  of  restoration, 
a  sense  of  injury  and  of  imprescriptible  rights,  which  give  tlie  shew 
of  justice  to  fresh  disturbances  of  public  order,  and  rebellions  again^ 

gan  as  early  as  1449>  as  we  learn  from  an     in  the  Paston  collection,  vol.  i.  p.  26. 
unequivocal  testimony,  a  letter  of  that  date 
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established  authority.     Even  in  cases  of  unjust  conquest,  which  are  CHAP. 

PAfiT  in. 


far  stronger  than  any  domestic  revolution,  time  heals  the  injury  of 


wounded  independence,  the  forced  submission  to  a  victorious  enemy 

•  •  ENGLISH 

is  changed  into  spontaneous  allegiance  to  a  sovereign,  and  the  laws  const. 
of  God  and  nature  injoin  the  obedience  that  is  challenged  by  reci- 
procal benefits.  But  far  more  does  every  national  government,  how- 
ever violent  in  its  origin,  become  legitimate,  when  universally  obeyed 
and  justly  exercised,  tlie  possession  drawing  after  it  the  right ;  noft 
certainly  that  success  can  alter  the  moral  character  of  actions^. 
or  privilege  usurpation  before  liie  tribunal  of  human  opinion,  or  ift 
the  pages  of  history,  but  that  the  recognitipn  of  a  government  by  the 
people  is  the  binding  pledge  of  their  allegiance  so  long  as  its  cor* 
responding  duties  are  fulfilled.^  And  thus  the  law  of  England,'  eVen 
under  the  statute  of  treasons,  has  been  held  to  annex  the  subjdcfs 
fidelity  to  the  reigning  monarch,  by  whatever  title  he  niiiy  have 
a5cended  the  throne,  and  whoever  else  may  be  its  claimant-f-  But 
t|ie  statute  of  11th  of  Henry  VII.  c.  1.  has  furnished  an  unequivocstl 
commentary  upon  this  principle ;  when,  alluding  to  the  condettma^ 
tions  and  forfeitures  by  which  those  alternate  succesaes  of  the  white 
and  red  roses  had  almost  exhausted  the  noble  blood  of  Englatad,  it 
enacts  that  ^^  no  man  for  doing  true  and  faithful '  service  to  th^  king 
for  the  time  being,  be  convict  or  attaint  of  high  treason,  nor  of  other 
offences,  by  act  of  parliament  or  otherwise/' 
Though  all  classes  of  m^i  and  all  parts  of  Enj^and  w^>e  divided  Wmroftbe 


into  factions  by  this  unhappy  contest,  yet  the  strength  of  the  York-  tritntmnd 
^  lay  in  London  and  the  neighbouring  counties,  and  generally  ainong 
the  middUng  and  lower  pe6]Je«    And  this  is  what  might  naturally 
be  expected.     For  notions  of  hereditary  right  take  easy  hold  of  the 


^  Upon  this  grc«it  quesdon   the  fourth  applicable  to  it;   which,  a  century  since, 

discourse  in  Sir  Michael  Foster^s  Reports  wouM  have  tended  to  shake  the  present  &• 

ought  particularly  to  be  read.     Strange  doc-  mily  in  the  throne. 

triues  have  been  revived  lately ;  and  though  f  Hale's  Pleas  of  die  Crown,  vol.  i.  p. 

not  exactly  referred  to  the  constitution  of  6t.  101.  (edit.  1736.) 
Ibis  country,  yet,  as  general  principles,  easily 


vm 
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CHAP,  populace,  who  feel  an  honest  sympathy  for  those  whom  they  consi- 
der as  injured ;  while  men  of  noble  birth  and  high  station  have  a 
keener  sense  of  personal  duty  to  their  sovereign,  and  of  the  baseness 
CONST,  of  deserting  their  allegiance.  Notwithstanding  the  wide-spreading 
influence  of  the  Nevils,  most  of  the  nobility  were  well  affected  to  the 
reigning  dynasty.  We  have  seen  how  reluctantly  they  acquiesced  in 
tiic  second  protectorate  of  the  duke  of  York,  after  the  battle  of  St. 
Albans.  ,  Thirty-two  temporal  peers  took  an  oath  of  fealty  to  Henry 
and  his  issue  in  the  Coventry  parUament  of  1460,  which  attainted 
the  duke  of  York  and  the  earls  of  Warwick  and  Sahsbury.*^  And, 
in  the  memorable  circumstances  of  the  duke's  claim  personally  made 
in  parUament,  it  seems  manifest,  that  the  lords  complied  not  only 
with  hesitation,  but  unwillingness  ;  and  in  fact  testified  their  respect 
and  duty  for  Henry  by  confirming  the  crown  to  him  during  his 
life.-f-  The  rose  of  Lancaster  blushed  upon  the  banners  of  the 
Staffords,  the  Percies,  the  Veres,  the  Hollands,  and  the  Courtneys. 
All  these  illustrious  families  lay  crushed  for  a  time  under  the  ruins 
of  their  party.  But  the  course  of  fortune,  which  has  too  great  a 
mastery  over  crowns  and  sceptres  to  be  controuled  by  men's  affec- 
tion, invested  Edward  IV.  with  a  possession,  which  the  general  con- 
sent of  the  nation  both  sanctioned  and  secured.  This  was  effected 
in  no  slight  degree  by  the  furious  spirit  of  Margaret,  who  began  a 
system  of  extermination  by  acts  of  attainder,  and  execution  of  pri- 
soners, that  created  abhorrence,  though  it  did  not  prevent  imitation. 
And  the  barbarities  of  her  northern  army,  whom  she  led  towards 
London  after  the  battle  of  Wakefield,  lost  the  Lancastrian  cause  its 
former  friends,:J:  and  might  justly  convince  reflecting  men,  that  it 

^  Rot.  Pari.  vol.  v.  p.  351.  though  omitted  entirely  in  the  roll,  is  con- 

t  Rot.  Pari.  p.  376.     This  entry  in  the  firmed    by   Wbethamstede,    abbot  of   St. 

roll   is   highly  interesting    and    important.  Albans,  who   was  probably  then   present. 

It  ou^ht  to  be  read  in  preference  to  any  of  (p.  484.  edit.   Heame.)    Thb  shews  that 

our  historians.     Hume,  who  drew  from  in-  we  should  only  doubt  and  not  reject,  unlesa 

ferior  sources,  is  not  altogether  accurate,  upon  real  grounds  of  suspicion,  the  asaer- 

Yet  one  remarkable  circumstance,  told  by  tions  of  secondary  writers. 
Hall  and  other  chroniclers,  that  the  duke  of         %  The  abb<^y  of  St.  Albans  was  stripped 

York  stood  by  the  throne,  as  if  to  claim  it,  by  the  queen  and  her  army  after  the  second 
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vrtre  better  to  risk  the  cbsmoes  of  anQW  dynasty » than  trust  the  kinir-  CHAP. 

VIIl. 

PART  III. 


dom  to  an  exasperated  faction. 


A  period  of  obscurity  and  confusion  eiMsues,  during  which  we  have 
as  little  insight  into  constitutiiMxal  as  general  history.  There  are  no  const. 
conteippgrary  chroniclers  of  any  value,  and  the  roUs  of  parliament,  Edwmrdiv. 
by  whose  Hght  we  have  hitherto  steered,  become  mere  registers  of 
private  bills,  or  o£  petitions  relating  to  commerce.  The  reign  of 
Edward  IV.  is  the  first  during  which  no  statute  was  passed  for  the 
redress  of  grievances,  or  maintenance  of  the  subject's  liberty.  Nor 
is  there,  if  I  am  correct,  a  sin^  petition  of  this  nature  upon  the 
rolL  Whether  it  were  that  the  commons  had  lost  too  much  of  their 
ancient  courage  to  present  any  remonstrances,  or  that  a  wiUul 
omission  has  vitiated  the  record,  is  hard  to  determine ;  but  wfi  cer- 
tainly must  not  imagine  that  a  government  cemented  with  ;blood 
poAired  on  the  scaffold  as  well  as  in  the  field,  under  a  passionate  and 
imprincipled  sovereign^  would  afford  no  scope  for  the  just  animadver- 
sion  of  parliament.*^  The  reign  of  Edward  IV.  was  a  reign  of  tiecror. 
One  half  of  the  noble  &miUes  had  been  thinned  by  proscription^.;  and 
though  generally  restored  in  blood  by  the  reversal  of  their  attaioderSt 
a  measure  certainly  deserving  of  much  approbation,  were  atill  .un^er 
the  eyes  of  vigilant  and  inveterate  enemies.  The  opposite  faction 
would  be  cautious  how  they  resisted  a  king  of  their  own.cr^atioat 
while  the  hopes  of  their  adversaries  were  only  dormant.  And  indeed^ 
without  relying  on  this  supposition,  it  is  commonly  seen»  that  when 
temporary  circumstances  have  given  a  king  the  means  of  acting  in- 
disregard  of  his  subjects'  privileges,  it  is  a  very  difficult  undertaking 
fi)r  them  to  recover  a  Uberty,  which  has  no  security  sq  effectual^  a^ 
habitual  possession. 

battle  fonght  at  thatplace^  FeU  17^  I46l  ;  *    ♦  There  are  several  instances  of- violence 

which  changed   Whethanistede  the   abbot  and  oppression  apparent  on  the  rolls  during 

and  hbtoriographer  from  a  violent  Lancas-  this-  reign,   but  not  proceeding  from,  tlie 

trian  into  a  Yorkist.     His  change  of  party  crown*    One  of  a  remarkable  nature,  vol.  v. 

is  quite  sudden,  and  amusio^  enough.     See  p.    173.  was  brought  forward  to  throw  an 

too  the  Paston  Letters,  vol.  i.  p.  206..    Yet  odium  oa  the  duke  of  Clarence^  who  bad 

the  Paston  family  were  originally  Lancas«-  been  concerned  in  it.   Several  passages  indi« 

trian,  and  returned  to  that  side  in  1470.  cate  the  chatacter  of  the  duke  #f  Glocesten 

VOL.  II.  3  O 
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CHAP.  Besides  the  severe  proceedings  against  the  Lancastrian  party^ 
which  might  be  extenuated  by  the  common  pretences,  retahation  of 
similar  proscriptions,  security  for  the  actual  government,  or  just 

^const"  punishment  of  rebellion  against  a  legitimate  heir,  there  are  several 
reputed  instances  of  violence  and  barbarity  in  the  reign  of  Edward 
IV.,  which  have  not  such  plausible  excuses.  Every  one  knows  the 
common  stories  of  the  citizen  who  was  attainted  of  treason  for  an 
idle  speech  that  he  would  make  his  son  heir  to  the  crown,  the  house 
where  he  dwelt ;  and  of  Thomas  Burdett,  who  wished  the  horns  of 
his  stag  in  the  belly  of  him  who  had  advised  the  king  to  shoot  it 
Of  the  former  I  can  assert  nothing,  though  I  do  not  believe  it  to  be 
accurately  reported.  But  certainly  the  accusation  against  Burdett, 
however  iniquitous,  was  not  confined  to  these  frivolous  words; 
which  indeed  do  not  appear  in  his  indictment,*  or  in  a  passage 
relative  to  his  conviction  in  the  roll  of  parliament.  Burdett  was  a 
sfervant  and  friend  of  the  duke  of  Clarence,  and  sacrificed  as  a 
preUminary  victim.  It  was  an  article  of  charge  against  Clarence 
that  he  had  attempted  to  persuade  the  people  that  "  Thomas  Burdett 
his  servant,  which  was  lawfully  and  truly  attainted  of  treason,  was 
wrongfully  put  to  death.^^-f-  There  could  indeed  be  no  more  oppres- 
sive usage  inflicted  upon  meaner  persons,  than  this  attainder  of  the 
duke  of  Clarence,  an  act  for  which  a  brother  could  not  be  pardoned, 
had  he  been  guilty;  and  which  deepens  the  shadow  of  a  tyrannical 
age,  if,  as  it  seems,  his  offence  towards  Edward  was  but  levity  and 
rashness. 

But  whatever  acts  of  injustice  we  may  attribute,  from  authority  or 
conjecture,  to  Edward's  government,  it  was  very  far  from  being 
unpopular.     His  love  of  pleasure,  his  affability,  his  courage  and 

^  See  in  Cro.  Car.  1^.  the  indictment  seditionibus   et    proditorits    excitationibus, 

against  Burdett  for  compassing  the  king's  factas  et  iabricatas  apud  Holboum,  to  the 

death,  and  for  that  purpose  conspiring  with  intent  that  the  people  might  withdraw  their 

Stacie  and  Blake  to  calculate  his  nativity  love  from  die  king  and  desert  him,  ac  erga 

and  his  son's,  ad  sciendum  quando  iidem  ipsum  regem  insurgerent,  et  guerram  erga 

rex    et    Edwardus    ejus    filius    morientur:  ipsum  regem  levareut  ad  finalem  destruc- 

Also   for  the   same  end  dispersing  divers  tionem  ipsorum  regis  ac  domini  principis,  Scc 
rhymes    and  ballads  de  munnurationibus,         f  Rot.  Pari.  yoi.  vi.  p.  193. 
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heanty^  gai^e  him  il  credit  with  his  subjects,  which  he  had  no  real  CHAP« 
virtues  to  challenge.     This  restored  him  to  the  throne,  even  against  p^j^^  iii 
the  prodigious  influence  of  Warwick,  ^nd  compelled  Henry  VII.  to   ^-^•v-^ 
treat  his  memory  with  respect,  and  acknowledge  him  as  a  lawful  const. 
king.*     The  latter  years  of  his  reign  were  passed  in  repose  at  home 
after  scebes  of  unparallelled  convulsions,  and  in  peace  abroad,  after 
more  than  a  century  of  expensive  warfare.     His  demands  of  subsidy, 
were  therefore  moderate,  and  easily  defrayed  by  a  nation  who  w^rq 
making  rapid  advances  towards  opulence.    According  to  Sir  Johur 
Fortescue,  nearly  one-fifth  of  the  whole  kingdom  had  come  to  the 
king's  hand  by  forfeiture,  at  some  time  or  other  since  the  com^ 
mencement  of  his  reign.*f*    Many  indeed  of  these  lands  had  been 


.  •  The  rolla  of  Henry  VWs  first  paili*- 
ment  are  full  of  an  absurd  confusion  in 
thought  and  language,  which  is  rendered 
odious  by  the  purposes  to  which  it  is  applied.. 
Both  Henry  Vl.  and  Edward  IV.  are  consi- 
dered as  lawful  kiBffs;  except  in  one  in- 
s^mce,  where  Alan  Cotterelly  petitioning  for 
the  reversal  of  his  attainder,  speaks  of  Ed- 
ward **  late  called  Edward  IV /'  (vol.  vi.  p. 
290.)  But  diis  is  only  the  language  of  a 
private  Lancastrian.  And  Henry  VI.  passes 
for  having  been  king  during  bis  short  resto- 
ration in  1470,  when  Edward  had  been  nine 
years  upon  the  throne.  For  the  earl  of  Ox- 
ford is  said  to  have  been  attainted  *^  for  the 
true  allegiance  and  service  he  owed  and  did 
to  Henry  VI.,  at  Bamet  field  and  otherwise," 
(p.  281.)  This  might  be  reasonable  enough 
on  the  true  principle,  that  allegiance  is  due 
to  a  kinff  dejacto ;  if  indeed  we  could  deter- 
mine who  was  the  king  de  facto  on  the 
morning  of  the  battle  of  Bamet.    But  this 

frinciple  was  not  fairly  recognized.  Richard 
II.  is  always  called,  '*  in  deed  and  not  in 
ri^t  king  of  Eneland."  Nor  was  this 
merely  founded  on  his  usurpation  as  against 
his  nephew.  For  that  unfortunate  boy  is 
Ikde  better  treated,  and  in  the  act  of  re- 
sumption, 1  H.  VII.,  while  Edward  IV.  is 
styled  **  late  king," '  appears  only  with  the 
denomination  of  Edward  his  son,  late  called 
Edward  V."  p.  336.  Who  then  was  king 
after  the  deaUi  of  Edward  IV.?    And  was 


his  son  really  i^egitimate,  as  an  usurping 
uncle  pretended?  Or  did  the  crime  of 
Richard,  though  punished  in  him,  enure  to 
the  benefit  of  Henry  ?  These  were  points, 
which,  like  the  fate  of  the  young  princes  in 
the  Tower,  he  chose  to  wrap  in  discreet 
silence.  But  the  first  question  he  seems^ 
to  have  answered  in  his  own  fiivour.  For 
Richard  hhnielf,  Howlu-d  duke  of  Norfolk, 
lord  Lovel,  and  some  others,  are  attainted, 
^  (p.  1276.)  for  ^  traiterously  intending,  com*' 
passing  and  imagining'  the  death  of  Henry  ; 
of  course  before  or  at  the  battle  of  Bos- 
worth  ;  and  wh3e  his  ri^t,  uniiupported  by^ 
Possession,  conld  have  rested  only  on  an 
ereditary  title,  which  it  was  an  insah  to  the 
nation  to  prefer.  These  mopstrous  proceed- 
ings explain  the  necessity  of  that  conserva- 
tive statute  to  which  I  have  already  alhided, 
which  passed  in  the  eleventh  year  of  his 
reign,  and  afforded  as  much  security  for  men 
followitig  the  plain  line  of  rallying  round  the 
standard  of  their  country  as  mere  law  can 
offer.  It  did  not  indeed  protect  Sir  Henry 
Vane  against  a  sophistical  interpretotion  by' 
that  corrupt  tool.  Chief  Justice  Kelynge. 
There  is  some  extraordinary  reasoning  upon 
this  act  in  Carte's  History^  vol.  ii.  p.  844. 
for  the  purpose  of  proving,  that  the  adherents 
of  George  II.  would  not  be  protected  by  it 
on  the  restoration  of  the  true  blood. 

t  Difference  of  Absolute  and  limited  Mo- 
narchy, p^  83.  * 
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CHAP,  restored,  and  others  lavished  away  in  grants,  but  the  surplus  revenue 
„.^    '    must  still  have  been  considerable. 

PART  III. 

^-•-v-^  Edward  IV.  was  the  first  who  practised  a  new  method  of  taking 
CONST,  his  subjects'  money  without  consent  of  parliament,  under  the 
plausible  name  of  benevolences.  These  came  in  place  of  the  still 
more  plausible  loans  of  former  monarchs,  and  were  principally  levied 
on  the  wealthy  traders.  Though  no  complaint  appears  in  the  par- 
liamentary records  of  his  reign,  which,  as  has  been  observed,  com- 
plain of  nothing,  the  illegality  was  undoubtedl}'^  felt  and  resented. 
In  the  remarkable  address  to  Richard  by  that  tumultuary  meeting 
which  invited  him  to  assume  the  crown,  we  find,  among  general 
assertions  of  the  state's  decay  through  misgovemment,  the  following 
strong  passage :  "  For  certainly  we  be  determined  rather  to  aventure 
and  committe  us  to  the  perill  of  owre  lyfs  and  jopardie  of  deth,  than 
to  lyve  in  such  thraldome  and  bondage  as  we  have  lyved  long  tyme 
heretofore  oppressed  and  injured  by  extortions  and  newe  impositions, 
ayerfst  the  lawes  of  G6d  and  man,  and  the  libertie,  old  policie,  and 
l^wes  of  this  realme,  whereyn  every  Enghshman  is  inherited.''* 
Accordingly  in  Richard  III.'s  only  parliament,  an  act  was  passed, 
which,  after  reciting  in  the  strongest  terms  the  grievances  lately 
endured,  abrogates  and  annuls  for  ever  all  exactions  under  the  name 
of  benevolence.'f-  The  liberties  of  this  country  were  at  least  not 
directly  impaired  by  the  usurpation  of  Richard.  But  from  an  act 
so  deeply  tainted  with  moral  guilt,  as  well  as  so  violent  in  all  its  cir- 
cumstances, no  substantial  benefit  was  likely  to  spring.  Whatever 
difficulty  there  may  be,  and  I  confess  it  is  not  easy  to  be  sur- 
mounted, in  deciding  upon  the  fate  of  Richard's  nephews  after  they 
were  immured  in  the  Tower,  the  more  public  parts  of  the  transaction 
bear  unequivocal  testimony  to  his  ambitious  usurpation.  It  would 
therefore  be  foreign  to  the  purpose  of  this  chapter  to  dwell  upon  his 
assumption  of  the  regency,  or  upon  the  sort  of  election,  however 
curious  and  remarkable,  which  gave  a  pretended  authority  to  his 

•  Rot.  Pari.  vd.  vL  p.  241.  f  *  R-  UL  c  fi. 
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usnrpatioii  of  the  throne.    Neither  of  these  has  ever  been  alledged  CHAP. 

VUL 

PAET  III. 


by  any  party  in  the  way  of  constitutional  precedent. 


At  this  epoch  I  terminate  these  inquiries  into  the  English  constitu- 
tion ;  a  sketch  very  imperfect  I  fear  and  unsatisfactory,  but  which  ^onst" 
Bttay  at  least  answer  the  purpose  of  fixing  the  reader's  attention  on  coaduiion. 
Ae  principal  objects,  and  of  guiding  him  to  the  purest  fountains  of 
constitutional  knowledge.  From  the  accessioi^  of  the  house  of 
Tudor  a  new  period  is  to  be  dated  in  our  history ;  far  more  pros- 
perous in  the  diffusion  of  opulence,  and  the  preservation  of  general 
order  than  the  preceding,  but  less  distinguished  by  the  spirit  of  free- 
dom and  jealousy  of  tyrannical  power.  We  have  seen,  through  the 
twilight  of  our  Anglo-Saxon  records,  a  form  of  civil  polity  estabhshed 
by  our  ancestors ;  marked,  Uke  the  kindred  governments  of  the 
continent,  with  aboriginal  Teutonic  features ;  barbarous  indeed,  and 
insufficient  £or  the  great  epds  of  society,  but  capable  and  worthy  of 
the  improvement  it  has  received,  because  actuated  by  a  sound  and 
vital  spirit,  the  love  of  freedom  and  of  justice.  From  these  principle^ 
arose  that  venerable  institution,  which  none  but  a  free  and  simplq 
people  could  have  conceived,  trial  by  peers ;  an  institution  common 
in  some  degree  to  other  nations,  but  which,  more  widely  extended, 
more  strictly  retained,  and  better  modified  among  ourselves,  has 
become  perhaps  the  first,  certainly  among  the  first,  of  our  securities 
against  arbitrary  government.  We  have  seen  a  foreign  conqueror 
and  his  descendants  trample  almost  alike  upon  the  prostrate  nation, 
and  upon  those  who  had  been  the  companions  of  their  victory,  in- 
troduce the  servitudes  of  feudal  law  with  more  than  their  usual 
rigour,  and  establish  a  large  revenue  by  continual  precedents  upon 
a  system  of  universal  and  prescriptive  extortion.  But  the  Norman 
and  English  races,  each  unfit  to  endure  oppression,  forgetting  their 
animosities  in  a  common  interest,  enforce  by  arms  the  concession  of 
3,  great  charter  of  liberties.  Privileges,  wrested  from  one  faithless 
monarch,  are  preserved  with  continual  vigilance  against  the  machi- 
nations of  another ;  the  rights  of  the  people  become  more  precise, 
and   their  spirit  more   magnanimous   during   the   long   reign   of 
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CHAP.  Henry  III.     With  greater  ambition  and  greater  abilities  than  his 
father,  Edward  I.  attempts  in  vain  to  govern  in  an  arbitrary  manner, 

FART  XII. 

^— N-^  and  has  the  mortification  of  seeing  his  prerogative  fettered  by  still 
■^oNOTf  more  important  limitations.  The  great  council  of  the  nation  is 
opened  to  the  representatives  of  the  commons.  They  proceed  by 
slow  and  cautious  steps  to  remonstrate  against  public  grievances,  to 
check  the  abuses  of  administration,  and  sometimes  to  chastise  public 
delinquency  in  the  officers  of  the  crown.  A  number  of  remedial 
provisions  are  added  to  the  statutes;  every  Englishman  learns  to 
remember  that  he  is  the  citizen  of  a  free  state,  and  to  claim  the 
common  law  as  his  birthright,  even  though  the  violence  of  power 
should  interrupt  its  enjoyment.  It  were  a  strange  misrepresentation 
of  history  to  assert,  that  the  constitution  had  attained  any  thing  like 
a  perfect  state  in  the  fifteenth  century  ;  but  I  know  not  whether 
there  are  any  essential  privileges  of  our  countrymen,  any  fundamental 
securities  against  arbitrary  power,  so  far  as  they  depend  uj>on 
positive  institution,  which  may  not  be  traced  to  the  time  when  the 
house  of  Plantagenet  filled  the  English  throne. 


CHAPTER  IX. 


ON  THE  STATE  OF  SOCIETY  IN  EUROPE  DURING  THE  MIDDLE  AGES. 


PART  I. 


Introduction — Decline  of  Literature  in  the  latter  Period  of  the  Roman  Empire-^iis 
Cause$ — Corruption  of  the  Latin  Language — Means  by  which  it  was  effected — Forma- 
tion  of  new  Languages — General  Ignorance  of  the  Dark  Jges — Scarcity  of  Books — 
Causes  thdl  prevented  the  total  Extinction  of  Learning — Prevalence  of  Superstition  and 
Fanaticisnt — General  Corruption  of  Religion — Monasteries — their  Effects — Pilgrimages 
— Love  qf  Field  Sports-^State  cf  Agriculture — of  Interned  and  Foreign  Trade  down  to 
the  End  of  the  Eleventh  Century — Improvetnent  of  Europe  dated  from  that  Jge. 

It  has  been  the  object  of  every  preceding  chapter  of  this  work,  CHAP, 
either  to  trace  the  civil  revolutions  of  states  during  the  period  of  the  p^^'j^ 
middle  ages,  or  to  investigate,  with  rather  more  minute  attention,  ^'-^^^ 
their  political  institutions.     There    remains   a  large  tract  to   be  society. 
explored,  if  we  would  complete  the  circle  of  historical  information, 
and  give  to  our  knowledge  that  cojHOUsness  and  clear  perception^ 
which  arise  from  comprehending  a  subject  under  numerous  rela* 
tions.    The  philosophy  of  history  embraces  far  more  than  the  wars 
and  treaties,  the  factions  and  cabals  of  common  political  narration  ; 
it  extends  to  whatever  illustrates  the  character  of  the  human  species 
in  a  particular  period,  to  their  reasonings  and  sentiments,  their  arts 
and  industry.     Nor  is  this  comprehensive  survey  merely  interesting 
to  the  speculative  philosopher;  ,without  it>  the  statesman  would 
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CHAP,  form  very  erroneous  estimates  of  events,  and  find  himself  constantly 
IX. 

PARTI. 


•txr 

•     misled  in  any  analogical  application  of  them  to  present  circum- 


stances* Nor  is  it  an  uncommon  fallacy  to  neglect  the  general 
SOCIETY,  signs  of  the  times,  and  to  deduce  a  prognostic  from  some  partial 
coincidence  with  past  events,  where  a  more  enlarged  comparison  of 
all  the  facts  that  ought  to  enter  into  the  combination  would  destroy 
the  whole  parallel.  The  philosophical  student,  however,  will  not 
follow  the  antiquary  into  his  minute  details ;  and  though  it  is  hard 
to  say  what  may  not  supply  matter  for  a  reflecting  mind,  there  ia 
always  some  danger  of  losing  sight  of  grand  objects  in  historical 
disquisition,  by  too  laborious  a  research  into  trifles.  I  may  possibly 
be  thought  to  furnish,  in  some  instances,  an  example  of  the  error  I 
coudemn.  But  in  the  choice  aad  disposition  of  topics  to  which  the 
present  chapter  relates,  some  liave  been  omitted  on  account  of  their 
comparative  insignificance,  and  others  on  account  of  their  want  of 
connexion  with  the  leading  subject.  Even  of  those  treated  I  caa 
only  undertake  to  give  a  transient  view ;.  and  must  bespeak  the 
reader's  candour,  to  remember,  that  passages  which,  separately 
taken,  may  often  appear  superficial,  are  but  parts  of  the  context  of 
a  single  chapter,  as  the  chapter  itself  ia  of  an  entire  work- 

The  Middle  Ages,  according  to  the  division  I  have  adopted,  com- 
prize about  one  thousand  years,  from  the  invasion  of  France  by 
Clovis  to  that  of  Naples  by  Charles  VIII.  This  period,  considered 
as  to  the  state  of  society,  has  been  esteemed  dark  through  igncwance, 
and  barbarous  through  poverty  and  want  of  refinement.  And 
although  this  character  is  much  less  applicable  to  the  two  last  cen- 
turies of  the  period,  than  to  those  which  preceded  its  commence- 
ment, yet  we  cannot  expect  to  feel  in  respect  of  ages  at  best  imper- 
fectly civilized  and  slowly  progressive,  that  interest  which  attends 
a  more  perfect  development  of  human  capacities,  and  more  bril- 
liant advances  in  improvement.  The  first  moiety  indeed  of  these 
ten  ages  is  almost  absolutely  barren,  and  presents  little  but  a  cata- 
logue of  evils.  The  subversion  of  the  Romam  empire,  and  devasta- 
tion of  its  provinces  by  barbarous  nations,  either  immediately  pre- 
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*eded,  or  were  coincident  with  the  commencement  of  the  middle  CHAP. 

IX. 

PART  r. 


period.     We  begin  in  darkness  and  calamity ;   and,  though  the 


shadows  grow  fainter  as  we  advance,  yet  we  are  to  break  off  our 
pursuit  as  the  morning  breathes  upon  us,  and  the  twilight  reddens  society. 
into  the  lustre  of  day. 

.  No  circumstance  is  so  prominent  on  the  first  survey  of  society  Decline  of 
during  the  earlier  centuries  of  this  period  as  the  depth  of  ignorance  r^^w  "* 
in  which  it  was  immersed ;  and  as  from  this,  more  than  any  single 
cause,  the  moml  and  social  evils  which  those  ages  experienced 
appear  to  have  been  derived  and  perpetuated,  it  deserves  to  occupy 
the  first  place  in  the  arrangement  of  our  present  subject.  We  must 
not  altogether  ascribe  the  ruin  of  literature  to  the  barbarian  de- 
stroyers of  the  Roman  empire.  So  gradual,  and,  apparently,  so 
irretrievable  a  decay  had  long  before  spread  over  all  liberal  studies, 
that  it  is  impossible  to  pronounce  whether  they  would  not  have  been 
almost  equally  extinguished,  if  the  august  throne  of  the  Caesars  had 
been  left  to  moulder  by  its  intrinsic  weakness.  Under  the  paternal 
sovereignty  of  Marcus  Aurelius,  the  approaching  declension  of 
learning  might  be  scarcely  perceptible  to  an  incurious  observer. 
There  was  much  indeed  to  distinguish  his  times  from  those  of 
Augustus ;  much  lost  in  originality  of  genius,  in  correctness  of  taste, 
in  the  masteriy  conception  and  consummate  finish  of  art,  in  purity 
of  the  Latin,  and  even  of  the  Greek  language.  But  there  were  men 
who  made  the  age  famous,  grave  lawyers,  judicious  historians,  wise 
philosophers ;  the  name  of  learning  was  honourable,  its  professors 
were  encouraged;  and  along  the  vast  surfistce  of  the  Roman  empire 
there  was  perhaps  a  greater  nmnber,  whose  minds  were  cultivated 
by  intellectual  discipline,  than  under  the  more  brilhant  reign  of  the 
first  emperor. 

It  is  not,  I  think,  very  easy  to  give  a  perfectly  satisfiaictory  solution  iticauiet, 
of  the  rapid  downfall  of  Uterature  between  the  ages  of  Antonine  and 
of  Diocletian.     Perhaps  the  prosperous  condition  of  the  empire  from 
Trajan  to  Marcus  Aurelius,  and  the  patronage  which  those  good 
princes  bestowed  on  letters,  gave  an  artificial  health  to  them  for  a 
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CHAP,  moment,  and  suspended  the  operation  of  a  disease  which  had  already 

PART  r. 


begun  to  undermine  their  vigour.     Perhaps  the  intellectual  energies 


of  mankind  can  never  remain  stationary  ;  and  a  nation  that  ceases 
SOCIETY,  to  produce  original  and  inventive  minds,  bom  to  advance  the  land- 
marks of  knowledge  or  skill,  will  recede  from  step  to  step,  till  it  loses 
even  the  secondary  merits  of  imitation  and  industry.  During  tlie 
third  century,  not  only  there  were  no  great  writers,  but  even  few 
names  of  indifferent  writers  have  been  recovered  by  the  diligence  of 
modern  inquiry.*  Law  neglected,  philosophy  perverted  till  it  be- 
came contemptible,  history  nearly  silent,  the  Latin  tongue  growing 
rapidly  barbarous,  poetry  rarely  and  feebly  attempted,  art  more  and 
more  vitiated ;  such  were  the  sj^mptoms  by  which  the  age  previous 
to  Constantine  announced  the  decline  of  human  intellect.  If  we 
cannot  fully  account  for  this  unhappy  change,  as  I  have  obsei'ved, 
we  must,  however,  assign  much  weight  to  the  degiadation  of  Rome 
and  Italy  in  the  system  of  Severus  and  his  successors,  .to  the  admis- 
3ion  of  barbarians  into  the  military  and  even  civil  dignities  of  the 
empire,  to  the  discouraging  influence  of  provincial  and  illiterate 
sovereigns,  and  to  the  calamities  which  followed  for  half  a  century 
the  first  invasion  of  the  Goths  and  the  defeat  of  Decius.  To  this 
sickly  condition  of  literature  the  fourth  century  supplied  no  perma- 
nent remedy.  If  under  the  house  of  Constantine  the  Roman  world 
suffered  rather  less  from  civil  warfare  or  barbarous  invasions,  than 
in  the  preceding  age,  yet  every  other  cause  of  decline  just  enume- 
rated prevailed  with  aggravated  force ;  and  the  fourth  century  set  in 
storms,  sufficiently  destructive  in  themselves,  and  ominous  of  those 
calamities  which  humbled  the  majesty  of  Rome  at  the  commence- 
ment of  the  ensuing  period,  and  overwhelmed  the  western  empire  in 
absolute  and  final  ruin  before  its  termination. 

The  diffusion  of  literature  is  perfectly  distinguishable  from  its  ad- 
vancement, and  whatever  obscurity  we  i][iay  find  in  explaining  the 

*  The  authors  of  Histoire  Litt^aire  de  empire^  mentioned  upon  any  authority;  two 
la  France^  t.  i.  can  only  find  three  writers  of  of  whom  are  now  lost.  In  the  preceding 
Gaul,  no  inconsiderable  part  of  the  Roman     century  the  number  was  considerably  greater* 
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variations  of  the  one,  there  are  a  few  simple  causes  which  seem  to  CHAP^ 
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account  for  the  other.  Knowledge  will  be  spread  over  the  surface  ^j^^j\ 
of  a  nation  in  proportion  to  the  facilities  of  education,  to  the  free  ^^-^v-^ 
circulation  of  books,  to  the  enaoluments  and  distinctions  which  socuety. 
literary  attainments  are  found  to  produce,  and  still  more  to  the  re- 
ward which  they  meet  in  the  general  respect  ond  applause  of  society. 
This  cheering  incitement,  the  genial  sunshine  of  approbation,  has  at 
all  times  promoted  the  cultivation  of  literature  in  small  republics, 
rather  than  large  empires,  and  in  cities  compared  with  the  country. 
If  these  are  the  sources  which  nourish  literature,  we  should  naturally 
expect  that  they  must  have  become  scanty  or  dry,  when  learning 
languishes  or  expires.  Accordingly  in  the  later  ages  of  the  Roman 
empire,  a  general  indifference  towards  the  cultivation  of  letters  be- 
came the  chai'acteristic  of  its  inhabitants.  Laws  were  indeed  enacted 
by  Constantine,  Julian,  Theodosius,  and  other  emperors,  for  the 
encouragement  of  learned  men  and  the  promotion  of  liberal  educa- 
tion. But  these  laws,  which  woulcj  not  perhaps  have  been  thoughlf 
necessary  in  better  times,  w^e  unavaihng  to  counteract  the  lethargy 
of  ignorance  in  which  even  the  native  citizens  of  the  empire  were 
contented  to  repose.  This  alienation  of  men  from  their  national 
literature  may  doubtless  be  imputed,  in  some  measure,  to  its  own 
demerits.  A  jargon  of  mystical  philosophy,  half  fanaticism  and  half 
imposture,  a  barren  and  inflated  eloquence,  a  frivolous  philology, 
were  not  among  those  charms  of  wisdom,  by  which  man  is.to.be 
diverted  from  pleasure  or  aroused  from  indolence. 

In  this  temper  of  the  public  mind,  there  was  httle  probability  that 
new  compositions  of  excellence  would  be  produced,  and  much  doubt 
whether  the  old  would  be  preserved.  Since  the  invention  of  print- 
ing, the  absolute  extinction  of  any  considerable  work  seems  a  danger 
too  improbable  for  apprehension.  The  press  pours  forth  in  a  few 
days  a  thousand  volumes,  which  scattered,  like  seed  in  the  air,  over 
the  republic  of  Europe,  could  hardly  be  destroyed  without  the  extir- 
pation of  its  inhabitants.  But  in  the  times  of  antiquity,  manuscripts 
were  copied  with  cost,  labour,  and  delay;  and  if  the  diffusion  of 
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CHAP,  knowledge  be  measured  by  the  multiplication  of  books,  no  unfair 
PART  I  standard,  the  most  golden  ages  of  ancient  learning  could  never  bear 
^-^v-^  the  least  comparison  with  the  three  last  centuries.     The  destruction 

J5TATE  OP  ... 

SOCIETY,  of  a  few  libraries  by  accidental  fire,  the  desolation  of  a  few  provinces 
by  unsparing  and  illiterate  barbarians,  might  annihilate  every  vestige 
of  an  author,  or  leave  a  few  scattered  copies,  which,  from  the  public 
indifference,  there  was  no  inducement  to  multiply,  exposed  to  similar 
casualties  in  succeeding  times. 

We  are  warranted  by  good  authorities  to  assign,  as  a  collateral 
cause  of  this  irretrievable  revolution,  the  neglect  of  heathen  literature 
by  the  Christian  church.  I  am  not  versed  enough  in  ecclesiastical 
writers  to  estimate  the  degree  of  this  neglect ;  nor  am  I  disposed  to 
deny  that  the  mischief  was  beyond  recovery  before  the  accession  of 
Constantine.  From  the  primitive  ages,  however,  it  seems  that  a 
dislike  of  pagan  learning  was  pretty  general  among  Christiansv 
Many  of  the  fathers  undoubtedly  were  accomplished  in  hberal 
studies,  and  we  are  indebted  to  them  for  valuable  fragments  of 
authors  whom  we  have  lost.  But  the  literary  character  of  the  church 
is  not  to  be  measured  by  that  of  its  more  illustrious  leaders.  Pro- 
scribed and  persecuted,  the  early  Christians  had  not  perhaps  access 
to  the  public  schools,  nor  inclination  to  studies  which  seemed,  very 
excusably,  uncongenial  to  the  character  of  their  profession.  Their 
prejudices  however  survived  the  establishment  of  Christianity.  The 
fourth  council  of  Carthage  in  398  prohibited  the  reading  of  secular 
books  by  bishops.  Jerome  plainly  condemns  tlie  study  of  them, 
except  for  pious  ends.  All  i:)hysical  science,  especially,  was  held 
in  avowed  contempt,  as  inconsistent  with  revealed  truths.  Nor  do 
there  appear  to  have  been  any  canons  made  in  favour  of  learning, 
or  any  restriction  on  the  ordination  of  persons  absolutely  illiterate,* 
There  was,  indeed,  abundance  of  what  is  called  theological  learning 

*  Mosheim,   Cent.  4.      Tiraboschi  en-  general  councils  of  Ephesus  and  Chalcedon 

deavours  to  elevate  higher  the  learning  of  the  could  not  write  their  names.     Remarks  on 

early  Christians,  t.  ii.  p.  328.     Jortin,  how-  Ecclesiast.  Hist.  vol.  ii.  p.  417. 
-tyer,  asserts  that  many  of  the  bishops  in  the 
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displayed  in  the  controversies  of  the  fourth  and  fifth  centuries.    And  CHAP. 
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those  who  admire  such  disputations  may  consider  the  principal 


champions  in  them  as  contributing  to  the  glory,  or  at  least  retarding 
the  decUne,  of  literature.  But  I  believe  rather  that  polemical  dis-  socIItyT 
pute^  will  be  found  not  only  to  corrupt  the  genuine  spirit  of  religion, 
but  to  degrade  and  contract  the  faculties.  What  keenness  and  sub- 
tlety these  may  sometimes  acquire  by  such  exercise  is  more  like  that 
worldly  shrewdness  we  see  in  men  whose  trade  it  is  to  outwit  their 
neighbours,  than  the  clear  and  calm  discrimination  of  philosophy. 
However  this  may  be,  it  cannot  be  doubted  that  the  controversies 
agitated  in  the  church  during  these  two  centuries  must  have  diverted 
studious  minds  from  profane  literature,  and  narrowed  more  and 
more  the  circle  of  that  knowledge  which  they  were  desirous  to 
attain. 

The  torrent  of  irrational  superstitions  which  carried  all  before  it 
in  the  fifth  century,  and  the  progress  of  ascetic  enthusiasm,  had  an 
influence  still  more  decidedly  inimical  to  learning.  1  cannot  indeed 
conceive  any  state  of  society  more  adverse  to  the  intellectual  im- 
provement of  mankind,  than  one  which  admitted  of  no  middle  hne 
between  gross  dissoluteness  and  fanatical  mortification.  An  equable 
tone  of  pubUc  morals,  social  and  humane,  verging  neither  to  volup- 
tuousness nor  austerity,  seems  the  most  adapted  to  genius,  or  at  least 
to  letters,  as  it  is  to  individual  comfort  and  national  prosperity. 
After  the  introduction  of  monkery  and  its  unsocial  theory  of  duties, 
the  serious  and  reflecting  part  of  mankind,  on  whom  science  mostly 
relies,  were  turned  to  habits  which,  in  the  most  favourable  view, 
could  not  quicken  the  intellectual  energies;  and  it  might  be  a  diffi- 
cult question,  whether  the  cultivators  and  admirers  of  useful  litera- 
ture were  less  likely  to  be  found  among  the  proffigate  citizens  of 
Rome  and  their  barbarian  conquerors,  or  the  melancholy  recluses  of 
the  wilderness. 

Such  therefore  was  the  state  of  learning  before  the  subversion  of 
the  Western  Empire.  And  we  may  form  some  notion  how  little 
probability  there  was  of  its  producing  any  excellent  fruits,  even  if 
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CHAP,  that  revolution  had  never  occurred,  by  considering  what  took  place 
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in  Greece  during  the  subsecjuent  ages ;   where,  although  there  was 


sonic  attention  shewn  to  preserve  the  best  monuments  of  antiquity, 

^vFATE  OF 

SOCIETY,  and  diligence  in  compiling  from  them,  yet  no  one  original  writer  of 
any  superior  merit  arose,  and  learning,  though  •  plunged  but  for  a 
short  period  into  mere  darkness,  may  be  said  to  have  languished  in 
a  middle  region  of  twihght  for  the  greater  part  of  a  thousand  years. 
But,  not  to  delay  ourselves  in  this  speculation,  the  final  settlement 
of  barbarous  nations  in  Gaul,  Spain,  and  Italy  consummated  the 
ruin  of  literature.  Their  first  irruptions  were  uniformly  attended 
with  devastation ;  and  if  some  of  the  Gothic  kings,  after  their  esta- 
blishment, proved  humane  and  civilized  sovereigns,  yet  the  nation 
gloried  in  its  original  rudeness,  and  viewed  with  no  unreasonable 
disdain  arts  which  had  neither  preserved  their  cultivators  from  cor- 
ruption, nor  raised  them  from  servitude.  Theodoric,  the  most 
famous  of  the  Ostrogoth  kings  in  Italy,  could  not  write  his  name, 
and  is  said  to  have  restrained  his  countrymen  from  attending  those 
schools  of  learning,  by  which  he,  or  rather  perhaps  his  minister 
Cassiodorus,  endeavoured  to  revive  the  studies  of  his  Italian  subjects. 
Scarcely  one  of  the  barbarians,  so  long  as  they  continued  uncon fused 
with  the  native  inhabitants,  acquired  the  slightest  tincture  of  letters ; 
and  the  praise  of  equal  ignorance  was  soon  aspired  to  and  attained 
by  the  entire  mass  of  the  Roman  laity.  They,  however,  could 
hardly  have  divested  themselves  so  completely  of  all  acquaintance 
with  even  the  elements  of  learning,  if  the  language,  in  which  books 
were  written,  had  not  ceased  to  be  their  natural  dialect.  This  re- 
markable change  in  the  speech  of  France,  Spain  and  Italy,  is  most 
intimately  connected  with  the  extinction  of  learning ;  and  there  is 
enough  of  obscurity,  as  well  as  of  interest,  in  the  subject,  to  deserve 
some  discussion. 

Corruption       It   is   obvious,   on   the  most  cursory   view   of  the  French   and 

of  the  Latin  ^  ^  -^  ^ 

language.  Spauish  lauguagcs,  that  they,  as  well  as  the  ItaKan,  are  derived  from 
one  common  source,  the  Latin.  That  must  therefore  have  been  at 
some  period,  and  certainly  not  since  the  establishment  of  the  bar- 
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barous  nations  in  Spain  and  Gaul,  substituted  in  ordinary  use  for  GHAPt 

IX. 

PARTL 


TV 

the  original  dialects  of  those  countries,  which  are  generally  supposed 


to  have  been  Celtic,  not  essentially  differing  from  that  which  is 

STATE  OF 

spoken  in  Wales  and  Ireland.  Rome,  says  Augustin,  imposed  not  society. 
only  her  yoke,  but  her  language  upon  conquered  nations.  The 
success  of  such  an  attempt  is  indeed  very  remarkable.  Though  it  is 
the  natural  effect  of  conquest,  or  even  of  commercial  intercourse,  to 
engraft  fresh  words  and  foreign  idioms  on  the  stock  of  the  original 
language,  yet  the  entire  disuse  of  the  latter,  and  adoption  of  one 
radically  different,  scarcely  takes  place  in  the  lapse  of  a  far  longer 
period  than  that  of  the  Roman  dominion  in  Gaul.  Thus,  in  part  of 
Britany,  the  people  speak  a  language  which  has  perhaps  sustained 
no  essential  alteration  from  the  revolution  of  two  thousand  years ; 
and  we  know  how  steadily  another  Celtic  dialect  has  kept  its  ground 
in  Wales,  notwithstanding  English  laws  and  government,  and  th^ 
long  line  of  contiguous  frontier  which  brings  the  natives  of  that 
principality  into  contact  with  Englishmen.  Nor  did  the  Romans 
over  establish  their  language,  I  know  not  whether  they  wished  to  do 
so,  in  this  island,  as  we  perceive  by  that  stubborn  British  tongue 
which  has  survived  two  conquests.* 

In  Gaul  and  in  Spain,  however,  they  did  succeed,  as  the  present 
state  of  the  French  and  peninsular  languages  renders  undeniable, 
though  by  gradual  changes,  and  not,  as  the  Benedictine  authors  of 
the  Histoire  Litt6raire  de  la  France  seem  to  imagine,  by  a  sudden 
and  arbitrary  innovation .-f-  This  is  neither  possible  in  itself,  nor 
agreeable  to  the  testimony  of  Irenaeus,  bishop  of  Lyons  at  the  end 

♦  Gibbon  roundly  aasertSi  that  "  the  Ian*  the  Uast  colour  to  Gibbon's  a^sertioiji  is  on^ 

guage  of  Virgiland  Cicero,   though   with  in  which  Agricola  is  said  to  have  encouraged 

some  inevitable  mixture  of  corruption,  was  the  children  of  British  chieftains  *to  acquire 

so  universally  adopted  in  Africa,  Spain,  Gaul,  a  taste  for  liberal  studies,  and  to  have  suc- 

Great  Britain,  and  Pannonia,  that  the  faint  ceeded  so  much  by  judicious  commendation 

traces  of  the  Punic  or  Celtic  idioms  were  of  their  abilities,  ut  qui  modiS  linguam  Rot 

preserved  only  in  the  mountains,  or  among  manam  abnuebant,   eloquentiam  concupis- 

the  peasants."     Decline  and  Fall,  vol.  i.  p.  cerent.  (c.  21.)     This,  it  is  sufficiently  ob- 

60.    (8vo.  edit.)      For  Britain   he   quotes  vious,  is  very   different  from   the  national 

Tacitus's  Life  of  Agricola  as  his  voucher,  adoption  of  Latin  as  a  mother-tongue. 
But  the  only  passage  in  this  i^ork  that  gives         t  t.  vii.  preface. 
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CHAP,  of  the  second  century,  who  laments  the  necessity  of  learning  Celtic* 
PARTI  "^"*'  although  the  inhabitants  of  these  provinces  came  at  length  to 
^— N-^   make  use  of  Latin  so  completely  as  their  mother-tongue,  that  few 

RT4TF  OF 

sobiEiY.  vestiges  of  their  original  Celtic  could  perhaps  be  discovered  in  their 
common  speech,  it  does  not  follow  that  they  spoke  with  the  pure 
pronunciation  of  Italians,  far  less  with  that  conformity  to  the  written 
sounds,  which  we  assume  to  be  essential  to  the  expression  of  Latin 
words. 

Ancient  La.      It  appcars  to  bc  taken  for  granted,  that  the  Romans  pronounced 

tin   pronuii-     ,       .       ,  ,  n  i  i  •       • 

ciation.  tlicir  Janguagc  as  we  do  at  present,  so  tar  at  least  as  the  enunciation 
of  all  the  consonants,  however  we  may  admit  our  deviations  from  the 
classical  standard,  in  propriety  of  sounds,  and  in  measure  of  time. 
Yet  the  example  of  our  own  language,  and  of  French,  might  shew  us 
that  orthography  may  become  a  very  inadequate  representative  of 
pronunciation.  It  is  indeed  capable  of  proof,  that  in  the  purest 
ages  of  Latinity,  some  variation  existed  between  these  two.  Those 
numerous  changes  in  spelling  which  distinguish  the  same  words  in 
the  poetry  of  Ennius  and  of  Virgil  are  best  explained  by  the  supposi- 
tion of  their  being  accommodated  to  the  current  pronunciation. 
Harsh  combinations  of  letters,  softened  down  through  delicacy  of 
ear,  or  rapidity  of  utterance,  gradually  lost  their  place  in  the  written 
language.  Thus  exf regit  and  adrogavit  assumed  a  form  representing 
their  more  liquid  sound ;  and  auctor  was  latterly  spelled  autor^  which 
has  been  followed  in  French  and  Italian.  Autor  was  probably  so 
pronounced  at  all  times  ;  and  the  orthography  was  afterwards  cor- 
rected or  coiTupted,  which  ever  we  please  to  say,  according  to  the 
sound.  We  have  the  best  authority  to  assert,  that  the  final  m  was 
very  faintly  pronounced,  rather,  it  seems,  as  a  rest  and  short  interval 
between  two  syllables,  than  an  articulate  letter ;  nor  indeed  can  we 
conceive  upon  what  other  ground  it  was  subject  to  elision  before  a 
vowel  in  verse ;  since  we  cannot  suppose  that  the  nice  ears  of  Rome 

*  It  appears,  by  a  passage  quoted  from     was  spoken  in  Gaul,  or  at  least  parts  of  it,  as 
the  digest  by  M.  Bonamy,  M^m.  de  TAcad.     weU  as  Punic  in  Africa, 
ies  Inscriptions,  t.  xxiv.  p.  589.  that  Celtic 
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im>\jld  have  ^bmitted  to  a  capricious  rule  of  poetry,  for  which  CHAP. 
Greece  presented  no  analogy.*  .  parti. 

A  *  decisive  proof,  in  my  opinion,  of  the  deviation  which  took  ^-^n^^ 
place,  through  the  rapidity  of  ordinary  elocution,  from  the  strict  society. 
laws  of  enunciation,  may  be  found  in  the  metre  of  Terence.     His 
verses,  which  are  absolutely  refractory  to  the  common  laws  of  pro- 
sody, may  be  readily  scanned  by  the  application  of  this  principle. 
Thus,  in  the  first  act  of  the  Heautontimorumenos,  a  part  selected  at 
random,  I  have  found,  I.  Vowels  contracted  or  dropped,  so  as  to 
shorten  the  word  by  a  syllaUe ;  in  rei^  viA^  diutius^  ei,  soUuSy  eamj 
uniuSi  9uam^  divitias^  senesy  voluftatemy  ilUuSj  semel ;     IL  The  proce- 
leusmatic  foot,  or  four  short  syllables,  instead  of  the  dactyl;  seen.  i. 
V.  59.  73.  76.  88. 109.  seen.  iL  v.  36.     III.  The  elision  of  s  in  words 
ending  with  ti^,  or  u  short,  and  sometimes  even  of  the  whole  syllable^ 
before  the  next  word  beginning  with  a  vowel;  in  seen*  i.  v.  30.  81. 
98.  101.  116.  119^  seen.  ii.  v.  28.     IV.  The  first  syllable  of  ille  k 
repeatedly  shortatied,  and  indeed  nothing  is  more  usual  in  Terence 
than  this  hcence ;  wh^ice  we  may  collect  how  ready  this  word  was 
for  abbreviation  into  the  French  and  Italian  articles.    V.  Tlie  last 
letter  of  apud  is  cut  off,  seen.  i.  v.  120.  and  seen.  ii.  v«  B.    VI. 
Hodie  is  used  as  a  pyrrhichius  in  seen.  ii.  v.  11.     VII.  Lastly,  there 
is  a  clear  instance  of  a  short  syllable,  the  antepenultimate  of  impuk- 
rim^  lengthened  on  account  pf  the  accent,  at  the  113th  verse  of  the 
first  scene. 

These  lic^ices  are  in  all  probability  chiefly  colloquial,  and  would  it.  oormp. 
not  have  been  adopted  in  public  harangues,  to  which  the  precq[>ts  of  X^^ 
rhetorical  writers  commonly  relate*    But  if  the  more  elegant  lan-» 
guage  of  the  Romans,  since  such  we  must  suppose  to  have  been 
copied  by  Terence  for  bis  higha:  characters,  differed  so  much  in 


*  Atqui  eadem  ilia  litera,  quoUes  ultima  nove  litene  sonum  reddaL    Neque  enim 

est,  «t  vocalem  verbi  sequentis  ita  coaJtingit^  eximituTy  sed  obscuratuTi  et  tantum  aliqua 

at  in  earn  transire  possit,  etiam  si  scribitUTy  inter  duos  vocales  velut  nota  est^  ne  ips« 

Uunen  paru^i  expnmitur,  ut  Mtiltum  ille,  et  coeant    QuitftiliaQ,  Institut  K  is.  c.  4.  p. 

Quantum  erat :    adeo  ut  peaa  cnjusdEim  595*.  edit,  Capperonier. .    « 
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&HAP.  o'rditiftry  discourse  from  their  oitbograpl^,  it  is  probaUe  thkt  the 
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vulgar  went  intp  much  greater  deviations.  '  The  popular  pronuncia^ 


tion  errs  generally,  we  might  say  perhaps  invariably,  by  abbrevia- 
socllnr!  tidn  of  words,  and  by  Hquefymg  consonants,  as  is  natural  to  the;  rapi- 
dity of  colloquial  speech.*     It  is  by  their  knowledge  of  orthography 
and  etymology,  that  the  more  educated  part  of  the  comnmnity  are 
preserved  from  these  corrupt  modes  of  pronunciation.    There  is 
always  therefore  a  standard  by  which  common  speech  may  be  recti- 
fied ;  and  in  proportion  to  the  diffusion  of  knowledge  suid  politeness, 
the  deviations  from  it  will  be  more  shght  and  gradual.     But  in  dis«^ 
and  the  pro.  taut  pTQvlAces,  aod  especially  where  the  language  itself  is  but  of 
"""^  **     recent  inti^oduction,  many  more  changes  may  be  expected  to  occur* 
Even  in  France  and  England,  there  are  provincial  dialects^  which  if 
yritten  with  all  their  anofnalies  of  pronunciation  as  well  as  idiom, 
w^uld  seem  strangely  out  of  unison  with  the  re^ar  language ;  and 
iji  Italy,  as  is  well  known,  the  varieties  of  dialect  are  still  more 
striking.     Now,  in  ^;i  advancing,  state  of  society,  and  especially  with 
such  a  vigorous  poHtical  circulation  as  we  now  experience  in  Eng- 
land, language  will  constantly  approximate  to  uniformity,  as  prcvin-i 
cial  expressions  are  more  and  more  rejected  for  incorrectness  or 
inelegance.     But,  where  literature  is  on  the  decline,  and  public 
mkfbrtunes  contract  the  circle  of  those  who  are  solicitous,  about 
radGnemeat,  as  in  the  last  ages  of  the  Rqinan  empire,  there  will  be  no 
longer  any  definite  standard  of  living  speech,   nor  any  general 
desire  to  conform  to  it,  if  one  could  be  found ;  and  thus  the  vicious 
corruptions  of  the  vulgar  will  entirely  predominate.    The  niceties  of 
ancient  idiom  will  be  totally  lost;  while  new  idioms  will  be  formed 

:  *  The  follpiwing  passage  qt  Qvintilitn  is  .  ria  verborum  explanation  ita  onmes  compi»? 

an  evidence  both  of  the  omission  of  harsh  or  tare  et  velut  adnumerare  literas^  inolestum  et 

superfluous  letters  by  the  best  speakers,  and  odiosum.    Nam  et  vocales  frequentissimi 

of  the  corrupt  abbreviations  usual  with  the  coeunt,  et  consonantiuni  <j^u8edam  inse<]iuente 

ifont. '    Dikicida   vera  erit  pronunciatioi  vocali  dissimulantur ;  utrmsque  exemplum 

priminn>  si  verba  tota  exegerit,  ^oopam  pars  posuimus ;  Mnltum  ille  et  terri».    Vitatur 

devorari^  pars  destitui  solet,  pfensque  extre-  etiam  duriorum  inter  se  congressu^>  nnde 

MHasyllabasnoft  proferentibiiSy  dura  prio-  pellexit  et  coUegk,  et  qnn  alio  loco  dicta 

mm  sono  indulgent.  - '  Ut eit^antem  necessa-  sunt.  1.  ii.  c,  S..p.  696. 
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Out  of  violatioiis  of  gramm&r  sanctioned  by  iisage^  which,  among  a  CHAR 
civilized  people,  would  have  been  proscribed  at  their  appearance.  ^^' 

Such  appears,  to  have  been  the  progress  of  corruption  in  the  Latio  wn-^ 
laiiguage.  The  adoption  of  words  from  the  Teutonic  dialects  of  the  ^mx 
barbarians,  which  took  place  very  freely,  would  not  of  itself  have 
destroyed  the  character  of  that  language,  though  it  sulhed  its  purity-, 
(the  worst  law  Latin  of  the  middle  ages  is  still  Latin^  if  its  barbarouf 
terms  have,  been  bent  to  the  regular  intibxions.  It  is  possible,  oi> 
the  other  hand,  to  write  whole  pages  of  Italian^  wherein  every  word 
shall  be  of  unequivocal  Latin  derivation,  tliough  the  character  and 
^rsbhality,  if  I  may  so  say,  of  the  language  be  entirely  dissiiUflar. 
But,  as  I  conceive,  the  loss  of  literature  took  away  the  only  check 
upon  arbitrary  pronunciation  and  upon  erroneous  grammar.  Each 
people  innovated  through  caprice,  imitation  of  their  neighbours,  or 
liome  of  those  indescribable  causes,  which  dispose  the  organs  of  dif- 
ferent nations  to  different  sounds.  The  French  melted  down  th* 
middle  consonants;  the  Italians  omitted  the  final.  Corruptions 
arising  out  of  ignorance  were  mingled  with  those  of  pronunciatio];i> 
It  would  have  been  marvellous,  if  illiterate  and  semi-barbarous  pro- 
"Vincials  had  preserved  that  delicate  precision  in  using  the  inflexions 
of  tenses,  which  our  best  scholars  do  not  clearly  attain.  The  com- 
mon speech  of  any  people  whose  language  is  highly  complicated 
will  be  lull  of  solecisms.  The  French  inflexions  are  not  c<miparabl^ 
in  number  or  delicacy  to  the  Latin,  and  yet  the  vulgar  confuse  their 
most  ordinary  forms. 

But,  in  all  probability,  the  variaticm  of  theae  derivative  languages 
from  popular  Latin  has  been  considerably  less  than  it  appears.  In 
the  purest  ages  of  Latinity,  the  citizens  of  Rome  itself  made  use  of 
many  terms  which  we  deem  barbarous,  and  of  many  idioms  which 
.we  should  reject  as  modem.  That  highly  complicated  grammar, 
which  the  best  writers  employed,  was  too  elliptical  and  obscure,  too 
deficient  in  the  connecting  parts  of  speech,  for  general  use.  We 
cannot  indeed  ascertain  in  what  degree  the  vulgar  Latin  difiered 
from  that  of  Cicero  or  Seneca.    It  would  be  highly  absurd  to  ima- 
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CHAP,  gine,  as  some  are  said  to  have  done,  that  modern  Italian  was  spoken 
PARTI.  ^*  Rome  under  Augustus.*      But  I  believe  it  may  be  asserted,  not 
^•^^'-^^  only  that  much  the  greater  part  of  tliose  words  in  the  present  language 
SOCIETY,  of  Italy,  which  strike  us  as  incapable  of  a  Latin  etymology,  are  in 
fact  derived  from  those  current  in  the  Augustan  age,  but  that  very 
many  phrases  which  offended  nicer  ears  prev^ailed  in  the  same  verna- 
cular speech,  and  have  passed  from  thence  into  the  modem  French 
and  Itahan.    Such,  for  exftmple,  was  the  frequent  use  of  prepositions 
to  indicate  a  relation  between  two  parts  of  a  sentence  which  a  clas- 
sical writer  would  have  made  to  depend  on  mere  inflexion.-f* 

From  the  difficulty  of  retaining  a  right  discrimination  of  tense 
seems  to  have  proceeded  the  active  auxiliary  verb.  It  is  possible 
that  this  was  borrowed  from  the  Teutonic  languages  of  the  bar- 
barians, and  accommodated  both  by  them  and  by  the  natives  to 
words  of  Latin  origin.  The  passive  auxiliary  is  obtained  by  a  very 
ready  resolution  of  any  tense  in  that  mood,  and  has  not  been 
altogether  dispensed  with  even  in  Greek,  while  in  Latin  it  is  used 
much  more  frequently.  It  is  not  quite  so  easy  to  perceive  the  pro- 
priety of  the  active  habeo  or  teneo,  one  or  both  of  which  all  modern 
languages  have  adopted  as  their  auxiharies  in  conjugating  the  verb. 
But  in  some  instances  this  analysis  is  proper  enough ;  and  it  may 
be  supposed  that  nations,  careless  of  etymology  or  correctness, 
apphed  the  same  verb  by  a  rude  analogy  to  cases  where  it  ought  not 
strictly  to  have  been  employed.^ 

Next  to  the  changes  founded  on  pronunciation  and  to  the  substi- 
tution of  auxihary  verbs  for  inflexions,  the  usage  of  the  definite  and 

*  Tiraboschi  (Storia  dell.  Lett.  Ital.  t.  iii.  \i'hich,  by  some  accident^  had  escaped  my 

preface,  p.  v.)  imputes  this  paradox  to  Bembo  notice  till  I  had  nearly  finished  the  observa- 

and  Quadrio  :  but  I  can  hardly  believe  that  tions  in  my  text,  contains,  I  think,  the  best 

either  of  them  could  maintain  it  in  a  literal  view   that  I  have  seen  of  the  process  of 

sense.  transition  by  which  Latin  was  changed  into 

f  M.  Bonamy,  in  an  essay  printed  in  French  and  Italian;    Add,  however,  thepre- 

Mim.derAcad^miedesInscriptionSjt.  xxiv.  face  to  Tiraboschi's  third  volume  and  the 

has  produced  several  proofs  of  this  from  the  thirty-second  dissertation  of  Muratori. 
classical  writers  on  agnculture  and  other  arts,         ;|:  See  Lanzi,  Saggio  della  Lingua  £trusca> 

though  some  of  his  instances  are  not  in  point,  t.  i.  p.  43 1 . ;  Mim.  de  TAcad.  des  Inscript. 

as  any  schoolboy  would  tell  him.   This  essay,  t.  ixiv.  p.  fos. 
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indefinite  arlides  in  nouns  appears  the  most  considerable  step  in  the  CH  AP* 
transmutation  of  Latin  into  its  derivative  languages.     None  but  p^^'j 
Latin,  I  believe,  has  ever  wanted  this  part  of  speech ;  and  the  defect, 


to  which  custom  reconciled  the  Romans,  would  be  an  insuperable  soc^n\ 
stumbling-block  to  nations  who  were  to  translate  their  ori^al 
idiom  into  that  language*  A  coarse  expedient  of  applying  unm, 
ipse  or  ille  to  the  purposes  of  an  article  might  perhaps  be.  no 
imftequent  vulgarism  of  the  provincials;  and  after  the  Teutonic 
tribes  brou^t  in  their  own  grammar,  it  was  natural  that  a  corruption 
should  become  universal,  which  in  fact  suppUed  a  reid  and  essential 
deficiencj. 

That  the  quantity  of  Latin  syllables  is  neglected,  or  rather  lost  in  ProDuncui- 
modem  pronunciation,  seems  to  be  generally  admitted.  Whether  gerre^-''" 
indeed  die  ancient  Romans,  in  their  ordinary  speaking,  distinguished  quantitj. 
the  measure  of  syllables  with  such  uniform  musical  accuracy  as  we 
imagine,  giving  a  certain  time  to  those  termed  long,  and  exactly 
half  that  duration  to  the  shoit,  might  perhaps  be  questioned ;  tfiough 
this  was  probably  done,  or  attempted  to  be  done,  by  every  good 
reader  of  poetry.  Certainly,  however,  the  laws  of  quantity  were 
forgotten,  and  an  accentual  pronunciation  came  to  predominate, 
before  Latin  had  ceased  to  be  a  living  language.  A  Christian  writer, 
named  Commodianus,  who  lived  before  the  end  of  the  third  century, 
according  to  some,  or,  as  others  think,  in  the  reign  of  Constantine, 
has  left  us  a  philological  curiosity,  in  a  series  of  attacks  on  the 
pagan  superstitions,  composed  in  what  are  meant  to  be  verses,  regu- 
lated by  accent  instead  of  quantity,  exactly  as  we  read  Virgil  at 
present.* 

*  No  descriptioD  can  give  so  adequate  a  Ego  simflker  erravi  tea^re  multo^ 

notion'  of  this  ektraordinary  performance  as  Fana  prosequendo,  parentibuainsciis  ip«is* 

a  short  specimen.    Take  the  introductory  Ahstuli  me  tandem  inde,  legendo  de  lege. 

fines ;  which  really,  prejudices  of  education  Testificor  Dominum,  doleo,  proh  !  civica 

apart,  are  by  no  means  inharmonious :  turlia 

Prafotio  nostra  viaro  erranti  demonstrate  Inscia  quod  perdit,  pergens  decs  quaerere 

Respectumque  bonum,  cum  venerit  sa^uli  vanos«« 

roeta,  Ob  ea  perdoctus  ignaros  instruo  verum. 

•  JEtemum  fieri,  q«od  discredunt   inscia  Commodianus  liowever  did  not  keep  up 

corda.  to  this  excellence  in  every  part.     Some  of 
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CHAP.      It  is  not  improbable  that  Commodianus  may  have  written  in 

PARTI. 


'     Africa,  the  province  in  which,  more  than  any,  the  purity  of  Latin 


was  debased.  At  the  end  of  the  fourth  century,  St.  Augustin 
SOCIETY,  assailed  his  old  enemies,  the  Donatists,  with  nearly  the  same  arms 
that  Commodianus  had  wielded  against  heathenism.  But  as  the 
refined  and  various  music  of  hexameters  was  unlikely  to  be  relished 
by  the  vulgar,  he  prudently  adopted  a  different  measure.*  All  the 
nations  of  Europe  seem  to  love  the  trochaic  verse ;  it  was  frequent  on 
the  Greek  and  Roman  stage ;  it  is  more  common  than  any  other  in 
the  popular  poetry  of  modern  languages.  This  proceeds  from  its 
simplicity,  its  liveliness,  and  its  ready  accommodation  to  dancing 
and  music.  In  St.  Austin's  poem,  he  united  to  a  trochaic  measure 
the  novel  attraction  of  rhyme. 

As  Africa  must  have  lost  all  regard  to  the  rules  of  measure  in  the 
fourth  century,  so  it  appears  that  Gaul  was  not  more  correct  in 
the  two  next  ages.  A  poem  addressed  by  Auspicius,  bishop  of 
Toulj  to  Count  Arbogastes,  of  earlier  date  probably  than  the  invasion 
of  Clovis,  is  written  with  no  regard  to  quantity .-f-     The  bishop  by 

his  lines  are  not  reducible  to  any  pronuncia-  ComparansregnumcaBlorumreticulomlsso 

tion,   without   the  summary  rules  of  Fro-  m  mare, 

crustes  ;  as  for  instance —  Congregauti  multos  pisces,  omne  genus 

Paratus  ad  epulas^  et  refugiscere-praecepta ;  hinc  et  inde,               ^ 

or  Capillos  inficitis,  oculos  fuligine  relinitis.  Quos  cum  traxissent  ad  iittus,  tunc  coepe- 

It  must  be  owned,  that  his  text  is  ex-  runt  separare, 

ceedingly  corrupt,  and  I  should  not  despair  Bonos  in  vasa  miserunt,  reliquos  malos  in 

of  seeing  a  truly  critical  editor  nurse  his  Imes  mare. 

into  unblemished  hexameters.    Till  this  time  This  trash  seems  below  the  level  of  Au- 

arrives,  however,  we  must  consider  him  either  eustin;  but  it  could  not  have  been  much 

as  utterly  ignorant  of  metrical  distinctions,  later  than  his  age. 

or  at  least  as  aware  that  the  populace  whom  f  Recueil  des  Historiens,  t.  i.  p.  815.;  it 

be  addressed  did  not  observe  them  in  speak-  begins  in  the  following  manner : 

ing.     Commodianus  is  published  by  Dawes  PraecelsoexpectabihbisArbogastocomiti, 

at  the  end  of  his  edition  of  Minucius  Felix.  Auspicius,  qui  diligo,  salutem  dico  plu- 

Some  specimens  are  quoted  in  Harris's  Phi-  rimam. 

lological  inquiries.  Magnas  coelesti  Domino  rependo  corde 

*  Archaeologia,  vol.  xiv.  p.  188.    The  fol-  gratias 

lowing  are  the  first  lines :  Quod  te  TuUensi  proxime  magnum   in 

Abundantia  peccatorum  solet  fratres  con*  urbe  vidimus. 

turbare  ;  Multis  me  tuis  artibus  l»tificaba«  antea, 

Propter  hoc  Dominus  noster  voluit  nos  Sed  nunc  fecisti   maximo  me  exullare 

praemonere,  gaudio. 
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whom  this  was  composed  is  mentioaed  by  his  contemporaries  as^  a  CHAP: 

IX. 

PARTI. 


maoi  of  learning.     Probably  he  did  not  chuse  to  perplex  the  barba-     ^'^' 


rian  to  whom  he  was  writing  (for  Arbogastes  is  plainly  a  Imrbarous 
name)  by  legitimate  Roman  metre.  In  the  next  century,  Gregory  l^?!^ 
of  Tours  informs  us  tiiat  Chilperic  attempted  to  write  Latin  verses; 
but  the  hoes  could  not  be  reconciled  to  any  division  of  feet ;  his 
ignorance  having  confounded  long  and  short  syllables  together.^ 
Now  Chilperic  must  have  learned  to  speak  Latin  like  other  kings  of 
the  Franks,  and  wab  a  smatterer  in  several  kinds  of  literature.  If 
Chilperic  therefore  was  not  master  of  these  distinctions,  we  may 
conclude  that  the  bishops  and  other  Romans  with  whom  he  con- 
versed did  not  observe  them ;  and  that  his  blunders  in  versific^on 
arose  from  ignorance  of  rules,  which,  however  fit  to  be  preserved  in 
poetry,  were  entirely  obsolete  in  the  living  Latin  of  his  age.  Indeed 
the  frequency  of  false  quantities  in  the  poets  even  of  the  fiflh,  but 
much  mojre  of  the  sixth  century,  is  palpable.  Fortunatus  is  quite  full 
of  them.  This  seems  a  decisive  proof  that  the  ancient  pronunciation 
was  lost.  Avitus  tells  us,  even  at  the  beginning  of  the  same  age,  that 
few  preserved  the  propier  measure  of  syllables  in  singing.  Yet  he 
was  bishop  of  Vienne,  where,  a  purer  pronunciation  might  be  ex- 
pected than  in  the  remoter  parts  of  Gaul.^f- 

-  Defective^  however,  as  it  had  become  in  respect  of  pronunciation,  change  of 
Latin  was  still  spoken  in  France  during  the  sixth  and  seventh  cen-  Romali'ce'! 
tunes.  We  have  compositions  of  that  time,  intended  for  the  people, 
in  grammatical  language.  A  song  is  still  extant,  in  rhyme  and  loosq 
accentual  measure,  written  upon  a  victory  of  Clotaire  II.  over  the 
Sflixons  in  622,  and  obviously  intended  for  circdation  among  the 
people.:^    Fortunatus  says,  in  his  life  of  St.  Aubin  of  Angers,  that 


•   *  Chilperiieus  rtx  , confecit  4luo»  i.  xvii.     Hist.  Litt^^re  de  la  France,  t.  ii. 

libros,  quomm  t^rsiciili  debiles  BuHispedi-^  p.  ^. 

Vfts-subsUtere  possmit ;  iit  quibus^  dum  aon  ^  Gtie  stanza  of  this  song  will  stdRce  to 

kitelligebat,  pro  longts  syllabas  breves  po-  shew,  that  the  Latin  language  was  yet  utt- 

^tiit,  et  pro  brevibus  longa's  statuebat.  K  ti.  changed. 

t.46.  De  Clotairio  est  canere  rege  FwaieomWy 

t  M^m.  de  FAcadinHe  des  Itiscriptioiia,  Qdt  rat  pugnaie  cum  g«iite  Smohuid/ 
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CHAP,  he  should  take  care  not  to  use  any  expressioii  unintelligible  to  .the 

PARTL 


people.*     Baudemind,  in  the  middle  of  the  seventh  century,  de- 


clares, in  his  Ufe  of  St  Amand,  that  he  writes  in  a  rustic  and  vulgar 

STATS'  OP 

SOCIETY.  Style,  that  the  reader  may  be  excited  to  imitation.*!*  Not  that  these 
legends  were  actually  perused  by  the  populace,  for  the  very. art  of 
reading  was  confined  to  a  few.  But  they  were  read  publicly  in  the 
churches,  and  probably  with  a  pronunciation  accommodated  to  the 
corruptions  of  ordinary  language.  Still  the  Latin  syntax  must  have 
been  tolerably  understood ;  and  we  may  therefore  say  that  Latiii 
had  not  ceased  to  be  a  living  language  in  Gaul  during  the  seventh 
century.  Faults  indeed  against  the  rules  of  grammar,  as  well  as 
unusual  idioms,  perpetually  occur  in  the  best  writers  of  the  Merovin- 
gian period,  such  as  Gregory  of  Tours ;  while  chartere  drawn  up  by 
less  expert  scholars  deviate  much  farther  from  purity  .:|: 

The  corrupt  provincial  idiom  became  gradually  moce  and  more 
dissinular  to  gi-ammatical  Latin ;  and  the  lingua  Romana  rustica,  as 
the  vulgar  patm  (to  borrow  a  word  that  I  c^[inot  well  translate) 
had  been  called,  acquired  a  distinct  character  as  a  new  language  in 
the  eighth  century .§  Latin  orthography,  which  had  been  hitherto 
pretty  well  maintained  in  books,  though  not  always  in  charters,  gave 
way  to  a  new  spelling,  conformable  to  die  current  pronunciation. 
Thus  we  find  lui,  for  illius,  in  the  Formularies  of  Marcullus  ;  and  Tu 
lo  juva  in  a  liturgy  of  Charlemagne's  age,  for  Tu  ilium  juva.  When 
this  barrier  was  once  broken  down,  such  a  deluge  of  innovation 
poured  in,  that  all  the  Latin  characteristics  were  eiSaced  in  writing 

Quam  gravitar  proveaUset  mitsb  Saxo-  nunas  aliquid  intdligibile  profeiatiir.   Min. 

QUDiy  de  TAcad.  t.  xvii.  pu  712. 

Si  noQ  fuisset  inclitus  Faro  de  gente  Bur-  f  Rustico  et  plebeio  sermone,  propter 

gundionum.  exempluan  et  imitationem.  id.  ibid. 

I  observe  that  Ritsoiiy  Metrical  Romances,  t  Hist.  Litt^nyre  de  la  France,  t.  iii.  p.  5. 

vol.  i.  p.  18.  translates  the  last  line :  **  If  it  Mem.  de  rAcadimie^  t.  xziv.  p.  617.   Nou- 

had  not  been  for  Pharaoh,  the  Burgundian.*'  veau  Tnait^  de  Diplomatiq|iie,  t.  iv.  p.  485. 

What  abuse  he  would  haye  thrown  on  any  ^  Hist.  Litt6raire  de  la  Trance,  t.  vii.  p. 

one  else  for  a  blunder  like  this]    Famisthe  12.    The  editors  say,  that  it  is  mentioned  by 

same  as  baro,  a  nobleman,  or,  sometime  iiame  even  in  th^  seventh  century,  which  is 

sin^riy  a  man.  very  natural,  as  the  corruption  of  Latin  had 

^.  Prttcayendum  est,  ne  ad.  auies  populi  tfa«n  beconae  striLiog^ 


DURING  THE  MIDDLE  AGES.  433 

as  well  as  speaking,  and  the  existence  of  a  new  language  became  CHAP. 

PART  I. 


IX 

undeniable.     In  a  council  held  at  Tours  in  813,  the  bishops  are 


ordered  to  have  certain  homiUes  of  the  fathers  translated  into  the 
rustic  Roman,  as  well  as  the  German  tongue.*     After  this  it  is  lociln^ 
unnecessary  to  multiply  proofe   of  the   change  which  Latin  had 
undergone. 

In  Italy,  the  progressive  corruptions  of  the  Latin  language  were  itscomip- 
analogous  to  those  which  occurred  in  France,  though  we  do  not  find  ^""^  ^* 
in  writihgs  any  unequivocal  specimens  of  a  new  formation  at  so  early 
a  period.  But  the  old  inscriptions,  even  of  the  fourth  and  fifth 
centuries,  are  full  of  solecisms  and  corrupt  orthography.  In  legal 
instruments  under  the  Lombard  kings,  the  Latin  inflexions  are 
indeed  used,  but  with  so  little  regard  to  propriety,  that  it  is  obvious 
the  writers  bad  not  the  slightest  tincture  of  grammatical  knowledge. 
This  observation  extends  to  a  very  large  proportion  of  such  docu- 
ments down  to  the  twelfth  century,  and  is  as  appUcable  to  France 
and  Spain  as  it  is  to  Italy.  In  these  charters  the  pecuhar  charac- 
teristics of  Italian  orthography  and  grammar  ft-equently  appear. 
Thus  we  find,  in  the  eighth  century,  diveatis  for  debeatis,  da  for  de 
in  the  ablative,  avendi  for  habendi,  dava  for  dabat,  cedo  a  deo,  and 
ad  ecclesia,  among  many  similar  corruptions.-f*  Latin  was  so  changed, 
it  is  said  by  a  writer  of  Charlemagne's  age,  that  scarcely  any  part 
of  it  was  popularly  known.  Italy  indeed  had  suffered  more  than 
France  itself  by  invasion,  and  was  reduced  to  a  lower  state  of 
barbarism,  though  probably  from  the  greater  distinctness  of  pro- 
nunciation habitual  to  the  Italians,  they  lost  less  of  their  original 
language  than  the  French.  I  do  not  find,  however,  in  the  writers 
who  have  treated  this  subject,  any  express  evidence  of  a  vulgar  lan- 
guage distinct  from  Latin,  earlier  than  the  close  of  the  tenth 
century,  when  it  is  said  in  the  epitaph  of  Pope  Gregory  V.,  who 


*  M6m.  de  TAead.  des  Insc.  t,  xvii.    See  already  meatioiied  in  t.  xxiv.  p.  582.  by  M. 

two  Memoirs  in  this  volume  by  du  Qos  and  Bonamy. 
le  Boeuf,  especially  the  latter,  as  well  as  that        f  Muraton,  Dissert,  i.  and  xUii. 

VOL.  II.  3  K 
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CHAP,  died  in  999>  that  he  instructed  the  people  in  three  dialects; — the 


IX. 

Usus  Francisc^,  vulgari,  ct  voce  Latin^, 


Frankish  or  German,  the  vulgar,  and  the  Latin 

PARTI.  ® 


SOCIFIT  •  Instituit  populos  eloquio  triplici.* 

Ignorance  Whcu  Latiu  had  thus  ceased  to  be  a  living  language,  the  whole 
on"S"di"-  treasury  of  knowledge  was  locked  up  from  the  eyes  of  the  people. 
i^tin.  The  few  who  might  have  imbibed  a  taste  for  literature,  if  books  had 
been  accessible  to  them,  were  reduced  to  abandon  pursuits  that 
could  only  be  cultivated  through  a  kind  of  education  not  easily 
within  their  reach.  Schools,  confined  to  cathedrals  and  monasteries, 
and  exclusively  designed  for  the  purposes  of  religion,  afforded  no 
encouragement  or  opportunities  to  the  laity .-f-  The  worst  effect  was, 
that,  as  the  newly  formed  languages  were  hardly  made  use  of  in 
writing,  Latin  being  still  preserved  in  all  legal  instruments  and 
public  correspondence,  the  very  use  of  letters,  as  well  as  of  books, 
was  forgotten.  For  many  centuries,  to  sum  up  the  account  of 
ignorance  in  a  word,  it  was  rare  for  a  layman,  of  whatever  rank,  to 
know  how  to  sign  his  name.;];  Their  charters,  till  the  use  of  seals 
became  general,  were  subscribed  with  the  mark  of  the  cross.  Still 
more  extraordinary  it  was  to  find  one  who  had  any  tincture  of 
learning.  Even  admitting  every  indistinct  commendation  of  a 
monkish  biographer,  (with  whom  a  knowledge  of  church-music 
would  pass  for  literature,)^  we  could  make  out  a  very  short  list  of 
scholars.     None   certainly  were  more  distinguished  as  such  than 

*  Fontanini^  dell'  Eloquenza  Italiana,  p.  (Sismondi,   t.  v.   p.  205.)  nor  Philip   the 

15.     Muraton^  Dbsert.  xxxii.  Hardy  king  of  France^  although  the  son  of 

f  Histoire  Litt^raire  de  la  France,  t.  vi.  St.  Louis.  (Velly,  t.  vi.  p.  426.) 
p.  20.     Muratori,  Dissert,  xliii.  |  Louis  IV.,  king  of  France,  laughing  at 

X  NouTcau  Trait6  de  Diplomatique,  t.  ii.  Fulk,  count  of  Anjou,  who  sang  anthems 

p.  419*    This  became,  the  editors  say,  much  among  the  choristers  of  Tours,  received  the 

less  unusual  about  the  end  of  the  thirteenth  following  pithy  epistle  from  his  learned  vas- 

century ;  a  pretty  late  period !    A  few  signa-  sal :  Noveritis,  domine,  quod  rex  illiteratus 

tures  to  deeds  appear  m  the  fourteenth  cen-  est  asinus  coronatus.    Gesta  Consulum  An- 

tury ;  in  the  next  they  are  more  frequent,  degavensium.     In  the  same  book,  Geoffrey, 

ibid.     The   Emperor  Frederic  Barbarossa  father  of  our  Henry  II.,  is  said  to  be  optima 

oould  not  read,  (Struvius,  Corpus  Hist.  Ger-  literatus ;  which  perhaps  imports  little  more 

man.  t.  i.  p.  377. ;)  nor  John  king  of  Bohe-  learning  than  his  ancestor  Fulk  possessed, 
mia  in  the  middle  of  the  fourteenth  century. 
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Charlemagne  and  Alfred.     But  the  former,  unless  we  reject  a  very  CHAP, 
plain  testimony,   was   incapable  of  writing;*   and  Alfred   found 
difficulty  in  making  a  translation  from  the  pastoral  instruction  of  St, 
Gregory,  on  account  of  his  imperfect  knowledge  of  Latin.-f-  Iociet? 

Whatever  mention,  therefore,  we  find  of  learning  and  the  learned, 
during  these  dark  ages,  must  be  understood  to  relate  only  to  such  as 
were  within  the  pale  of  clergy,  which  indeed  was  pretty  extensive^ 
and  comprehended  many  who  did  not  exercise  the  offices  of  reUgious 
ministry.  But  even  the  clergy  were,  for  a  long  period,  not  very 
materrally  superior,  as  a  body,  to  the  iininstructed  laity.  An 
inconceivable  cloud  of  ignorance  overspread  tte  whole  face  of  the 
church,  hardly  broken  by  a  few  glimmering  Ughts,  who  owe  almost 
the  whole  of  their  distinction  to  the  surrounding  darkness.  In  the 
sixth  century  the  best  writers  in  Latin  were  scarcely  read  4  anc^ 
perhaps  from  the  middle  of  this  age  to  the  eleventh,  there  was,  in  a 
general  view  of  Uterature,  little  difference  to  be  discerned.  If  we 
look  more  accurately,  there  will  appear  certain  gradual  shades  of 
twilight  on  each  side  of  the  greatest  obscurity.  France  reached  her 
lowest  point  at  the  beginning  of  the  eighth  century ;  but  England 
was  at  that  time  more  respectable,  and  did  not  fall  into  complete 
degradation,  till  the  middle  of  the  ninth.  There  could  be  nothing 
more  deplorable  than  the  state  of  letters  in  Italy  and  in  England 
during  the  succeeding  century;  but  France  seems  to  have  b^n 
uniformly,  though  very  slowly,  progressive  from  the  time  of  Charle- 
magne.! 

^  The  passage  in  Eginfaard,  which  ha«  oc-  France,  by  the  fiofaers  of  St.  Maur.     But 

canoned  so  mueh  dispute,  speaks  for  itself :  the  most  bseful  part  Mrill  be  foood  in  the 

Tentabat  et  scribere,  tabulasque  et  codiciUos  general  view  at  the  commencement  of  each 

ad'hoc  in  leetieuk)  subcervicalibus  circum-  volume;   the  r^nainder  is  taken  up  with 

fevretsc^bal^  nt,  cnmvacnum  tempus  esset,  biographies,  into  which  a  readermay  dive  at 

manum  effi^andis  Uteris  assoeiaceret ;  sed  randcnn,  and  sometimes  bring  up  a  curious 

parum  prosper^  success! t  labor  prasposterus  fact. 

ac  seri^  inchoatus.  Tiraboschi,  Storia  della  Litteratura,  t  iii. 

t  Spelroan.  Vit.  Alfred.  Append.  and  Muratori's  forty-third  Dissertation  are 

i  Hist.  litt^raire  de  la  France,  t.  iii.  p.  5.  good  authorities  for  the  condition  of  letters 

%  These  four  dark  centuries,  the  eighth,  in  Italy ;  but  I  cannot  easily  give  references 

ninth,  tenth,  and  eleventh,  oecuj^  five  large  to  all  the  books  which  I  have  consulted* 

quarto  volumes  of  the  Literary  History  of 

3  K  2 
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CHAP.  Of  this  prevailing  ignorance  it  is  easy  to  produce  abundant  testi-^ 
PART  I.  °^^°y-  Contracts  were  made  verbally,  for  want  of  notaries  capable 
^-^^^^  of  drawing  up  charters;  and. these,  when  written,  were  frequently 
SOCIETY,  barbarous  and  ungrammatical  to  an  incredible  degree.  For  some 
considerable  intervals,  scarcely  any  n^onument  of  literature  has  been 
preserved,  except  a  few  jejune  chronicles,  the  vilest  leg^ids  of  saints, 
or  verses  equally  destitute  of  spirit  and  metre*  In  almost  every 
council,  the  ignorance  of  the  clergy  forms  a  subject  for  reproach^ 
It  is  asserted,  by  one  held  in  992,  that  scarcely  a  single  person  was 
to  be  found  in  Rome  itself  who  knew  the  first  elements  of  letters.* 
Not  one  priest  of  a  thousand  in  Spain,  about  the  age  of  Charle* 
magne,  could  address  a  common  letter  of  salutation  to  another.-f- 
In  England,  Alfred  declares  that  he  could  not  recollect  a  single 
priest,  south  of  the  Thames,  (the  best  part  of  England,)  at  the  time 
of  his  accession,  who  understood  the  ordinary  prayers,  or  could 
translate  Latin  into  his  mother-tongue.  J  Nor  was  this  better  in  the 
time  of  Dunstan,  when,  it  is  said,  none  of  the  clergy  knew  bow  ta 
write  or  translate  a  Latin  letter.§  The  homiUes  which  they  preached 
were  compiled  for  their  use  by  some  bishops,  from  former  works  of 
the  same  kind,  or  the  writings  of  the  fathers. 

*  Tiraboschiy  t.  iii.  p.  198.  Ordericus  Vitalis^  a  more  candid  iodge  of 

f  Mabilloiiy  De  Re  Diplomatic^,  p.  55.  our  unfortunate  ancestors  than  other  con* 

J  Spehnan.  Vit.  Alfred.  Append.     The  temporaiy  annalists,  says,  that  the  English 

whole  drift  of  Alfred's  preface  to  this  trans-  were,  at  the  conquest^  rude  and  almost  illi- 

lation  is  to  defend  the  expediency  of  ren-  terate,  which  he  ascribes  to  the  Danish  in- 

dering  books  into  English,  on  account  of  vasion.     Du  Chesne,  Hist.  Norm.  Script, 

the  general  ignorance  of  Latin.     The  zeal  p.  518.     However,  Ingulfus  tells  us,  that 

which  this  excellent  prince  shews  for  litera-  the  Itbrafy  of  Croyland  coatained  above  three 

ture  is  delightful.     Let  us  eitdeavour,  he  huodred  volumes,  till  the  unfortunate  fire 

says,  that  all  the  English  youth,  especially  that  destroyed  that  abbey  in  109 1.  Gale  15 

the  children  of  those  who  are  free-bom,  and  Scriptores,  t.  i.  98.    Such  a  library  was  very 

can  educate  them,  may  learn  to  read  Enslish,  extraordinary  in  the  eleventh  century,  and 

before  they  take  to  any  employment.    After-  could  not  have  been  equalled  for  some  ages 

wards,  such  as  please  may  be  instructed  in  afterwards.    Ingulfus  mentions  at  the  same 

Latin.     Before  the  Damsh  invasion  indeed,  time,  a  nadir,  as  he  calls  it,  a  planetarium^ 

he  tells  us,  churches  were  well  furqished  executed  in  various  metals.     This  had  been 

with  books ;  but  the  priests  got  little  good  presented  to  Abbot  Turketul  in  the  tenth 

from  them,  beii^  written  in  a  foreign  Ian-  century  by  a  king  of  France,  and  was,  I 

guage  which  thev  could  not  understand.  make  no  doubt,  of  Arabian,  or  perbapa 

§  MabiUon,  De  Re  Diplomatic^,  p.  55.  Greek  maoufacture. 
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This  universal  ignorance  was  rendered  unavoidable,  among  other  CHAP* 

PARTI. 


causes,  by  the  scarcity  of  books,  which  could  only  be  procured  at 


ntue. 


an  immense  price.  From  the  conquest  of  Alexandria  by  the  Sara- 
cens at  the  beginning  of  the  seventh  century,  when  the  Egyptian  socieiy. 
papyrus  almost  ceased  to  be  imported  into  Europe,  to  the  close  of  s^ty  of 
the  tenth,  about  which  time  the  art  of  making  paper  from  cotton 
rags  seems  to  have  been  introduced,  there  were  no  materials  for 
writing  except  parchment,  a  substance  too  expensive  to  be  readily 
spared  for  mere  purposes  of  literature.*  Hence  an  unfortunate 
practice  gained  ground,  of  erasing  a  manuscript  in  order  to  sub- 
stitute another  on  the  same  skin.  This  occasioned  probably  the  loss 
of  many  ancient  authors,  who  have  made  way  for  the  legends  of 
saints,  or  other  ecclesiastical  rubbish. 

If  we  would  listen  to  some  literary  historians,  we  should  beheve  want  of 
that  the  darkest  ages  contained  many  individuals,  not  only  distin-  men^uto- 
guished  among  their  contemporaries,  but  positively  eminent  for 
abilities  and  knowledge.  A  proneness  to  extol  every  monk,  of 
whose  production  a  few  letters  or  a  devotional  treatise  survives, 
every  bishop,  of  whom  it  is  related  that  he  composed  homilies,  runs 
through  the  laborious  work  of  the  Benedictins  of  St.  Maur,  the 
Literary  History  of  France,  and,  in  a  less  degree,  is  observable  even 
in  Tiraboschi,  and  in  most  books  of  this  class.^  Bede,  Alcuin, 
Hincmar,  Raban,  and  a  number  of  inferior  names,  become  real 


♦  Parchment  was  so  scarce,  that  none  written  on  papyrus ;  though  they  trace  itB 

could  be  procured  about  1 1^  for  an  illumi-  occasional   use   down   to   the   eleventh   or 

nated  copy  of  the  Bible.  Warton's  Hist,  of  twelfth  centuries.    Mabillon,  De  Re  Diplo- 

English  Poetry,  Dissert.  II.     I  suppose  the  matic&,  1.  ii.     Muratori,  Antichiti  Italiane, 

deficiency  was  of  skins  beautiful  enough  for  Dissert,  xliii.  p.  602.     But  the  authors  of 

this  purpose ;  it  cannot'be  meant,  that  there  the  Nouveau  Trait6  de  Diplomatique  speak 

was  no  parchment  for  legal  instruments..  of  several  manuscripts  on  this  material  as 

Manuscripts  writtea  on  papyrus,  as  may  extant  in  France  and  Italy,  t.  i.  p.  493. 

be  supposed  from  the  fragility  of  the  mate-  As  to  the  general  scarcity  and  high  price 

rial,  as  well  as  the  difficulty  of  procuring  it,  of  books  in  the   middle  ages,   Robertson, 

are  of  extreme  rarity.     That  in  the  British  Introduction  to  Hist.  Charies  V.  note  x.  and 

Museum,  being  a  charter  to  a  church  at  Warton,  in  the  above  cited  dissertation,  not 

Ravenna  in  572,  is  in  every  respect  the  most  to  quote  authors  less  accessible,  have  coU 

curious ;  and  indeed  both  Mabillon  and  Mu-  lected  some  of  the  leading  facts ;  lo  wbomX 

catori  seem  never  to  have  seen  any  thing  refer  the  reader. 
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CHAP,  giants  of  learning  in  their  uncritical  panegyrics.     But  one  might 

PART  I. 


TV 

'     justly  say,  that  ignorance  is  the  smallest  defect  of  the  writers  of  these 


dark  ages.     Several  of  them  were  tolerably  acquainted  with  books ; 

SOCIETY,  but  that  wherein  they  are  uniformly  deficient  is  original  argument 

or  expression.     Almost  every  one  is  a  compiler  of  scraps  from  the 

fathers,  or  from  such  semi-classical  authors  as  Boethius,  Cassiodorus, 

or  Martianus  Capella.*    Indeed  I  am  not  aware  that  there  appeared 

more  than  two  really  considerable  men  in  the  repubhc  of  letters, 

from  the  sixth  to  the  middle  of  the  eleventh  century ;  John,  sirnamed 

Scotus  or  Erigena,  a  native  of  Ireland ;  and  Gerbert,  who  became 

pope  by  the  name  of  Silvester  II. :  the  first  endowed  with  a  bold  and 

acute  metaphysical  genius ;  thb  second  excellent,  for  the  time  when 

he  lived,  in  mathematical  science  and  mechanical  inventions.-f- 

Cause  of  the      If  it  be  dcmaudcd,  by  what  cause  it  happened,  thatt  a  few  sparks 

of  learning  of  aucicut  Icaming  survived  throughout  this  long  winter,  we  can 

— religion.  * 

only  ascribe  their  preservation  to  the  estabhshment  of  Christianity, 
Religion  alone  made  a  bridge,  as  it  were,  across  the  chaos,  and  has 
linked  the  two  periods  of  ancient  and  modern  civiUzation.  Without 
this  connecting  principle,  Europe  might  indeed  have  awakened  to 
intellectual  pursuits,  and  the  genius  of  recent  times  needed  not  to 
be  invigorated  by  the  imitation  of  antiquity.  But  the  memory  of 
Gfeece  and  Rome  would  have  been  feebly  preserved  by  tradition, 
and  the  monuments  of  those  nations  might  have  excited,  on  the 
return  of  civilization,  that  vague  sentiment  of  speculation  and 
Avonder  with  which  men  now  contemplate  Persepohs  or  the  Pyra- 
mids.    It  is  not,  however,  from  religion  simply  that  we  have  derived 


*  Lest  I  should  seem  to  have  spoken  too  to  say,  must  not  be  confounded  with  the  still 

peremptorily,  I  wish  it  to  be  understood,  more  famous  metaphysician  Duns  Scotus, 

that  I  pretend  to  hardly  any  direct  acquaint-  lived  under  Charles  the  Bald,  in  the  middle 

ance  with  these  writers,  and  found  my  cen-  of  the  ninth  century.     Silvester  II.  died  in 

sure  on  the  authority  of  others,  chiefly  in-  1003.     Whether  he  first  brought  the  Arabic 

deed  on  the  admissions  of  those  who  are  too  numeration  into  Europe,  as  has  been  com- 

disposed  to  fall  into  a  strain  of  panegyric,  monly  said,  seems  uncertain  ;  it  was  at  least 

See  Histoire  Litt6raire  de  la  France,  t.  iv.  p.  not  practised  for  some  centuries  after  his 

281.  et  alibi.  death. 

+  John  Scotus,  who,  it  is  almost  needless 
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this  advantage,  but  from  religion  as  it  was  modified  in  the  dark  ages.  CHAP. 
Such  is  the  complex  reciprocation  of  good  and  evil  in  the  dispensa-     ^' 
tions  of  Providence,  that  we  may  assert,  with  only  an  apparent  ^-^^^ 
paradox,  that,  had  religion,  been  more  pure,  it  would  have  be^i  less  sociSSf 
permanent,  and  that  Christianity  has  been  preserved  by  means  of  its 
corruptions.     The  sole  hope  for  hterature  depended  on  the  Latin 
language ;  and  I  do  not  see  why  that  should  not  have  been  lost,  if 
three  circumstances  in  the  prevailing  reUgious  system,  all  of  which 
we  are  justly  accustomed  to  disapprove,  had  not  conspired  to  niain- 
tain  it ;  the  papal  supremacy,  the  monastic  institutions,  and  the  use 
of  a  Latin  liturg3^     I.  A  continual  intercourse  was  kept  up  in  con-!- 
sequence  of  the  first,  between  Rome  and  the  several  nations  of 
Europe ;  her  laws  were  received  by  the  bishops,  her  legates  presided 
in  councils;  so  that  a  common  language  was  as  necessary  in  the 
church  as  it  is  at  present  in  the  diplomatic  relations  of  kingdoms. 
IL  Throughout  the  whole  course  of  the  middle  ages,  there  was  no 
learning,  and  very  little  regularity  of  manners,  among  the  parochial 
clergy.     Almost  every  distinguished  man  was  either  the  member  of 
a  chapter  or  of  a  convent.    The  monasteries  were  subjected  to  strict 
rules  of  discipline,  and  held  out,  at  the  worst,  more  opportunities  for 
study  than  the  secular  clergy  possessed,  and  fewer  for  worldly  dissi- 
pations.   But  their  most  important  service  was  as  secure  repositories 
for  books.    All  our  manuscripts  have  been  preserved  in  this  manner, 
and  could  hardly  have  descended  to  us  by  any  other  channel ;  at 
least,  there  were  intervals,  when  I  do  not  conceive  that  any  royal  or 
private  libraries   existed.     III.  Monasteries,  however,  would  pro- 
bably  have    contributed   very   little  towards   the  preservation   of 
learning,  if  the  Scriptures  and  the  liturgy  had  been  translated  out  of 
Latin  when  that  language  ceased  to  be  intelligible.     Every  rational 
principle  of  religious  worship  called  for  such  a  change ;  but  it  would 
have  been  made  at  the  expense  of  posterity.     One  might  presume, 
if  such  refined  conjectures  were  consistent  with  historical  caution, 
that  the  more  learned  and  sagacious  ecclesiastics  of  those  times,  der 
ploring  the  gradual  corruption  of  the  Latin  tongue,  and  the  danger 
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CHAP,  of  its  absolute  extinction,  were  induced  to  maintain  it  as  a  sacred 
^^'     language,  and  the  depositary,  as  it  were,  of  that  truth  and  that 

"^^^v^^   science  which  Avould  be  lost  in  the  barbarous  dialects  of  the  vulgar. 

SOCIETY.  But  a  simpler  explanation  is  found  in  the  radical  dislike  of  innovation 
which  is  natural  to  an  established  clergy.  Nor  did  they  want  as 
good  pretexts,  on  the  ground  of  convenience,  as  are  commonly 
alledged  by  the  opponents  of  reform.  They  were  habituated  to  the 
Latin  words  of  the  church-service,  which  had  become,  by  this  asso- 
ciation, the  readiest  instruments  of  devotion,  and  with  the  majesty  of 
which  the  Romance  jargon  could  bear  no  comparison.  Their 
musical  chants  were  adapted  to  these  sounds,  and  their  hymns  de- 
pended, for  metrical  effect,  on  the  marked  accents  and  powerful 
rhymes  which  the  Tiatin  language  affords.  The  vulgate  Latin  of  the 
Bible  was  still  more  venerable.  It  was  like  a  copy  of  a  lost  original ; 
and  a  copy  attested  by  one  of  the  most  eminent  fathers,  and  by  the 
general  consent  of  the  church.  These  are  certainly  no  adequate 
excuses  for  keeping  the  people  in  ignorance ;  and  the  gross  corrup- 
tion of  the  middle  ages  is  in  a  great  degree  assignable  to  this  poUcy. 
But  learning,  and  consequently  religion,  have  eventually  derived 
from  it  the  utmost  advantage. 

supcrsti-  In  the  shadows  of  this  universal  ignorance,  a  thousand  superstitions, 
like  foul  animals  of  night,  were  propagated  and  nourished.  It  would 
be  very  unsatisfactory  to  exhibit  a  few  specimens  of  this  odious 
brood,  when  the  real  character  of  those  times  is  only  to  be  judged 
by  their  accumulated  multitude.  In  every  age,  it  would  be  easy  to 
select  proofs  of  irrational  superstition,  which,  separately  considered, 
seem  to  degrade  mankind  from  its  level  in  the  creation ;  and  per- 
haps the  contemporaries  of  Swedenborg  and  Southcote  have  no  right 
to  look  very  contemptuously  upon  the  fanaticism  of  their  ancestors. 
There  are  many  books,  from  which  a  sufficient  number  of  instances 
may  be  collected,  to  shew  the  absurdity  and  ignorance  of  the  middle 
ages  in  this  respect.  I  shall  only  mention  two,  as  affording  more 
general  evidence,  than  any  local  or  obscure  superstition.  In  the 
tenth  century,  an  opinion  prevailed  every  where,  that  the  end  of  the 


tlODS. 
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world  was  approaching;   many  chartets  begin  with  these  words:  CHAP. 

PARTI. 


"  As  the  world  is  now  drawing  to  its  close/'     An  army  marching 


under  the  Emperor  Otho  I.  was.  so  terrified  by  an  eclipse  of  the 
sun,  which  it  conceived  to  announce  this  consummation,  as  to  dis-  |ocTet\% 
perse,  hastily  on  all  sides.  As  this  notion  seems  to  have  been  founded 
on  some  confused  theory  of  the  Millennium,  it  naturally  died  away 
when  the  seasons  proceeded  in  the  eleventh  century  with  their  usual 
regularity.*  A  far  more  remarkable  and  permanent  superstition 
was  the  appeal  to  heaven  in  judicial  controversies,  whether  through 
the  means  of  combat  or  of  ordeal.  The  principle  of  these  was  the 
same ;  but  in  the  former,  it  was  mingled  with  feelings  independent  of 
religion ;  the  natural  dictates  of  resentment  in  a  brave  man  unjustly 
accused,  and  the  sympathy  of  a  warlike  people  with  the  display  of 
skill  and  intrepidity.  These,  in  course  of  time,  almost  obUterated 
the  primary  character  of  judicial  combat,  and  ultimately  changed 
it  into  the  modem  duel,  in  which  assuredly  there  is  no  mixture  of 
Bupearstition.*f  But,  in  the  various  tests  of  innocence,  which  were 
called  ordeals,  this  stood  undisguised  and  unqualified.  It  is.  not 
necessary  to  describe  what  is  so  well  known  ;  the  ceremonies  of  trial 
by  handling  hot  iron,  by  plunging  the  arm  into  boiling  fluids,,  by 
floating  or  sinking  in  cold  water^  or  by  swallowing  a  piece  of  conse^ 
crated  bread.  It  is  observable  that  as  the  interference  of  heaven 
was  rehed  upon  as  a  matter  of  course,  it  seems  to  have  been  reck- 
oned nearly  indifferent,  whether  such  a  test  was  adopted,  as  must, 

*  Robertson,  Introduction  to  Hist.  Charles  but  the  king  interfered  to  prevent  the  en- 

V.  note  IS.     Schmidt.  Hist,  des  Allemands,  gagement.  Villaret,  t.  ix.  p.  71.    The  bar- 

t.  ii.  p.  380.  Hist.  Litt^raire  de  la  France,  barous  practice  of  wearing  swords  as  a  part 

t.  vi.  of  domestic  dress,  which  tended  very  much 

t  Duelling,  in  the  modem  sense  of  the  to  the  frequency  of  duelling,  was  not  intro- 

word,exclusive  of  casual  frays  and  single  com-  duced  till  the  latter  part  of  the  fifteenth 

bats  during  war,  was  unknown  before  the  six-  century.     I  can  only  find  one  print  in  Mont- 

teenth  century.     But  we  find  one  anecdote,  faucon's  Monuments  of  the  French  monar* 

which  seems  to  illustrate  its  derivation  from  chy  where  a  sword  is  worn  without  armour 

the  judicial  combat.    The  dukes  of  Lancas-  before  the  reign  of  Charles  VIH. ;  though 

ter  and  Brunswic  having  some  differences  a  few,  as  early  as  the  reign  of  Charles  Vl., 

agreed  to  decide  them  by  duel  before  John  have  short  daggers  iq  their  gircUes.    The- 

king  of  France.    The  lists  were  prepared  exception  is  v^  hgure  of  Charles  VU.,.  t,  iii. 

with  the  solemnity  of  a  real  trial  by  battle ;  pi.  47. 

VOL.  II,  3  I. 
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CHAP,  humanly  considered,  absolve  all  the  guilty,  or  one  that  must  con- 
^'r  vict  all  the  innocent.  The  ordeals  of  hot  iron  or  water  were  how- 
"^^^^^-^  ever  more  commonly  used  ;  and  it  has  been  a  perplexing  question, 
SOCIETY,  by  what  dexterity  these  tremendous  proofs  were  eluded.  They  seem 
at  least  to  have  placed  the  decision  of  all  judicial  controversies  in 
the  hands  of  the  clergy,  who  must  have  known  the  secret,  whatever 
that  might  be,  of  satisfying  the  spectators  that  an  accused  person 
had  held  a  mass  of  burning  iron  with  impunity.  For  several  cen- 
turies, this  mode  of  investigation  was  in  great  repute,  though  not 
mthout  opposition  from  some  eminent  bishops.  It  does  discredit  to 
the  memory  of  Charlemagne  that  he  was  one  of  its  warmest  advo- 
cates.* But  the  judicial  combat,  which  indeed  might  be  reckoned 
one  species  of  ordeal,  gradually  put  an  end  to  the  rest ;  and  as  the 
church  acquired  better  notions  of  law,  and  a  code  of  her  own,  she 
strenuously  exerted  herself  against  all  these  barbarous  supersti- 
tions.-f- 
snthasiastic  But  thc  Tcligious  iguoraucc  of  the  middle  ages  sometimes  burst 
out  in  ebullitions  of  epidemical  enthusiasm,  more  remarkable  than 
these  superstitious  usages,  though  proceeding  in  fact  from  similar 
causes.  For  enthusiasm  is  little  else  than  superstition  put  in  motion, 
and  is  equally  founded  on  a  strong  conviction  of  supernatural  agency 
without  any  just  conceptions  of  its  nature.  Nor  has  any  denomina- 
tion of  christians  produced,  or  even  sanctioned,  more  fanaticism  than 

*  Baluzii   Capitularia,    p.   444.     It  was  shewn  that  Emma,  queen  of  Edward  the 

abolished  by  Louis  the  Debonair,  a  man,  as  Confessor,  did  not  perform  her  trial  by  step- 

I  have  noticed  in  another  place,  not  inferior,  ping  between^  as  Blackstone  imagines,  but 

as  a  legislator,  to  his  father,  ibid.  p.  668.  upon   nine   redhot    ploughshares.      But   he 

+  Ordeals  were  not  actually  abolished  in  seems  not  aware  that  the  whole  story  is  un- 

France,  notwithstanding  the  law  of  Louis  supported    by   any    contemporary   or  even 

above   mentioned,   so  late  as  the  eleventh  respectable  testimony.     A  similar  anecdote 

century.  Bouquet,  t.  xi.  p.  430.  nor  in  Eng-  is  related  of  Cunegunda,  wife  of  the  Empe- 

land,  till  the  reign  of  Henry  IlL     Some  of  ror  Henry  H.,  which  probably  gave  rise  to 

the  stories  we  read,  wherein  accused  persons  that  of  Emma.     There  are,  however,  medi- 

have  passed  triumphantly  through  these  se^  caments,  as  is  well  known,  that  protect  the 

vere  proofs,  are  perplexing    enough ;    and  skin  to  a  certain  degree  against  the  effect  of 

perhaps  it  is  safer,  as  well  as  easier,  to  deny  fire.      This   phenomenon    would   pass    for 

than  to  explain  them.     For  example,  a  writer  miraculous,  and  fonn  the  basis  of  those  ex- 

iu  the   Archaeologia,  vol.  xv.  p.    192.  has  aggerated  stories  in  monkish  Books. 
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the  church  of  Rome.*    These  epidemical  phrenzies,  however,  to  CHAP. 
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PARTL 


which  I  am  alluding,  were  merely  tumultuous,  though  certainly  fos-     ^^' 


tered  by  the  creed  of  perpetual  miracles,  which  the  clergy  inculcatqd, 
and  drawing  a  legitimate  precedent  for  religious  insurrection  from  sociEnrT 
the  crusades.      For  these,  among  their  other  evil   consequences, 
seem  to  have  principally  excited  a  wild  fanaticism  that  did  not  sleep 
for  several  centuries.-f- 

The  first  conspicuous  appearance  of  it  was  in  the  reign  of  Phihp 
Augustus,  when  the  mercenary  troops,  dismissed  from  the  pay  of 
that  prince  and  of  Heury  II.,  committed  the  greatest  outrages  in  the 
south  of  France.  One  Diu^nd,  a  carpenter,  deluded,  it  is  said,  by 
a  contrived  appearance  of  the  Virgin,  put  himself  at  the  head  of  an 
army  of  the  populace,  in  order  to  destroy  these  marauders.  His 
followers  were  styled  Brethren  of  the  White  Caps,  from  the  hnen 
coverings  of  their  heads.  They  bound  themselves  not  to  play  at 
dice,  nor  frequent  taverns,  to  wear  no  aflfected  clothing,  to  avoid 
perjury  and  vain  swearing.  After  some  successes  over  the  plun* 
derers,  they  went  so  far  as  to  forbid  the  lords  to  take  any  dues  from 
their  vassals,  on  pain  of  incurring  the  indignation  of  the  brotherhood. 
It  may  easily  be  imagined  that  they  were  soon  entirely  discomfited, 
so  that  no  one  dared  to  own  that  he  had  belonged  to  them.:|: 

During  the  captivity  of  St.  Louis  in  Egypt,  a  more  extensive  and 
terrible  ferment  broke  out  in  Flanders,  and  spread  from  thence  over 
great  part  of  France.  An  impostor  declared  himself  commissioned 
by  the  Virgin  to  preach  a  crusade,  not  to  the  rich  and  noble,  who, 

*  Besides  the  origimil  lives  of  popish  most  part  from  Germany,  and  reached  Oe*- 
tainUy  and  especially  that  of  St.  Francis  in  noa  ivithout  harm.  But  finding  there  an 
Wadduig's  Annales  Minorum,  the  reader  obstacle  which  their  imperfect  knowledge 
will  find  amusement  in  Bidiop  Lavington's  of  geography  had  not  anticipated,  they  soon 
Enthusiasm  of  Methodists  and  Papists  com-  dispersed  in  various  directions.  Thirty- 
pared,  thousand  arrived  at  Marseilles,  where  part 

t  The  most  singular  effect  of  this  crusa-  were  murdered,  part  probably  starved,  and 

ding  spirit  was  witnessed  in  1211,  when  a  the  rest  sold  to  the  Saracens.     Annali  di^ 

multitude  amounting,  as  some  say,  to  90,000,  Muratori,  A,  D.    1211.     Velly,  Hist,   de 

chiefiycomposed  of  children,  and  commanded  France,  t.  iv.  p.  206. 

by  a  child,  set  out  for  thepurpose  of  recover-  %  Velly,  t.  lii.  p.  995.    De  Cange  v»  Ca* 

ing  the  Holy  J^md.    Iney  came  for  the  puciati. 

3  l2 
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CHAP,  for  their  pride,  had  been  rejected  of  God,  but  to  the  poor.  His 
^^-  disciples  were  called  Pastoureaux,  the  simplicity  of  shepherds  having 
exposed  them  more  readily  to  this  delusion.  In  a  short  time  they 
were  swelled  by  the  contiuence  of  abundant  streams  to  a  moving 
mass  of  a  hundred  thousand  men,  divided  into  companies,  with  ban- 
ners bearing  a  cross  and  a  lamb,  and  commanded  by  the  impostor's 
lieutenants.  He  assumed  a  priestly  character,  preaching,  absolving, 
annulling  marriages.  At  Amiens,  Bourges,  Orleans,  and  Paris  itself, 
he  was  received  as  a  divine  prophet.  Even  the  regent  Blanche,  for  a 
time,  was  led  away  by  the  popular  tide.  His  main  topic  was  re- 
proach of  the  clergy  for  their  idleness  and  corruption,  a  theme  well 
adapted  to  the  ears  of  the  people,  who  had  long  been  uttering  simi- 
lar strains  of  complaint.  In  some  towns  his  followers  massacred  the 
priests  and  plundered  the  monasteries.  The  government  at  length 
began  to  exert  itself;  and  the  pubhc  sentiment  turning  against  the 
authors  of  so  much  confusion,  this  rabble  was  put  to  the  sword  or 
dissipated.*  Seventy  years  afterwards,  an  insurrection  almost  ex- 
actly parallel  to  this  burst  out  under  the  same  pretence  of  a  crusade, 
These  insurgents  too  bore  the  name  of  Pastoureaux,  and  their  short 
career  was  distinguished  by  a  general  massacre  of  the  Jews.-f 

But  though  the  contagion  of  fanaticism  spreads  much  more  ra- 
pidly among  the  populace,  and  in  modern  times  is  almost  entirely 
confined  to  it,  there  were  examples,  in  the  middle  ages,  of  an  epi- 
demical rehgious  lunacy,  from  which  no  class  was  exempt.  One  of 
these  occurred  about  the  year  1260,  when  a  multitude  of  every  rank, 
age  and  sex,  marching  two  by  two  in  procession  along  the  streets  and 
public  roads,  mingled  groans  and  dolorous  hymns  with  the  sound  of 
leathern  scourges  which  they  exercised  upon  their  naked  backs. 
From  this  mark  of  penitence,  which,  as  it  bears  at  least  all  the  ap- 
pearance of  sincerity,  is  not  uncommon  in  the  church  of  Rome,  they 

*  Velly,  Hist,  de  France,  t.  v.  p.  7.  Du  tota  ilia  commotio.     Spicilegium,  t.  iii.  p. 

Cange  v.  Pastorelli.  77-     It  ia  a  curious  question,  why  these 

f  Id.  t.  viii.  p.  99.    The  continuator  of  whirlwinds  of  enthusiasm  never  arise  in  mo- 

Mangis .  says,   sicut  fumus   8ubit6   eranuit  dem  times. 
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acquired  the  name  of  Flagellants.  Their  career  began,  it  is  said,  at  CHAP. 
Perugia,  from  whence  they  spread  over  the  rest  of  Italy,  and  into  ^^' 
Germany  and  Poland.  As  this  spontaneous  fanaticism  met  with  no  '^^^'-^"^ 
encouragement  from  the  church,  and  was  prudently  discountenanced  ISaErvf 
by  the  civil  magistrate,  it  died  away  in  a  very  short  time.*  But  it 
is  more  surprizing,  that,  after  almost  a  century  and  a  half  of  con- 
tinual improvement  and  illumination,  another  irruption  of  popular 
extravagance  burst  out  under  circumstances,  exceedingly  similar .-f- 
In  the  month  of  August  1399>  says  a  contemporary  historian,  there 
appeared  all  over  Italy  a  description  of  persons,  called  Bianchi, 
from  the  white  linen  vestments  that  they  wore.  They  passed  from 
province  to  province,  and  from  city  to  city,  crying  out  Misericordia ! 
with  their  faces  covered  and  bent  towards  the  ground,  and  bearing 
before  them  a  great  crucifix.  Their  constant  song  was:  Stabat 
Mater  dolorosa.  This  lasted  three  months ;  and  whoever  did  not 
attend  their  processions  was  reputed  a  heretic.J  Almost  every 
Italian  writer  of  the  time  takes  notice  of  these  Bianchi ;  and  Mura- 
tori  ascribes  a  remarkable  reformation  of  manners  (though  certainly 
a  very  transient  one)  to  .their  influence.^  Nor  were  they  confined 
to  Italy,  though  no  such  meritorious  exertions  are  imputed  to  them 
in  other  countries.  In  France,  their  practice  of  covering  the  face 
gave  such  opportunity  to  crimes  as  to  be  prohibited  by  the  govern- 
ment ;||  and  we  have  an  act  on  the  rolls  of  the  first  parhament  of 
Henry  IV.,  forbidding  any  one,  "  under  pain  of  forfeiting  all  his 
worth,  to  receive  the  new  sect  in  white  clothes,  pretending  to  great 
sanctity ,''  which  had  recently  appeared  in  foreign  parts.f 

♦  Velly,  t.  V.  p.  279.     Du  CaDge,  Verbe-  profligate  to  austere  manners  were  so  com- 

ratio.  mou  among  individuals,  that  we  cannot  be 

f  Something  ,  of  a  similar  kind  is  men-  surprized  at  their  sometimes  becoming  in  a 

tioned  by  G.  Villani,  under  the  year   1310.  manner  national.     Azarius,  a  chronicler  of 

1.  viii.  c.  122.  Milan^  after  describing  the  almost  incredible 

J  Annal.    Mediolan.    in  Murat.   Script,  dissoluteness  of  Pavia,  gives  an  account  of 

Rer.  Ital.  t.  xvi.  p.  832.  G.  Stella.  Ann.  an  instantaneous  reformation  wrought  by  the 

Genuens.  t.  xvii,  p.  1072.  Chron.  Forolivi-  preaching   of  a  certain   friar.       This   waa- 

ense,  t.  xix.  p.'874.  Ann.  Bonincontri.  t.  xxL  about  1360.  Script.  Rer.  Ital.  t.  xvi.  p.  375. 
p.  79.  B  Villaret,  t.  xii.  p.  327. 

^  Dissert.  75.    Sudden  transitions  from         Hi  R^-  P^^^*  v*  ^i*  P*  ^^^^ 
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CHAP.      The  devotion  of  the  multitude  was  wrought  to  this  feverish  height 
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IX 

by  the  prevaihng  system  of  the  clergy.     In  that  singular  polytheism, 


which  had  been  grafted  on  the  language  rather  than  the  principles 
SOCIETY,  of  Christianity,  nothing  was  so  conspicuous  as  the  behef  of  perpetual 
mi^ret!"*  miracles ;  if  indeed  those  could  properly  be  termed  miracles,  which 
by  their  constant  recurrence,  even  upon  trifling  occasions,  might 
seem  within  the  ordinary  dispensations  of  Providence.  These  super- 
stitions arose  in  what  are  called  primitive  times,  and  are  certainly  no 
part  of  popery,  if  in  that  Avord  we  include  any  especial  reference  to 
the  Roman  see.  But  successive  ages  of  ignorance  swelled  the  delu- 
sion to  such  an  enormous  pitch,  that  it  was  as  difficult  to  trace,  we 
may  say  without  exaggeration,  the  real  religion  of  the  Gospel  in  the 
popular  belief  of  the  laity,  as  the  real  history  of  Charlemagne  in 
the  romance  of  Turpin.  It  must  not  be  supposed,  that  these 
absurdities  were  produced,  as  well  as  nourished,  by  ignorance.  In 
most  cases,  they  were  the  work  of  deliberate  imposture.  Every 
cathedral  or  monastery  had  its  tutelar  saint,  and  every  saint  his 
legend,  fabricated  in  order  to  enrich  the  churches  under  his  protec- 
tion, by  exaggerating  his  virtues,  his  miracles,  and,  consequently,  his 
power  of  serving  those  who  paid  liberally  for  his  patronage.*  Many 
of  those  saints  were  imaginary  persons ;  sometimes  a  blundered  in- 
scription added  a  name  to  the  calendar ;  and  sometimes,  it  is  said,  a 
heathen  god  was  surprized  at  the  company  to  which  he  was  intro- 
duced, and  the  rites  with  which  he  was  honoured  .-f- 
Mischiefs  It  would  uot  bc  cousouaut  to  the  nature  of  the  present  work,  to 
this  super-  dwell  upon  the  erroneousness  of  this  religion  ;  but  its  effect  upon  the 
moral  and  intellectual  character  of  mankind  was  so  prominent,  that 
no  one  can  take  a  philosophical  view  of  the  middle  ages  without 
attending  more  than  is  at  present  fashionable  to  their  ecclesiastical 


stition. 


*  This   is  confessed  by  the  authors  of  f  Middleton's    Letter  from   Rome.      If 

Histoire  Litt6raire  de  la  France,  t.  ii.  p.  4.  some  of  our  eloquent  countryman's  positions 

and  indeed  by  many  Catholic   writers.     I  should  be  disputed,  there  are  still  abundant 

need  not  quote  Mosheim^  who  more  than  catholic  testimonies,  that  imaginary  saints 

confirms  every  word  of  my  text.  have  been  canonized. 


n 
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history.     That  the  exclusive  worship  of  saints,  under  the  guidance  of  CHAP. 

IX. 

PART  I. 


an  artful,  though  ilUterate  priesthood,  degraded  the  understanding. 


and  begot  a  stupid  creduhty  and  fanaticism,  is  sufficiently  evident. 
But  it  was  also  so  managed  as  to  loosen  the  bonds  of  religion,  and  society. 
pervert  the  standard  of  morality.  If  these  inhabitants  of  heaven  had 
been  represented  as  stern  avengers,  accepting  no  slight  atonement 
for  heavy  oflfences,  and  prompt  to  interpose  their  controul  over 
natural  events  for  the  detection  and  punishment  of  guilt,  the  creed, 
however  impossible  to  be  reconciled  with  experience,  might  have 
proved  a  salutary  check  upon  a  rude  people,  and  would  at  least 
have  had  the  only  palliation  that  can  be  offered  for  a  rehgious  im- 
posture, its  political  expediency.  In  the  legends  of  those  times,  on 
the  contrary,  they  appeared  only  as  perpetual  intercessors.,  so  good- 
natured,  and  so  powerful,  that  a  sinner  was  more  emphatically 
fpohsh  than  he  is  usually  represented,  if  he  failed  to  secure  himself 
against  any  bad  consequences.  For  a  little  attention  to  the  saints, 
and  especially  to  the  Virgin,  with  due  liberality  to  their  servants, 
had  saved,  he  would  be  told,  so  many  of  the  most  atrocious  delin- 
quents, that  he  might  equitably  presume  upon  similar  luck  in  his 
own  case. 

This  monstrous  superstition  grew  to  its  height  in  the  twelfth  cen- 
tury. For  the  advance  that  learning  then  made  was  by  no  means 
sufficient  to  counteract  the  vast  increase  of  monasteries,  and  the 
opportunities  which  the  greater  cultivation  of  modern  languages 
afforded  for  the  diffusion  of  legendary  tales.  It  was  now  too  that 
the  veneration  paid  to  the  Virgin,  in  early  times  very  great,  rose  to 
an  almost  exclusive  idolatry.  It  is  difficult  to  conceive  the  stupid 
absurdity,  and  the  disgusting  profaneness  of  those  stories,  which 
were  invented  by  the  monks  to  do  her  honour.  A  few  examples 
have  been  thrown  into  a  note.* 

*  Le  Grand  d'Aussy  has  given  us,  in  the  mens  will  abundantly  confirm  my  assertions, 
fifUi  volume  of  his  Fabliaux,  several  of  the  which  may  perhaps  appear  harsh  and  extra- 
religious  tales,  by  which  the  monks  endea-  vagant  to  the  reader. 

voured   to  withdraw  the   people  from   ro^  There  was  a  man  whose  occupation  was 

mances  of  chivalry.     The  ^following  speci-  highway-robbery ;  but  whenever  he  set  out 
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Whether  the  superstition  of  these  dark  ages  had  actually  passed 
that  point,  when  it  becomes  more  injurious  to  public  morals  and  the 
w  elfare  of  society  than  the  entire  absence  of  all  rehgious  notions,  is 
a  very  complex  question,  upon  which  I  would  by  no  means  pro- 
nounce an  affirmative  decision.  A  salutary  influence,  breathed  from 
the  spirit  of  a  more  genuine  religion,  often  displayed  itself  among 
the  corruptions  of  a  degenerate  superstition.     In  the  original  prin- 


on  any  such  expedition  he  was  careful  to 
address  a  praver  to  the  Virgin.  Taken  at 
last,  he  was  sentenced  to  be  hanged.  While 
the  cord  was  round  his  neck  he  made  his 
usual  prayer,  nor  was  it  ineffectual.  The 
Virgin  supported  his  feet  "  with  her  white 
hands,"  and  thus  kept  him  alive  two  days, 
to  the  no  small  surprize  of  the  executioner, 
who  attempted  to  complete  his  work  with 
strokes  of  a  sword.  But  the  same  invisible 
hand  turned  aside  the  weapon,  and  the  exe- 
cutioner was  compelled  to  release  his  victim, 
acknowledging  the  miracle.  The  thief  re- 
tired into  a  monastery,  which  is  always  the 
termination  of  these  deliverances. 

At  the  monastery  of  St.  Peter  near 
Cologne  lived  a  monk  perfectly  dissolute 
and  irreligious,  but  very  devout  towards  the 
Apostle.  Unluckily  he  died  suddenly  with- 
out confession.  The  fiends  came  as  usual 
to  seize  his  soul.  St.  Peter,  vexed  at  losing 
80  faithful  a  votary,  besought  God  to  admit 
the  monk  into  Paradise.  His  prayer  was 
refused,  and  though  the  whole  body  of  saints, 
apostles,  angels  and  martyrs,  joined,  at  his 
request,  to  make  interest,  it  was  of  no  avail. 
In  this  extremity,  he  had  recourse  to  the 
Mother  of  God.  "  Fair  lady,*'  he  said, "  my 
monk  is  lost  if  you  do  not  interfere  for  him; 
but  what  is  impossible  for  us  will  be  but 
sport  to  you,  if  you  please  to  assist  us. 
Your  son,  if  you  but  speak  a  word,  must 
yield,  since  it  is  in  your  power  to  command 
him.*'  The  Queen  Mother  assented,  and, 
followed  by  all  the  virgins,  moved  towards 
her  Son.  He  who  had  himself  given  the 
precept.  Honour  thy  father  and  thy  mother, 
DO  sooner  saw  his  own  parent  approach,  than 
he  rose  to  receive  her ;  and  taking  her  by 
the  band  inquired  her  wishes.  Hie  rest 
may  be  easily  conjectured.     Compare  the 


gross  stupidity  or  rather  the  atrocious  im- 
piety of  this  tale,  with  the  pure  theism  of 
the  Arabian  Nights,  and  judge  whether  the 
Deity  was  better  worshipped  at  Cologne  or 
at  Bagdad. 

It  is  unnecessary  to  multiply  instances  of 
this  kind.  In  one  tale,  the  Virgin  takes  the 
shape  of  a  nun,  who  had  eloped  from  the 
convent,  and  performs  her  duties  ten  years, 
till,  tired  of  a  libertine  life,  she  returns  un- 
suspected. This  was  in  consideration  of 
her  having  never  omitted  to  say  an  Ave  as 
she  passed  the  Virgin's  image.  In  another, 
a  gentleman,  in  love  with  a  handsome  widow, 
consents,  at  the  instigation  of  a  sorcerer,  to 
renounce  God  and  the  saints,  but  cannot  be 
persuaded  to  give  up  the  Virgin,  well  know- 
mg  that,  if  he  kept  her  his  fnend,  he  should 
obtain  pardon  through  her  means.  Accord- 
ingly, she  inspired  his  mistress  witti  so  much 
passion,  that  he  married  her  within  a  few 
days. 

These  tales,  it  may  be  said,  were  the  pro- 
duction of  Ignorant  men,  and  circulated 
among  the  populace.  Certainly  they  would 
have  excited  contempt  and  indignation  in  the 
more  enlightened  clergy.  But  I  am  con- 
cerned with  the  general  character  of  religious 
notions  among  the  people ;  and  for  this  it  is 
better  to  take  such  popular  compositions, 
adapted  to  what  the  laity  already  believed, 
than  the  writings  of  comparatively  learned 
and  reflecting  men.  However,  stories  of 
the  same  cast  are  freouent  in  the  monkish 
historians.  Matthew  Paris,  one  of  the  most 
respectable  of  that  class,  and  no  friend  to  the 
covetousness  or  relaxed  lives  of  the  priest- 
hood, tells  us  of  a  knight  who  was  on  die 
point  of  being  damned  for  frequenting  tour- 
naments, but  saved  by  a  donation  he  had 
formerly  made  to  the  Virgin,  p.  290* 
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triples  of  monastic  orders,  and  the  rules  by  which  they  ought  at  least  CHAP. 

PART  I. 


TV 

to  have  been  governed,  there  was  a  character  of  meekness,  self-denial. 


and  charity,  that  could  not  wholly  be  effaced.  These  virtues,  rather 
than  justice  and  veracity,  were  inculcated  by  the  religious  ethics  of  society. 
the  middle  ages ;  and  in  the  relief  of  indigence,  it  may,  upon  the 
whole,  be  asserted,  that  the  monks  did  not  fall  short  of  their  profes- 
sion.* This  eleemosynary  spirit,  indeed,  remarkably  distinguishes 
both  Christianity  and  Mohammedism  from  the  moral  systems  of 
Greece  and  Rome,  which  were  very  deficient  in  general  humanity 
and  sympathy  with  suffering.  Nor  do  we  find  in  any  single  instance 
during  ancient  times,  if  I  mistake  not,  those  public  institutions  for 
the  alleviation  of  human  miseries,  which  have  long  been  scattered 
over  every  part  of  Europe.  The  virtues  of  the  monks  assumed  a 
still  higher  character,  when  they  stood  forward  as  protectors  of  the 
oppressed.  By  an  established  law,  founded  on  very  ancient  super- 
stition, the  precincts  of  a  church  afforded  sanctuary  to  accused  per- 
sons. Under  a  due  administration  of  justice,  this  privilege  would  .  - 
have  been  simply  and  constantly  mischievous,  as  we  properly  con- 
sider it  to  be  in  those  countries  where  it  still  subsists.  But  in  the 
rapine  and  tumult  of  the  middle  ages,  the  right  of  sanctuary  might 
as  often  be  a  shield  to  innocence  as  an  immunity  to  crime.  W^ 
can  hardly  regret,  in  reflecting  on  the  desolating  violence  which  pre- 
vailed, that  there  should  have  been  some  green  spots  in  the  wildier* 
ness,  where  the  feeble  and  the  persecuted  could  find  refuge.  How 
must  this  right  have  enhanced  the  veneration  for  religious  institu- 

*  I  am  inclined  to  acquiesce  in  this  gene«  Piers  Plowman  is  indeed  a  satyrist ;  but 

nri  opinion  'y,  yet  an  account  of  expenses  at  h%  plainly  charges  the  monks  with  want  of 

Bolton  Abbey,  about  the  reign  of  Edward  charity. 

n.,   published    in   Whitaker's   History    of  Little  had  lordes  to  do  to  give  landes  from 

Craven^  p.  51.,  makes  a  very  scanty  shew  their  heires, 

of  almsgiving  in  this  opulent    monastei^.  To  religious  that  have  no  ruthe  though  it 

'Much,  however,  was  no    doubt  given  m  rain  on  their  aultres ; 

victuals.     But  it  is  a  strange  error  to  con-  In  many  places  there  the  parsons  be  themself 

ceive  that  English  monasteries  before  the  at  ease, 

dissolution  fed  the  indigent  part  of  the  nation.  Of  the  poor  they^  have  no  pitie,  and  diat  is 

and  gave  diat  eeneral  relief  which  the  poor-  their  poor  charitie. 
laws  are  intended  to  afford. 

VOL.  II.  3  M 
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CHAP,  tions !  How  gladly  must  the  victims  of  internal  warfare  have  turned 
their  eyes  from  the  baronial  castle,  the  dread  and  scourge  of  the 

^-^v-<^  neighbourhood,  to  those  venerable  walls,  within  which  not  even  the 

socTE'n^  clamour  of  arms  could  be  heard,  to  disturb  the  chant  of  holy  men, 
and  the  sacred  sen'ice  of  the  altar !  The  protection  of  a  sanctuary 
was  never  withheld.  A  son  of  Chilperic,  king  of  France,  having  fled 
to  that  of  Tours,  his  fatlier  threatened  to  ravage  all  the  lands  of  the 
church  unless  they  gave  him  up.  Gregory  the  historian,  bishop  of 
tlie  city,  replied  in  the  name  of  his  clergy,  that  Christians  could  not 
be  guilty  of  an  act  unheard  of  among  pagans.  The  king  was  as 
good  as  his  word,  and  did  not  spare  the  estate  of  the  church,  but 
dared  not  infringe  its  privileges.  He  had  indeed  previously  ad- 
dressed a  letter  to  St.  Martin,  which  was  laid  on  his  tomb  in  the 
church,  requesting  permission  to  take  away  his  son  by  force;  but 
the  honest  saint  returned  no  answer.* 

Vices  of  the      Thc  virtucs,  indeed,  or  supposed  virtues,  which  had  induced  a 

monks  and  ,  , 

tiergj.  credulous  generation  to  enrich  so  many  of  the  monastic  orders,  were 
not  long  preserved.  We  nmst  reject,  in  the  excess  of  our  candour, 
all  testimonies  that  the  middle  ages  present,  from  the  solemn  decla- 
ration of  councils,  and  reports  of  judicial  inquiry,  to  the  casual 
evidence  of  common  fame  in  the  ballad  or  romance^  if  we  would 
extenuate  the  general  corruption  of  those  institutions.  In  vain  new 
rules  of  discipline  were  devised,  or  the  old  corrected  by  reformst 
Many  of  their  worst  vices  grew  so  naturally  out  of  their  mode  of  life^ 
that  a  stricter  discipline  could  have  no  tendency  to  extirpate  them. 
Such  were  the  frauds  I  have  already  noticed,  and  the  whole  scheme 
of  hypocritical  austerities.  Their  extreme  licentiousness  was  some- 
times hardly  concealed  by  the  cowl  of  sanctity.  I  know  not  by 
what  right  we  should  disbelieve  the  reports  of  the  visitation  under 
Henry  VIII.,  entering  as  they  do  into  a  multitude  of  specific  charges, 
both  probable  in  their  nature  and  consonant  to  the  unanimous  opi- 


^  Scbmidt^  Hidt.  des  AUemands^  t  i.  p.  374. 
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aion  of  the  world.*    Doubtless,  there  were  many  comiminities  as  CHAP. 

IX. 

PART  I. 


well  as  individuals,  to  whom  none  of  these  reproaches  could  apply. 


In  the  very  best  view,  however,  that  can  be  taken  of  monasteries, 
their  eKistence  is  deeply  injurious  to  the  general  morals  of  a  nation*  socrcxy! 
They  withdraw  men  of  pure  conduct  and  conscientious  principles 
from  the  exercise  of  social  duties,  and  leave  the  conmion  mass  of 
human  vice  more  immixed.  Such  men  are  always  inclined  to  form 
schemes  of  ascetic  perfection,  which  can  only  be  fulfilled  in  retire- 
ment ;  but,  in  the  strict  rules  of  monastic  life,  and  under  the  infiu* 
cnce  of  B  groveUing  superstition,  their  virtue  lost  all  its  usefulness. 
They  fell  implicitly  into  the  snares  of  craft}^  priests,  who  made  sub-^ 
mission  to  the  church  not  only  the  condition  but  the  measure  of  all 
praise.  He  is  a  good  Christian,  Bays  Eligius,  a  saint  of  the  seventh 
century,  who  comes  frequently  to  church ;  who  presents  an  oblatioq 
that  it  may  be  offered  to  God  on  the  altar,  who  does  not  taste  the 
fruits  of  his  land  till  he  has  consecrated  a  part  of  them  to  God ;  who 
can  repeat  the  Creed  or  the  Lord's  Prayer.  Redeem  your  souls  from 
punishment  while  it  is  in  your  power ;  offer  presents  and  tithes  to 
churches,  light  candles  in  holy  places,  as  much  as  you  can  afford^ 
come  more  frequently  to  church,  implore  the  protection  of  the  saints ; 
for,  if  you  observe  these  things,  you  may  oome  with  security  at  the 
day  of  judgement  to  say,  Give  unto  us,  Lord,  for  we  have  given 
unto  thee.-f-  ' 

With  such  a  definition  of  the  Christian  chaiucter,  it  is  not  surpri^ 
ing  that  any  fraud  and  injustice  became  honourable  when  it  con* 
tributed  to  the  riches  of  the  clergy  and  glory  of  their  order.    Theif 

*  See  Fosbrooke's  Brttifh  Monachism,  hodie  puellam  velarei  quod  et  public^  ad 

Tol.  i.  p.  127.9  ^^^  '^^^  ii*  P'  3'>  fci*  A  farrago  scortandum    exponere.      Wilfiam    Prymie, 

•f  evidence  againt  the  monks.     Clemangis^  from  whose  records,  vol.  ii.  p.  9S&.,  I  have 

a  Frem^h  theologian  of  considerable  emi-  taken  this  passage,  qaotes  it  on  occasion  of 

nence  at  the  begnming  of  the  fifteenth  cen-  a  charter  of  King  John,  banishing  thirty 

tary,  speaks  of  nunneries  in  the  following  nuns  of  Ambresbury  into  different  convents, 

terms :  Quid  aliud  sunt  hoc  tempore  pueU  propter  vitae  suae  turpitudinem. 

larum  monaateria^  nisi  quaedam  no*  dieo  Dei  f  Mosheim,  cent.  vii.  c.  8.    Robertson 

8anctuaria,>sed  VeKeriaexeeranda  prostibuk,  has  <]^iloted  this  passage,  to  whom  perham  I 

sed  lascivorum  et  impudicorum  juvevum  ad  am    mmediately    indebted   for   it.     Hist, 

libidines  explendas  receptacula?  ut  idem  sit  Qiarl^  V.,  vol*  i*  note  11. 
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CHAP,  frauds,  however,  were  less  atrocious  than  the  savage  bigotry  with 

PART  I. 


'     which  they  maintained  their  own  system  and  infected  the  laity.     In 


Saxony,  Poland,  Lithuania,  and  the  countries  on  the  Baltic  Sea,  a 
sociETv.  sanguinary  persecution  extirpated  the  original  idolatry.  The  Jews 
were  everywhere  the  objects  of  popular  insult  and  oppression,  fre- 
quently of  a  general  massacre,  though  protected,  it  must  be  con- 
fessed, by  the  laws  of  the  church,  as  well  as,  in  general,  by  temporal 
princes.*  Of  the  crusades  it  is  only  necessary  to  repeat  that  they 
began  in  a  tremendous  eruption  of  fanaticism,  and  ceased  only 
because  that  spirit  could  not  be  constantly  kept  alive.  A  similar 
influence  produced  the  devastation  of  Languedoc,  the  stakes  and 
scaffolds  of  the  Inquisition,  and  rooted  in  the  religious  theory  of 
Europe  those  maxhns  of  intolerance,  which  it  has  so  slowly,  and  still, 
perhaps,  so  imperfectly  renounced. 

From  no  other  cause  are  the  dictates  of  sound  reason  and  the 
moral  sense  of  mankind  more  confused  than  by  this  narrow  theolo- 
gical bigotry.  For  as  it  must  often  happen  that  men,  to  whom  the 
arrogance  of  a  prevailing  faction  imputes  religious  error,  are  exem- 
plary for  their  performance  of  moral  duties,  these  virtues  gradually 
cease  to  make  their  proper  impression,  and  are  depreciated  by  the 
rigidly  orthodox,  as  of  little  value  in  comparison  with  just  opinions 
in  speculative  points.  On  the  other  hand,  vices  are  forgiven  to  those 
who  are  zealous  nn  the  faith.  I  speak  too  gently,  and  with  a  view 
to  later  times ;  in  treating  of  the  dark  ages,  it  would  be  more  correct 
to  say,  that  crimes  were  coaunended.  Thus,  Gregory  of  Tours,  a 
saint  of  the  church,  after  relating  a  most  atrocious  story  of  Clovis, 

*  Mr.  Turner  has  collected  many  curious  At  Beziers  another  usage  prevailed,  that  of 

facts  relative  to  the  condition  of  the  Jews,  attacking  tlie  Jews'  houses  with  stones  from 

especially  in  England.     Hist,  of  England,  Palm  Sunday  to  Caster.     No  other  weapon 

vol.  ii.  p.  95.     Others  may  be  found  dis-  was  to  be  used;  but  it  generally  produced 

persed  m  Velly's  History  of  France;  and  bloodshed.     The  populace  were  regularly, 

many  in  the  Spanish  writers,  Mariana  and  instigated  to  the  assault  by  a  sermon  from 

Zurita.     The  following  are  from  Vaissette's  the  bishop,  ,  At  length  a  prelate  wiser  than 

Histpry  of  Languedoc-     It  was  the  custom  the  rest  abolished  this  ancient  practice,  but 

ajt  TouliQuse  to  give  a  blow  on  the  face  to  a  not  without  receiving,  a  good  aum  from  the 

Jew  every  Easter;  this  was  commuted  in  Jews.  p.  485. 
the  twelfth  century  for  a  tribute,  t,  ii.  p«  Idl  • 
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the  murder  of  a  prince  whom  he  had  previously  instigated  to  parri-  CHAP. 

PART  I. 


TV 

cide,  continues  the  sentence ;  "  For  God  daily  subdued  his  enemies 


to  his  hand,  and  increased  his  kingdom ;  because  he  walked  before 

•  •  STATE  OT 

him  in  uprightness,  and  did  what  was  pleasing  in  his  eyes/'*  socicty. 

It  is  a  frequent  complaint  of  ecclesiastical  writers,  that  the  rigorous  conmiutn- 
penances,  imposed  by  the  primitive  canons  upon  delinquents,  were  nances. 
commuted  in  a  laxer  state  of  discipline  for  less  severe  atonements, 
and  ultimately  indeed  for  money .-f-  We  must  not,  however,  regret 
that  the  clergy  should  have  lost  the  power  of  compelling  men  to 
abstain  fifteen  years  from  eating  meat,  or  to  stand  exposed  to  public 
derision  at  the  gates  of  a  church.  Such  implicit  submissiveness 
could  only  have  produced  superstition  and  hypocrisy  among  the 
laity,  and  prepared  the  road  for  a  tyranny  not  less  oppressive  than 
that  of  India  or  ancient  Egypt.  Indeed  the  two  earliest  instances  of 
ecclesiastiGal  interference  with  the  rights  of  sovereigns,  namely,  the 
deposition  of  Wamba  in  Spain,  and  that  of  Louis  the  Debonair, 
were  founded  upon  this  austere  system  of  penitence.:};  But  it  is 
true  that  a  repentance  redeemed  by  money,  or  performed  by  a  sub- 
»titute,  could  have  no  salutary  effect  on  the  sinner ;  and  some  of  the 
jnodes  of  atonement,  which  the  church  most  approved,  were  parti- 
cularly hostile  to  public  morals.  None  was  so  usual  as  pilgrimage; 
whether  to  Jerusalem  or  Rome,  which  were  the  great  objects  of  de- 
vx)tioa;  or  to  the  shrine  of  some  national  saint,  a  James  of  Compos- 


•  *  Greg.  Tur.  1.  ii.  c.  40.  Of  Theode-  which  is  told  with  much  approbation.  Gale, 
l)^t,  grandson  of  Clovisy  the  same  historian  Script.  AngU^.  t.  i.  p.  441.  Walter  dc 
says,  magnum  se  et  in  omni  bonitate  prasci-t  Hemingford  recounts  with  excessive  delight 
pdum  reddidit.  In  the  next  paragraph  we  the  well-known  story  of  the  Jews  who  were 
£nd  a.  story  of  his  having  two  wives,  and  persuaded  by.  the  captain  of  their  vessel  to 
looking  so  tenderly  on  the  aaughter  of  one  walk  on  the  sands  at  low  water,  till  the  rising 
of  them,  that  her  mother  tossed  her  over  a  tide  drowned  them ;  and  adds  that  the  cap- 
bridge  into  the  river.  1.  iii.  c.  25.  This  in-  tain  was  both  pardoned  and  rewarded  for  it 
deed  is  a  trifle  to  the  passage  in  the  text,  by  the  king,  gratiam  promeruit  et  praemium. 
There  are  continual  proofs  of  immorality  in  lliis  is  a  mistake,  inasmuch  as  he  was 
tbe.  monkish. hUtorians.  *  la  the  history  of  hanged ;  but  it  exhibits  the  character  of  the 
Ramsey  Abbey,  one  of  our  best  documents  historian.  .  Hemingford,  p.  21.  . 
iotr.Anglo-^Sltxontiises,  we  have  an  anecdote  f  Fleury,  Troiaiime  discoiars  sur  THis* 
of  a  bishop  .who  made  A  Danisih  nobleman  toire  ficcl^siastiqve^  • 
drunk,  that  he  might  cheat  him  of  an  estate,  .  %  See  p,  J7.  of  this  \^me« 
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CHAP,  tella,  a  David,  or  a  Thomas  Becket.     This  licenced  vagrancy  was 

;     naturally  productive  of  dissoluteness,  especially  among  the  women. 

^-^  -w   Our  English  ladies,  in  their  zeal  to  obtain  the  spiritual  treasures  of 

^uaKTY!'  Rome,  are  said  to  have  relaxed  the  necessary  caution  about  one  that 
was  in  tlieir  own  custody.*  There  is  a  capitulary  of  Charlemagne 
directed  against  itinerant  penitents,  who  probably  considered  the 
iron  chain  around  their  necks  an  expiation  of  future  as  well  as  past 
offenccs.f- 

The  crusades  may  be  considered  as  martial  pilgrimages  on  an 
enormous  scale,  and  their  influence  upon  general  morality  seems  to 
have  been  altogether  pernicious.  Those  who  served  under  the  cross 
would  not  indeed  have  lived  very  virtuously  at  home  ;  but  the  con- 
fidence in  their  own  merits,  which  the  principle  of  such  expeditions 
inspired,  must  have  aggravated  the  ferocity  and  dissoluteness  of  their 
ancient  habits.  Several  historians  attest  the  depmvation  of  morals 
which  existed  both  among  the  crusaders  and  in  the  states  formed 
out  of  their  conquests.:]; 

Want  of  While  rehgion  had  thus  lost  almost  every  quality  that  renders  it 
conducive  to  the  good  order  of  society,  the  controul  of  human  law 
was  still  less  efiicacious.  But  this  part  of  my  subject  has  been  anti- 
cipated in  other  passages  of  the  present  work;  and  I  shall  only 
glance  at  the  want  of  regular  subordination,  which  rendered  legisla- 
tive and  judicial  edicts  a  dead  letter,  and  at  the  incessant  private 
warfare,  rendered  legitimate  by  the  usages  of  most  continental 
nations.  Such  hostilities,  conducted  as  they  must  usually  have  been, 
with  injustice  and  cruelty,  could  not  fail  to  produce  a  degree  of 
rapacious  ferocity  in  the  general  disposition  of  a  people.  And  this 
certainly  was  among  the  characteristics  of  every  nation  for  many 
centuries. 

*  Henry,  Hist,  of  England,  toL  ii.  c.  7*  laborantes    et    servientes    et    poftoiteBliam 

t  Du  Cange,  v.  Peregrbatio.  Nop  sinan-  agentes,  secundilun  quod  caaooic^  iiw  mapo^ 

tur  vagari  isti  nudi  cum  ferro,  qui  xlicunt  se  situm  sit. 

dati  p(6nitaAti&  ire  vagaates.     Melius  vide-         j:  I.  de  Vitriaco,  in  Oesta  Dei  per  Fj 

tur,  ut  si  ali^uod  inconsiietuin  et  capitale  eoM^  t.  i.     VUlani,  L  vii.  c  144. 

crimen  comnuserint,  in  uno  loco  permoneant 


law, 
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It  is  easy  to  infer  the  degradation  of  society  during  the  dark  ages  CHAP/ 

PARTL 


from  the  state  of  religiooi  and  police.     Certainly  there  are  a  few 


great  land-marks  of  moral  distinctions  so  deeply  fixed  in  human 
nature^  that  no  degree  of  rudeness  can  destroy,  nor  even  any  super*  society. 
stition  remove  them.  Wherever  an  extreme  corruption  has,  in  any  ^^^"^f^ 
particular  society,  defaced  these  sacred  archetypes  that  are  given  to  °^"^*' 
guide  and  correct  the  sentiments  of  mankind,  it  is  in  the  course  of 
Providence,  that  the  society  itself  should  perish  by  internal  discord, 
or  the  sword  of  a  conqueror.  In  the  worst  ages  of  Europe  there 
must  have  existed  the  seeds  of  social  virtues,  of  fidelity,  gratitude  and 
disinterestedness  ;  sufficient  at  least  to  preserve  the  public  approba- 
tion of  more  devated  principles  than  the  public  conduct  displayed. 
Without  these  impetishable  elements,  there  could  have  been  no 
restoration  of  the  moral  energies ;  nothing  upon  which  reformed 
faith,  revived  knowledge,  renewed  law,  could  exercise  their  nourish- 
ing influences.  But  history,  which  reflects  only  the  more  prominent 
features  of  society,  cannot  exhibit  the  virtues  that  were  scarcely  able 
to  struggle  through  the  general  depravation.  I  am  aware  that  a  tone 
of  exaggerated  declamatiofi  is  at  all  times  usual  witk  those  who 
lament  the  vices  of  their  own  time ;  and  writers  of  the  middle  ages 
are  in  abundant  need  of  allowance  on  this  score.  Nor  is  it  reason- 
able to  found  any  inferences  as  to  the  general  condition  of  society 
on  single  instances  of  crimen  however  atrocious,  especially  when 
committed  under  the  influence  of  violent  passion.  Such  enormities 
are  the  fruit  of  every  age,  and  none  is  to  be  measured  by  them. 
They  make,  however,  a  strong  impression  at  the  moment,  and  thus 
find  a  place  in  contemporary  annals,  from  which  modem  writers  are 
commonly  glad  to  extract  whatever  may  seem  to  throw  light  upon 
manners.  I  shall,  however,  abstain  from  producing  any  particular 
eases^^of  ddwolutaie»  or  crweky  from  the  records  of  the  middle  ages, 
lest  I  should  weaken  a  general  proposition  by  oflering  an  imperfect 
induction  to  support  it,  and  shall  content  myself  with  obserring,  that 
times  to  which  men  sometimes  appeal,  as  to  a  golden  period,  were 
far  inferior  in  every  moral  comparison  to  those  in  which  we  are 
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CHAP,  thrown.*     One  crime,  as  more  universal  and   characteristic  than 
IX. 

PART  r. 


*     others,  may  be  particularly  noticed.     All  writers  agree  in  the  preva- 


lence of  judicial  perjur3^  It  seems  to  have  ^almost  invariably 
$ociETv.  escaped  human  punishment ;  and  the  barriers  of  superstition  were 
in  this,  as  in  every  other  instance,  too  feeble  to  prevent  the  commis- 
sion of  crimes.  Many  of  the  proofs  by  ordeal  were  applied  to  wit- 
nesses, as  well  as  those  whom  they  accused ;  and  undoubtedly  trial 
by  combat  was  preserved,  in  a  considerable  degree,  on  account  of 
the  difficulty  experienced  in  securing  a  just  cause  against  the  perjury 
of  witnesses.  Robert,  king  of  France,  perceiving  how  frequently 
men  forswore  themselves  upon  the  relics  of  saints,  and  less  shocked, 
apparently,  at  the  crime  than  at  the  sacrilege,  caused  an  empty 
reliquary  of  crystal  to  be  used,  that  those  who  touched  it  might 
incur  less  guilt  in  fact,  though  not  in  intention.  Such  an  anecdote 
characterizes  both  the  man  and  the  times.-f- 
Love  of  The  favourite  diversions  of  the  middle  ages,  in  the  intervals  of  war, 
sports,  ^^j.^  those  of  hunting  and  hawking.  The  former  must  in  all  coun- 
tries be  a  source  of  pleasure  ;  but  it  seems  to  have  been  enjoyed  in 
moderation  by  the  Greeks  and  the  Romans.  With  the  northern 
invaders,  however,  it  was  rather  a  predominant  appetite  than  an 


*  Henrj  has  taken  pains  in  drawing  a  p.  59*  The  state  of  manners  in  France 
picture,  not  very  favourable,  of  Anglo-Saxon  under  the  two  first  races  of  kings,  and  in 
manners.  Book  11.  chap.  7*  This  perhaps  Italy  both  under  the  Lombards,  and  the  sub- 
is  the  best  chapter,  as  the  volume  is  the  best  seq^uent  dynasties,  may  be  collected  from 
volume,  of  his  unequal  work.  His  account  their  histories,  their  laws,  and  those  miscel- 
of  the  Anglo-Saxons  is  derived  in  a  great  laneous  facts  which  books  of  every  descrip- 
degree  from  William  of  Malmsbury,  who  tion  contain.  Neither  Velly,  nor  Muratori, 
does  not  spare  them.  Their  civil  history.  Dissert.  23.  are  so  satbfactory  as  we  might 
indeed,    and    their  laws   speak  sufficiently  desire. 

agamst  the  character  of  that  people.     But  f  Velly,  Hist,  de  France,  t.  ii.  p.  335.    It 

the  Normans  had  little  more  to  boast  of  in  has  been  observed,  that  Quid  mores  sine 

respect  of  moral  correctness.     Their  luxu-  legibus  ?  is  as  just  a  question  as  that  of  Ho- 

rious  and  dissolute  habits  are  as  much  no-  race  ;  and  that  bad  laws  must  produce  bad 

ticedas  their  insolence;  etpeccati  cujusdam,  morals.     The  strange  practice  of  requiring 

ab  hoc  solo  admodum  alieni,  flagr&sse  infa-  numerous  compurgators  to  prove  the  inno- 

mia  testantur  veteres.    Vid.  Ordericus  Vita-  cenc^  of  an   accused  person  had  a  most 

lis,  p.  682.    Johann.  Sarisburiensis  Policra-  obvious  tendency  to  increase  perjury. 
Jicus,  p,  194.     Velly,  Hist,  de  France,  t.  iii. 
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amusement;  it  was  their  pride  and  their  ornament,  the  theme  of  CHAP, 
their  songs,  the  object  of  their  laws,  and  the  business  of  their  Uves. 
l^lconry,  unknown  as  a  diversion  to  the  ancients,  became  from  the 
fourt*h  century  an  equally  dehghtful  occupation.*  From  the  Salic  ^cTI^ 
and  other  barbarous  codes  of  the  fifth  century  to  the  close  of  the 
period  under  our  review,  every  age  would  furnish  testimony  to  the 
rnlinjg  passion  for  these  two  species  of  chase,  or,  as  they  were  some* 
times  called,  the  mysteries  of  woods  and  rivers.  A  knight  seldom 
stirred  from  his  house  without  ^  falcon  on  his  wrist  or  a  greyhound 
that  followed  him.  Thus  are  Harold  and  his  attendants  represented, 
in  the  famous  tapestry  of  Bayeux.  And  in  the  monuments  of  those 
who  died  anywhere  but  on  the  field  of  battle,  it  is  usual  to  find  the 
greyhound  lying  at  their  feet,  or  the  bird  upon  their  wrists.  Nor 
are  the  tombs  of  ladies  without  their  falcon ;  for  this  diversion,  being' 
of  less  danger  and  fatigue  than  the  chase,  was  shared  by  the  deli- 
cate sex.-f* 

It  was  impossible  to  repress  the  eagerness  with  which  the  clergy, 
especially  after  the  barbarians  were  tempted  by  rich  bishoprics  to 
take  upon  them  the  sacred  functions,  rushed  into  these  secular 
amusements.  Prohibitions  of  councils,  however  fi*equently  repeated/ 
produced  little  effect.  In  some  instances,  a  particular  monastery 
obtained  a  dispensation.  Thus  that  of  St.  Denis,  in  774,  repre- 
sented to  Charlemagne  that  the  flesh  of  hunted  animals  was  salutary 
for  sick  monks,  and  that  their  skins  would  serve  to  bind  the  books 
in  the  library  .J  Reasons  iequally  cogent,  we  may  presume,  could 
not  be  wanting  in  every  oth^  case;  A*  the  bishops  and  abbots 
were  perfectly  feudal  lords,  and  often  did  not  scruple  to  lead  their 
vassals  into  the  field,  it  was  not  to  be  expected  that  they  should 
debar  themselves  of  an  innocent  pastime.  It  was  hardly  such  indeed, 
when  practised  at  the  expense  of  others.  Alexander  III.,  by  9  letter 
to  the  clergy  of  Berkshire,  dispenses  with  their  keeping  the  arch- 

^  Muratori,  Dissert.  23.  t  i.  p..306t  (jta^        f  Vk  pjii?^  des  FMaaQais^  t.  i.  pi  $210.; 
Han.)  Beckman's  Hi^t  t)f  Ipye]^t3oa$>  ,Yol.  i.,    t.ii.p»ll. 
p.319-    Viej>riv6edesFraiis«is^  t.u^p.|].      ,  j;  ibiiLt.  i.|k394w    . 
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CHAP,  deacon  in  dogs  and  hawks  during  his  visitation.*.    This  season  gave 

'^'     jovial  ecclesiastics  an  opportunity  of  trying  diflferent  countries.     An 

v-^v-^  archbishop  of  York,  in  1321,  seems  to  haVe  carried  a  train  of  two 

IocTetx  hundred  persons  who  were  maintained  at  the  expense  of  the  abbeys 
on  his  road,  and  to  have  hunted  with  a  pack  of  hounds  from  parish 
to  parish.-f-  The  third  council  of  Lateran,  in  1180,  had  prohibited 
this  amusement  on  such  joumies,  and  restricted  bishops  to  a  train 
of  forty  or  fifty  horses.  J 

Though  hunting  had  ceased  to  be  a  necessary  means  of  procuring 
food,  it  was  a  very  convenient  resource  on  which  the  wholesomeness 
and  comfort,  as  well  as  luxury,  of  the  table  depended.  Before  the 
natural  pastures  were  improved,  and  new  kinds  of  fodder  for  cattle 
discovered,  it  was  impossible  to  maintain  the  summer  stock  during 
the  cold  season.  Hence  a  portion  of  it  was  regularly  slaughtered 
and  salted  for  winter  provision.  We  may  suppose,  that  when  no 
alternative  was  offered  but  these  salted  meats,  even  the  leanest 
venison  was  devoured  with  relish.  There  was  somewhat  more  excuse 
therefore  for  the  severity  with  which  the  lords  of  forests  and  manora 
preserved  the  beasts  of  chase,  than  if  they  had  been  considered  as 
merely  objects  of  sport.  The  laws  relating  to  preservation  of  game 
were  in  every  country  uncommonly  rigorous.  They  formed  in 
England  that  odious  system  of  forest-laws,  which  distinguished  the 
-  tyranny  of  our  Norman  kings.  Capital  punishment  for  killing  a 
«tag  or  wild  boar  was  frequent,  and  perhaps  warranted  by  law,  until 
tjie  charter  of  John.§  ,  The  French  code  was  less  severe,  but  even 
Henry  IV.  enacted  the  pain  of  death  against  the  repeated  offence 
of  chasing  deer  in  the  royal. forests.  The  privilege  of  hunting  was 
reserved  to  the  nobility  till  the  reign  of  Louis  IX.  who  extended  it 
in  some  degree  to  persons  of  lower  birth^l 

^*  Rytner,  t.  i.  jp».  6t.  rid  sunt  bominem  pro  u»A  bestioUi  p^rdere, 

i*  Whitaker*s  Hist,  of  Craven,  p.  340.  and  qiiem  unigenitus  Dei  Filius  sanguine  redemit 

of  Whalley,  P.  171.                     ^  suo.     Qu«  ferae  naturae  sunt,  et  de  jure  oc- 

,  t  Vdly>  Hist,  de  France^  t.  iM.  p.  £li6.  cupantium  fiunt^  sibi  audet  humana  temeri- 

\  Joba  of  Salisbury  mveighs  against  the  tas  tindicarei&c.     Poticraticus,  p.  18. 

game-laws  of  bis  age,  widi  an  odd'tnmsitilbn  ||  he    Gtmd,  Vie  priv6e  des  '  Fnmgais; 

from  tbe  Gospel  to  the  Pandects.    Nee  ve-  t.  i.  p.  325. 
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This  excessive  passion  for  the  sports  of  the  field  produced  those  CHAP. 

1.x. 
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evils  which  are  apt  to  result  from  it ;  a  strenuous  idleness,  which 


disdained  all  useful  occupations,  and  an  oppressive  spirit  towards 

STATE  OF 

the  peasantry.  The  devastation  committed  under  the  pretence  of  society. 
destroying  wild  animals,  which  had  been  already  protected  in  their 
depredations,  is  noticed  in  serious  authors,  and  has  also  been  the 
topic  of  popular  ballads.*  What  effect  this  must  have  had  on  agri- 
culture, it  is  easy  to  conjecture.  The  levelling  of  forests,  the  drain- 
ing of  morasses,  and  the  extirpation  of  mischievous  animals  which 
inhabit  them,  are  the  first  objects  of  man's  labour  in  reclaiming  the 
earth  to  his  use ;  and  these  were  forbidden  by  a  landed  aristocracy, 
whose  controul  over  the  progress  of  agricultural  improvement  was 
unlimited,  and  who  had  not  yet  learned  to  sacrifice  their  pleasures 
to  their  avarice. 

These  habits  of  the  rich,  and  the  miserable  servitude  of  those  who  b«i  ttateor 
cultivated  the  land,  rendered  its  fertility  unavailing.  Predial  servi- 
tude indeed,  in  some  of  its  modifications,  has  always  been  the  great 
bar  to  improvement.  In  the  agricultural  economy  of  Rome,  the 
labouring  husbandman,  a  menial  slave  of  some  wealthy  senator,  had 
not  even  that  qualified  interest  in  the  soil  which  the  tenure  of  ville-» 
cage  afforded  to  the  peasant  of  feudal  ages.  Italy,  therefore,  a 
country  presenting  many  natural  impediments,  was  but  imperfectly 
reduced  into  cultivation  before  the  irruption  of  the  barbarians.-f* 
That  revolution  destroyed  agriculture  with  every  other  art,  and  suc- 
ceeding calamities  during  five  or  six  centuries  left  the  finest  regions 

*  For  the  iDJiuies  which  the  people  sus-  a  court  and  jury  will  sustain  its  exercise, 

tained  from  the  seignorial  rights  of  the  chase,  Mr.W alter  Scott's  ballad  of  the  Wild  Hunts- 

in  the  eleventh  century,  see  the  Recueil  des  man,  from  a  German  original,  is  well  known ; 

HistorieDS,>b  the  valuable  preface  to  the  and,,Ibelieve,  there  are  several  others  in  that 

eleventh  volume  p,  181.     This  continued  to  country  not  dissimilar  in  subject.^ 
be  felt  in  France  down  to  the  revolution,  to         t  Muratori,  Dissert.  21.    This  disserta* 

which  it  did  not  perhaps  a  little  contribute,  tion  contains  ample  evidence  of  the  wretched 

(See  YouB^sTravels  in  France.)    The  mon*  state  of  culture  in  Italy,  at  least  in  the  north- 

strous' privilege  of  free-warren  (monstrous,  I  em  parts,  both  before  the  imiption  of  the 

mean,  when  not  originally  founded  upon  the  barbarians,  and,  in  a  much  greater  degree^ 

property  of  the  soil)  is  recognized  by  our  own  under  the  Lombard  kings, 
laws,  though,  in  this  age,  it  is  not  often  that 
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CHAP,  of  Europe  unfruitful  and  desolate.     There  are  but  two   possible 
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modes  in  which  the  produce  of  the  earth  can  be  increased ;  one  by 


rendering  fresh  land  serviceable  ;  the  other,  by  improving  the  fertiUty 
socxETY.  of  that  which  is  already  cultivated.  The  last  is  only  attainable  by 
the  application  of  capital  and  of  skill  to  agriculture;  neitlier  of 
which  could  be  expected  in  the  ruder  ages  of  society.  The  former 
is,  to  a  certain  extent,  always  practicable  while  waste  lands  remain  ; 
but  it  w^s  checked  by  laws  hostile  to  improvement,  such  as  the 
manerial  and  commonable  rights  in  England,  and  by  the  general 
tone  of  manners. 

Till  the  reign  of  Charlemagne  there  were  no  towns  in  Germany^ 
except  a  few  that  had  been  erected  on  the  Rhine  and  Danube  by 
the  Romans.  A  house  with  its  stables  and  farm-buildings,  sur- 
rounded by  a  hedge  or  inclosure,  was  called  a  court,  or,  as  we  find 
it  in  our  law-books,  a  curtilage ;  the  toft  or  homestead  of  a  more 
genuine  English  dialect  One  of  these,  with  the  adjacent  domain  of 
arable  fields  and  woods,  had  the  name  of  a  villa  or  manse.  Several 
manses  composed  a  march ;  and  several  marches  formed  a  pagus,  or 
district.*  From  these  elements,  in  the  progress  of  population,  arose 
YiHages  and  towns.  In  France  undoubtedly  there  were  always  cities 
of  some  importance.  Country  parishes  contained  several  manses  or 
farms  of  arable  land,  around  a  common  pasture,  where  every  one 
was  bound  by  custom  to  feed  his  cattle.-f- 
Of  internal      Thc  couditiou  cvcu  of  iutcmal  trade  was  hardly  preferable  to  that 

trade. 

*  Schmidt,  Hist,  des  Allem.  t.  i.  p.  408.  nuine  tofts  and  crofts  of  our  ancestors,  with 

The  following  passage  seems  to  illustrate  the  substitution  only  of  stone  to  the  wooden 

Schmidt's  account  of  German  villages,  in  crocks  and  thatched    roofs   of   antiquity." 

the  ninth  century,  though  relating  to  a  dif-  Hist,  of  Craven,  p.  380. 

ferent  age  and  country.     "  A  toft,'  says  Dr.  +  It  is  laid  down  in  the  Speculum  Saxo- 

Whitaker,  "  is  a  homestead  in  a  village,  so  nicum,  a  collection  of  feudal  customs  which 

called  from  the  small  tufta  of  maple,  elm,  prevailed  over  most  of  Germany,  that  no 

ash  and"  other  w^ood,  with  which  dwelling-  one  might  have  a  separate  pa^tm^d  for  hia 

houses   were    anciently    over-hung.      Even  cattle,  unless  he  possessed  three  mansi.    Du 

now  it  is  impossible  to  enter  Craven  without  Cange,  Mansus.     There  seems  to  have  been 

being  struck  with  the  insulated  homesteads^  a  price  paid,  I  suppose  to  the  lord,  for  agist- 

ifturrounded  by  their  little  g&iths,  and  over-  ment  in  the  common  pasture* 
hung  with  tufts  of  trees.    These  are  the  ^e* 
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0^  agridulture;    There  is  not  a  vcrtige  perhaps  to  be  discarered  for  CHAP 
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S(eiyeral   centuries  of  any  considerable  manufacture;   I  mean,  of 


irorking  up  articles  of  common  utility  to  an  extent  beyond  what  the 
necessities  of  an  adjacent  district  required.*     Rich  men  kept  domes^  socilnr! 
tic  artislms  among  their  servants ;  even  kings,  ia  the  ninth  century,, 
had  their  clothes  jnade  by  the  women  upon  fheir  farms  ;-f-  but  the 
peasantry  must  have  been  supplied  Widi  garments^  and  implements  of 
labour  by  purchase,  and  every  town,  it  cannot  b6  doubted,  had  its 
veaver,  its  smith,  and  its  currier.     But  there  were  almost  insuper*: 
able  im^pediments  to  any  extended  traflSc ;  the  insecurity  of  ipove- 
able  wealth,  and  diflSculty  of  accumulating  it ;  the  ignorance  of  mu* 
tual  wants.;  :th6  peril  of  robbery  in  conveying  merchandize,  and  the 
certainty  of  extortion.  .  In  the  domains  of  every  lord,  a  toll  was  to 
be  paid  in  passing  his  bridge,   or  along  his  highway,  or  at  his. 
mark^.:}^    These  customs,  suitable  and  necessary  in  their  pirinciple»' 
became  in  practice  oppressive,  because  they  wfere  arbitrary,  and 
renewed  in  every  petty  territory  which  the  road  might  intersect. 
Several  of  Chariemagne's  capitularies  repeat  complaints  of  rthesi^' 
eisLactions,  and  endeavour  to  abohsh  stich  tolls  as  were  not  founded 
on  prescription.^     One  of  them  rather  ;  amusingly  illustrates^  the 
modesty  and  moderation  of  the  land^holders.     It  is  enacted  th^t  no 
one  shall  be  compelled  to  go  out  pf  bis  way  in  order  to^  pay  toll  at* 
a  particular  bridge,  when  he  can  cross  the  river  more  conveniently 
at  another  place.|}     These  provisions,  like  most  others  of  that  :age, 
were  unlikely  to  produce  much:  amendment    It  was  only  the  milder 
species,  however,  of  feudal  lords  who  were  content  with  the  tribute 
c^  merchants.     The  more  ravenous  descended  from  their  fortresses 

*  The  onlyi  ineiitioa  of  a  mamifiictnrey  %,  Da  Caage,  Pe4agiitin,  PoutaticUBi,  Tt-> 

as  edjrl;  as  the  ninth  or  tenth  centuries,  .that  -  loneum,  M.ercatupa,  StaUagiiun,  Lastagium^ 

I  remember  to  have  met  with,  is  in  Schmiiit,  &c.  ' 

Un.  p.  146%  who  says  that  cloths  werf&  ex-  .     §  Bali^.  Capit.  p.  62 1,  and  aHbi. 

ported  from  Friseland  to  England  and  other  ||  Ut  nullus   cogatur  ad  pontem  ire   ad 

parts.     He  quotes   no  authority,   but  has  fluvium  transeundum  propter  telonei  causas 

not  advan^ced  the  foct,  I  am  satisfied,  gratui*  ouando  ille  in  alio  loco  compendiosius  illud 

tously.  QMfloieQitriBskre  potest,  p.  764.  et  alibi. 

f  Schmid^  t.  i.p..411.;  t.  ii.  p..  146»  .... 
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CHAP,  to  pillage  the  wealthy  traveller,  or  shared  in  the  spoil  of  inferior 
plunderers,  whom  they  both  protected  and  instigated.  Proofs  occur, 
even  in  the  later  periods  of  the  middle  ages,  when  government  had 

SOCIETY,  regained  its  energy,  and  civilization  had  made  considerable  progress, 
of  pubhc  robberies  systematically  perpetrated  by  men  of  noble  rank. 
In  the  more  savage  times,  before  the  twelfth  centur}^  they  were  proba- 
bly too  frequent  to  excite  much  attention.  It  was  a  custom  in  some 
places  to  way-lay  travellers,  and  not  only  to  plunder,  but  to  sell  them 
as  slaves,  or  compel  them  to  pay  a  ransom.  Harold  son  of  Godwin, 
having  been  wrecked  on  the  coast  of  Pontlueu,  was  imprisoned  by 
the  lord,  says  an  historian,  according  to  the  custcJm  of  that  terri- 
tory.* Germany  appears  to  have  been,  upon  the  whole,  the  country 
where  downright  robbery  was  most  unscrupulously  practised  by  the 
great.  Their  castles,  erected  on  almost  inaccessible  heights  among 
tlie  woods,  became  the  secure  receptacles  of  predatory  bands,  who 
spread  terror  over  the  country.  From  these  barbarian  lords  of  the 
dark  ages,  as  from  a  living  model,  the  romancers  are  said  to  have 
drawn  their  giants  and  other  disloyal  enemies  of  true  chivalry. 
Robbery  indeed  is  the  constant  theme  both  of  the  Capitularies  and 
of  the  Anglo-Saxon  laws ;  one  has  more  reason  to  wonder  at  the 
intrepid  thirst  of  lucre,  which  induced  a  very  few  merchants  to  ex- 
change the  products  of  different  regions,  than  to  ask  why  no  general 
spirit  of  commercial  activity  prevailed. 

Andoffo-  Under  all  these  circumstances,  it  is  obvious  that  very  little  of 
oriental  trade  could  have  existed  in  these  western  countries  of  Eu- 
rope. Destitute  as  they  have  been  created,  speaking  comparatively^ 
of  natural  productions  fit  for  exportation,  their  invention  and  indu&< 
try  are  the  great  resources  from  which  they  can  supply  the  demands 
of  the  "east.  Before  any  manufactures  were  established  in  Europe, 
her  commercial  intercourse  with  Egypt  and  Asia  must  of  necessity 
have  been  very  trifling ;  because,  whatever  inclination  she  might  feel 


*  Eadmer,  apud  Recueil  dee  Historiens     illius  loci^  a  domino  terrae  captivitati  i[ddk 
des  Gaules,  t.  xi,  preface^  p.  192.  Pro  ritu     citur. 


rt-ign  cora- 
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to  enjoy  the  luxuries  of  those  genial  regions,  she  wanted  the  means  CHAP. 

IX. 

PARTI. 


of  obtaining  them.     It  is  not  therefore  necessary  to  rest  the  miserable 


condition  of  oriental  commerce  upon  the  Saracen  conquests,  because 
the  poverty  of  Europe  is  an  adequate  cause;  and,  in  fact,  what  little  socmiT^ 
traffic  remained  was  carried  on  with  no  material  inconvenience 
through  the  channel  of  Constantinople.  Venice  took  the  lead  in 
trading  with  Greece  and  more  eastern  countries.*  Amalfi  had  the 
second  place  in  the  commerce  of  those  dark  ages.  These  cities 
imported,  besides  natural  productions,  the  fine  cloths  of  Constan* 
tinople ;  yet  as  this  traffic  seems  to  have  been  illicit,  it  was  not  pro- 
bably extensive.-f-  Their  exports  were  gold  and  silver,  by  which, 
as  none  was  likely  to  return,  the  circulating  money  of  Europe  was 
probably  less  in  the  eleventh  century  than  at  the  subversion  of  the 
Roman  empire ;  furs,  which  were  obtained  from  the  Sclavonian 
countries ;  and  arms,  the  sale  of  which  to  pagans  or  Saracens  was 
vainly  prohibited  by  Charlemagne  and  by  the  Holy  See. J  A  more 
scandalous  traffic,  and  one  that  still  more  fitly  called  for  prohibitory 
laws,  was  carried  on  in  slaves.  It  is  an  humihating  proof  of  the  de- 
gmdation  of  Christendom,  that  the  Venetians  were  reduced  to  pur- 
chase the  luxuries  of  Asia,  by  supplying  the  slave-market  of  the 
Saracens.§     Their  apology  would  perhaps  have  been,  that  these 

*  Heeren  has  frequently  referred   to   a  gain  their  subsistence  by  selling  them  to  us* 

work  published  in  1789,  by  Marini,  intitled^  The  foolish  Greeks  were  very  angry,  and 

Storia  civile  e  politica  del  Commentio  de'  declared  that  any  dealer  presuming  to  ex- 

Veneziani,  which  casts  a  new  light  upon  the  port  their  fine  clothes   should  be  flogged; 

early  relations  of  Venice  with  the  east.     Of  Luitprandi  Opera,  p.    155.  edit.  Antwerp 

this  book  I  know  nothing ;  but  a  memoir  by  1 640. 

de  Guigaes,  in  the  thirty-seveoth  volume  of  |  Baluz.  Capitul.  p.  775.     One  of  the 

die  AcMlemy  of  Inscriptions,  on  the  com-  roam  advantages  which  the  Christian  nations 

mrce  of  Frasce  with  the  east  before  the  possessed  over  the  Saracens  was  the  coitt 

crusades,  is   singularly   unproductive;    the  of  mail,   and  other  defensive  armour;  so 

Ciult  of  die  sul]^t,  not  of  the  author.  that  dus  prohibition  was  founckd  upon  very 

t  There  is  an  odd  passage  in  Liuitprand*s  good  political  reasons, 

relaiion  of  bis  embassy  from  the  Emperor  §  Schmidt,  Hist,  des  AUenu  t.  ii.  p»  146. 

Olfao  to  Nidephorua  Phocas.     The  Greeks  Heereo,  sur  rinfluence  des  Cipisacles^p.  drl6. 

mikiiig  a  display  of  their  drest,  he  told  them  In  Baluze,  we  find  a  law  of  Carloman,  bro- 

that  in  Lombardy  the  common  people  wone  ther  of  Charlemagne ;  Ut  mancipia  Chris- 

alB  good  clothes  ^s  they.    How,  they  said,  tiana  paganis  non  vendaatur.   Capitularia^ 

can  you  procure  them  ?  Through  the  Ven0«  t.  L  p.  150.  vide  quoq^ie  p.  551« 
tian  and  Amalfitan  dealers,  he  replied,  who 
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CHAP,  were  purchased  from  their  heathen  neighbourB ;  but  a  slave-deal^ 
ix: 

PABTI. 


'     was  probably  Bot  very,  inquisitiye  as  to  the  fliith  or  origin  of  his 


victim.  ;  This  trade  was  not  peculiar  to  Venice,     In  England,  it  was 
^GiCT^  very  common,  even  after  the  conquest,  to  export  slaves  to  Ireland  ; 
tilJ,  in  the  reign-  of  Henry  II.,  the  Irish  came  to  a  bon-importation 
agreement  which  put  a  stop  to  the  practice.* 

Froni  this  state  of  degradation  and  poverty,  all  tiife  countries  of 
Europe  have  recovered,  with  a  progression  in  some  respects  tolerably 
nnifoiTOy  in  others  more  unequal ;  arid  the  course  of  their  improve- 
ment, more  gradual,  and  less  dependent  upon  conspicuous  civil  revo- 
lutions than  their  decline, affordsone  of  the  most  interesting  subjects 
into  which  a  philosophical  miind  can  inquire..  The  commencement 
of  thi©  restoration^  ha^  Usually  been  dated  from  about  the  close  of  the 
eleventh  century ;  though  it  is  unnecessary  to  observe,  that  the  sub- 
ject does  not  admit  of  any  thing  approximating  to  chronological 
accuracy.  It  may  therefore  be  sometimes  not  improper  to  distin* 
guish  the  six  first  of  the  ten  centuries  which  the  present  work  em-- 
braces,  under  the  appellation  of  the  dark'sges;  an  epithet  which 
I  do  not  extend  to  the  twelfth  and  three  following!.  In  tracing  the 
decline  of  iSociety  from  the  subversion  of  the  Roman  empire^  we 
have  been  led,  not  withput  connexion,  fi'om  ignorance  to  super- 
stition, from  superstition  to  vice  and  lawlessness,  and  from  thence  to 
general  rudeness  and  poverty.  I  shall  pursue  an  inverted  order  in 
passing  along  the  ascending  scale,  and  class  the  various  improve^ 


♦  WiUiain  of   Miilibsbury   accuses  Jhe  Wilkiiu's  Concilia^  t.  i  p.  383.    And  Giral-' 

Anglo^tKon  nobility  of  sellbg  their  female  dtts  Cambreasis  says  thattfae  Endish  before 

aer^ttnts/  €v4m  wh^  pregnant  by  diem,  as  the  conquest  were* gedeindly  in  lie. habit  <rf 

skv^s  to  forfeigHei<8,n.  100.  i  hope  there  were  selling  their  cfaildtisn  and  odier  relations  to 

n«t  many  of  &ese  Yarleoei^;  tAid  should liot  be  staves  in^  Ireland,  'without  having  event 

perhaps  have  given  credit  to  an  hisdorian,  the  pretcfit  of  distress  or  Hamiae,  till  4e 

rather' pr^udieed  against  ihe  English,  if  I  Irirfi,  in  a  nationiil  >syitod,  agr<$ed  to  emanci- 

h^d  tfol  itnmd  too  much  authoin^  .for  the  pate  all  lb&  English  slatves  indie  kmgdom. 

generalpractice.    In  the  canons  of  a'coun-  id.  p.  471*  * Uns  seems  to  have  been  de^ 

cil  at  LondoB  in  I  lOSj,  i^  read :  Let  no  one  signed  to  t^e  awi^  aU  pretext  for  the  threat- 

fifoni^  hencefortti  presiniie  i&  cairy  0n  that  ened  kivasion  of  Henry  II.    Lytdeton,  yd. 

wicked  traffic^  by.  whi<ib. wen*  in  i^gland  tii.p.  70. 
have  hitherto  been  sold  like  bmte  animals. 
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ments  which  took  place  between  the  twelfth  and  fifteenth  centuries,  CHAP. 

IX. 

PARTI. 


IX 

under  three  principal  heads,  as  they  relate  to  the  wealth,  the  man- 


ners, or  the  taste  and  learning  of  Europe.     Different  arrangements 

STA.TE  Of 

might  probably  be  suggested,  equally  natural  and  convenient ;  but  society. 
in  the  disposition  of  topics  that  have  not  always  an  unbroken  con- 
nexion with  each  other,  no  method  can  be  prescribed  as  absolutely 
more  scientific  than  the  rest.  That  which  I  have  adopted  appears 
to  me  as  philosophical  and  as  little  Uable  to  transitions  as  any 
other. 


VOL.  II.  3  o 


PART  II. 


Progress  of  Commercial  Improvement  in  Germany y  Flanders  and  England — In  the  North 
of  Europe — In  the  Countries  upon  the  Mediterranean  Sea — Maritime  Laws — Usury — 
Bankifig  Companies — Progress  of  Refinement  in  Manners — Domestic  Architecture — 
Ecclesiastical  Architecture — State  of  Agriculture  in  England — Value  of  Money — Im-- 
provement  of  the  Moral  Character  of  Society — its  Causes — Police — Changes  in  Reli- 
gious Opinion — Furious  Sects — Chivalry — its  Progress,  Character  and  Irifluence — Causes 
of  the  Intellectual  Improvement  of  European  Society — 1.  The  Study  of  Civil  Law — 
2.  Institution  of  Universities — their  Celebrity — Scholastic  Philosophy — 3.  Cultivation 
of  Modern  Languages — Provencal  Poets — Norman  Poets — French  Prose  Writers — 
Italian — early  Poets  in  that  Language — Dante — Petrarch — English  Language — its 
Progress — Chaucer— 4.  Revival  of  Classical  Learning — Latin  Writers  of  the  Twelfth 
Century — Literature  of  the  Fourteenth  Century — Greek  Literature — its  Restoration  in 
Italy — Invention  of  Printing. 

CHAP.  1  HE  geographical  position  of  Europe  naturally  divides  its  mari- 
pARTiL  ^^^  commerce  into  two  principal  regions;  one  comprehending 
^-•^v^^  those  countries  which  border  on  the  Baltic,  the  German  and  the 
SOCIETY.  Atlantic  oceans ;  another,  those  situated  around  the  mediterranean 
European    sca.     Duriug  thc  four  centuries  which  preceded  the  discovery  of 

oomiDcrce.  - 

America,  and  especially  the  two  former  of  them,  this  separation  was 
more  remarkable  than  at  present,  inasmuch  as  their  intercourse, 
either  by  land  or  sea,  was  extremely  limited.  To  the  first  region 
belonged  the  Netherlands,  the  coasts  of  France,  Germany,  and  Scan- 
dinavia, and  the  maritime  districts  of  England.  In  the  second,  we 
may  class  the  provinces  of  Valencia  and  Catalonia,  those  of  Pro* 
vence  and  Languedoc,  and  the  whole  of  Italy. 
^^^         !•  The  former,  or  northern  division,  was  first  animated  by  the 
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wooIleQ  manufacture  of  Flanders.    It  is  not  easy  either  to  discover  CHAP. 

^  IX. 

PART  II. 


the  early  beginnings  of  this,  or  to  account  for  its  rapid  advancement 


The  fertility  of  that  province  and  its  £Eu:ilities  of  interior  navigation 
were  doubtless  necessary  causes ;  but  there  must  have  been  some  society. 
temporary  encouragement  from  the  personal  character  of  its  sove*  j^^^^^- 
reigns,  or  other  accidental  circumstances.  Several  testimonies  to  the 
flourishing  condition  of  Flemish  manufactures  occur  in  the  twelfth 
century,  and  Bome  might  perhaps  be  found  even  earlier.*  A  writer 
of  the  thirteenth  asserts  that  all  the  world  was  clothed  from  English 
wool  wrought  in  Fland6rs.-f  This  indeed  is  an  exaggerated  vaunt ; 
but  the  Flemish  stuffs  were  probably  sold  wherever  the  sea  or  a  na* 
vigable  river  permitted  them  to  be  carried.  Cologne  was  the  chief 
trading  city  upon  the  Rhine ;  and  its  merchants,  who  had  been  con^ 
siderable  even  under  the  Emperor  Henry  IV.,  established  a  factory 
at  London  in  1220.  The  woollen  manufacture,  notwithstanding 
frequent  wars  and  the  impolitic  regulations  of  magistrates,:};  conti^ 
nued  to  flourish  in  the  Netherlands,  (for  Brabant  and  Hainault 
shared  it  in  some  degree  with  Flanders,)  until  England  became  not 
only  capable  of  supplying  her  own  demand,  but  a  rival  in  all  the 
marts  of  Europe.  All  Christian  kingdoms,  and  even  the  Turks  them* 
sdves,  says  an  historian  of  the  sixteenth  century,  lamented  the 
desperate  war  between  the  Flemish  cities  and  their  count  Louis,  that 
broke  out  in  1380.  For  at  that  time  Flanders  was  a  market  for  the 
traders  of  all  the  world.  Merchants  from  seventeen  kingdoms  had 
their  settled  domiciles  at  Bruges,  besides  strangers  from  almost  un- 


*  Macphersoo's  Annids  of  Commerce,  mish  weavers  who  broueht  their  art  ipto 

voL  L  p.  270.    Meyer  ascribes  the  origio  of  £iigl|iiid  under  Edward  III.    Macpherson, 

Flemi»  trade  to  Baldwin^  count  of  Flanders  p*  467.  494.  546*.     Several  years  later,  the 

in  95S,  who  established  markets  at  Bruffes  mi^istrates  of  Ghent  are  said  by  Meyer, 

and  other  cities.     Exchanges  were  in  £at  (Annales  Fiandrici,  fol.  156.)  to  have  im^ 

age,  he  says,  chieflj  effected  by  barter,  little  poaed  a  tax  on  every  loom.    Though  the 

money   circulatkig    in   Flanders.    Aimales  seditious  spirit  of  the  weavers'  company  had 

Flancibrici,  fol.  18.  (edit.  1561.)  perhaps  justly  provoked  them,  such  a  tax 

-f  Matthew  Westmonast.  apud  Macpher-  -on  their  fitapfe  manufactujre  was  a  piece  of 

son's  Annals  of  Commerce,  voLi.  p.  415.  madness,  when  English  goods  were  just 

X  Such  regulations  scared  awaj:  those  Fie-  coming  into  compedtion. 

So2 
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CHAP,  known  countries  who  repaired  thither.*  During  this  war,  and  o« 
PART  II  ^'^  other  occasions,  the  weavers  both  of  Ghent  and  Bruges  distin- 
'-^^-^  guished  themselves  by  a  democratical  spirit,  the  consequence  no 

STATE  OF 

SOCIETY,  doubt  of  their  numbers  and  prosperity .-f-  Ghent  was  one  of  the 
largest  cities  in  Europe,  and  in  the  opinion  of  many  the  best  situated.:}: 
But  Bruges,  though  in  circuit  but  half  the  former,  was  more  splendid 
in  its  buildings,  and  the  seat  of  far  more  trade ;  being  the  great  staple 
both  for  Mediterranean  and  northern  merchandize.^  Antwerp, 
which  early  in  the  sixteenth  century  drew  away  a  large  part  of  this 
commerce  from  Bruges,  was  not  considerable  in  the  preceding  ages ; 
nor  were  the  towns  of  Zealand  and  Holland  much  noted  except  for 
their  fisheries,  though  those  provinces  acquired  in  the  fifteenth  cen- 
tury some  share  of  the  woollen  manufacture. 
Export  of  For  the  two  first  centuries  after  the  conquest^  our  Enghsh  towns, 
EogiaDd.  as  has  been  observed  in  a  different  place,  made  some  forward  steps 
towards  improvement,  though  still  very  inferior  to  those  of  the  con- 
tinent. Their  commerce  was  almost  confined  to  the  exportation  of 
wool,  the  great  staple  commodity  of  England,  upon  which,  more 
than  any  other,  in  its  raw  or  manufactured  state,  our  wealth  has 
been  founded.  A  woollen  manufacture,  however,  indisputably  ex- 
isted under  Henry  H.  ;||  it  is  noticed  in  regulations  of  Richard  I. ; 

*  Terri  manque  mercatura,  rerumque  exaggerated  by  earlier  writers,  but  consider- 
commercia  et  quaestus  peribant.  Non  solum  ing  the  great  armies  that  issued  from  that 
totius  Europae  roercatores,  verum  etiam  ipsi  city,  and  its  dimensions,  I  should  suppose 
Turcae  aliaeque  sepositas  nationes  ob  bellum  it  must  have  contained  at  least  150,000  souls 
btud  Flandrie  magno  afficiebantur  dolore.  in  the  fourteenth  century. 
Erat  nempe  Flandria  totius  prope  orbis  sta-  §  Guicciardini,  p.  362.  M6m.  de  Co- 
bile  mercatoribus  emporium.  Septemdecim  mines,  1.  v.  c.  17-  Meyer,  fol.  354.  Mac- 
regnorum  negotiatores  tum  Brugis  sua  certa  pherson's  Annals  of  Commerce,  vol.  i.  p. 
habuere  domicilia    ac   sedes, .  prster  com-  647 •  651. 

plures  incojgnitas  paene  gentes  quas  undique  H  Blomefield,  the  historian  of  Norfolk, 

confluebant.   Meyer,  fol.  205.  ad  ann.  1385.  thinks  that  a  colony  of  Flemings  settled  as 

+  Meyer,  Froissart,  Comines.  early  as  this  reign  at  Worsted,  a  village  in 

%  It  contained,   according  to   Ludovico  that  county,  and  immortalized  its  name  by 

Guicciardini,  35,000  houses,  and  the  circuit  their  manufacture.     It  soon  reached  Nor- 

of  its  walls  was  45,640  Roman  feet.     De-  wich,  though  not  conspicuous  till  the  rei^ 

scription  des  Pais  Has,  p.  350,  &c.  (edit,  of  Edward   I.     Hist,  of  Norfolk,  vol.  li. 

16O90    Part  of  this  vast  mclosure  was  not  Macpherson  speaks  of  it  for  the  first  time  in 

built  upon.    The  population  of  Ghent  is  1327*     There  were,  however,  several  gilds 

not  conjectured  by  Guicciardini,  and  in  his  of  weavers  in  the  time  of  Henry  II.     Lyt- 

time  it  must  have  greatly  declined.    It  is  tleton^  vol.  ii.  p.  174. 
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and  by  the  importation  of  woad  under  John,  it  may  be  inferred  to  CHAP, 
have  still  flourished.  The  disturbances  of  the  next  reign,  perhaps,  p^^^  n. 
or  the  rapid  elevation  of  the  Flemish  towns,  retarded  its  growth;   ^-*v-^ 

.  .      ST4.TE  OF 

though  a  remarkable  law  was  passed  by  the  Oxford  parliament  in  soaEXY. 
1261,  prohibiting  the  export  of  wool,  and  the  importation  of  cloth. 
This,  while  it  shews  the  deference  paid  by  the  discontented  barons 
who  predominated  in  that  parliament,  to  their  confederates  the 
burghers,  was  evidently  too  premature  to  be  enforced.  We  may 
infer  from  it,  however,  that  cloths  were  made  at  home,  though  not 
sufficiently  for  the  people's  consumption.* 

Prohibitions  of  the  same  nature,  though  with  a  different  object, 
were  frequently  imposed  on  the  trade  between  England  and  Flanders 
by  Edward  I.  and  his  son.  As  their  poHtical  connexions  fluctuated, 
these  princes  gave  full  liberty  and  settlement  to  the  Flemish  mer- 
chants, or  banished  them  at  once  from  the  country .-f-  Nothing 
could  be  more  injurious  to  England  than  this  arbitrary  vacillation, 
which,  I  think,  proves  Edward  I.  to  have  been  a  less  wise  and 
enUghtened  sovereigp  than  he  has  been  esteemed.  The  Flemings 
were  in  every  respect  our  natural  allies ;  but  besides  those  connexions 
with  France,  the  constant  enemy  pf  Flanders,  into  which  both  the 
Edwards  occasionally  fell,  a  mutual  aUenation  had  been  produced 
by  the  trade  of  the  former  people  with  Scotland,  a  trade  too  lucrative 
to  be  resigned  at  the  king  of  England's  request.  J  An  early  instance 
of  that  conflicting  selfishness  of  belligerents  and  neutrals,  which  was 
destined  to  aggravate  the  animosities  and  misfortunes  of  our  own 
time  \% 

A  more  prosperous  sera  began  with  Edward  III.,  the  father,  as  he  Eagiuh 
may  almost  be  called^  of  Enghsh  commerce,  a  tide,  not  indeed  more  IfiM^rt. 

*  Macpherson's  Annals   of  Commerce,  .     J  Rymer,  t.  iii.  p^  759-    A  Flemish  fec- 

vol.  i.  p.  412.  from  Walter  Hemingford.    I  tory  was  established  at  Berwick  about  1286. 

am  considerably  indebted  to  this  laborious  Macpherson. 

and  useful  publication,  which  has  superseded         §  In   l'^5,  Edward  I.  made  masters  of 

that  of  Anderson.  neutral  ships  in  English  ports  find  security 

t  Rymer,  t.  ii.  pp.  32.  50.  737. 949.  960. ;  not  to  trade  with  France.     Rymer,  t.  ii.  p. 

t  iii.  pp.  533.  J 106.  et  alibi.  679- 
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CHAP,  glorious,  but  by  which  he  may  at  least  claim  more  of  our  gratitude 

lA.. 

PART  11. 


than  as  the  hero  of  Cressy.     In  1331,  he  took  advantage  of  discon- 


tents among  the  manufacturers  of  Flanders,  to  invite  them  as  settlers 

S  TATE  OF 

SOCIETY,  into  his  dominions.*  They  brought  the  finer  manufacture  of  woollen 
cloths  which  had  been  unknown  in  England.  The  discontents 
alluded  to  resulted  from  the  monopolizing  spirit  of  their  corpora- 
tions, who  oppressed  all  artisans  without  the  pale  of  their  com- 
munity. The  history  of  corporations  brings  home  to  our  minds  one 
cardinal  truth,  that  political  institutions  have  very  frequently  but  a 
relative  and  temporary  usefulness,  and  that  what  forwarded  improve- 
ment during  one  part  of  its  course,  may  prove  to  it  in  time  a  most 
pernicious  obstacle.  Corporations  in  England,  we  may  be  sure, 
wanted  nothing  of  their  usual  character;  and  it  cost  Edward  no 
little  trouble  to  protect  his  colonists  from  their  selfishness,  and  from 
the  blind  nationality  of  the  vulgar.-f*  The  emigration  of  Flemish 
weavers  into  England  continued  during  this  reign,  and  we  find  it 
mentioned,  at  intervals,  for  more  than  a  century. 
Increase  of  Commcrce  now  became,  next  to  liberty,  the  leading  object  of 
eommcrcc.  parliament.  Far  the  greater  part  of  our  statutes  from  the  accession 
of  Edward  III.  bear  relation  to  this  subject ;  not  always  well  de- 
vised, or  liberal,  or  consistent,  but  by  no  means  worse  in  those 
respects  than  such  as  have  been  enacted  in  subsequent  ages.  The 
legislators  were  often  guided  by  vague  notions  of  public  advantage, 
or  by  the  selfish  views  of  private  merchants ;  but  they  were  at  least 
not  behind-hand  with  the  nation ;  they  did  not  retain,  or  create  laws, 
that  an  enlightened  philosophy  had  exploded,  and  that  themselves 
were  ashamed  individually  to  defend.  The  occupation  of  a  mer- 
chant became  honourable ;  and  notwithstanding  the  natural  jealousy 


*  Rymer^  t.  iv.  p.  491>  &c.    Fuller  draws  England  would  not  disdain  to  marry  tkeir 

a  notable  picture  of  the  inducements  held  daughters  unto  them^  and  such  the  English 

out  to  the  Flemings.     **  Here  they  should  beauties^  that  the  most  envious  foreigners 

feed  on  fat  beef  and  mutton,  till  nothing  but  could  not  but  commend  them."     Fuller's 

their  fullness  should  stint  dieir  stomachs;  Church  History,  quoted  in  Blomefield's  Hist, 

their  beds  should  be  good,  and  their  bed-  of  Norfolk, 
fellows  better^  seeing  the  richest  yeomen  iti         f  Rymer,  t.  v.  p.  137«  430.  d40. 
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of  the  two  classes,  he  was  pkiced  in  some  measure  on  a  footing  with  CHAP. 

IX. 

PART  n. 


landed  proprietors.     By  the  statute  of  apparel,  in  37  Edw,  III., 


merchants  and  artificers  who  had  five  hundred  pounds  value  in 
goods  and  chattels  might  use  die  same  dress  as  squires  of  one  hun-  society. 
dred  pounds  a  year.  And  those  who  were  worth  more  than  this, 
might  dress  like  men  of  double  that  estate.  Wool  was  still  the 
principal  article  of  export,  and  source  of  revenue.  Subsidies  granted 
by  every  parliament  upon  this  article  were,  on  account  of  the 
scarcity  of  money,  commonly  taken  in  kind.  To  prevent  evasion  of 
this  duty  seems  to  have  been  the  principle  of  those  multifanous  re^ 
guktions,  which  fix  the  staple,  or  market  for  wool,  in  certain  towns, 
either  in  England,  or,  more  commonly,  on  the  continent.  To  these 
all  wool  was  to  be  carried,  and  the  tax  was  there  collected.  It  is 
not  easy,  however,  to  comprdbend  the  drift  of  all  the  provisions 
relating  to  the  staple,  many  of  which  tend  to  benefit  foreign  at  the 
expense  of  English  merchants.  By  degrees,  the  exportation  of 
woollen  cloths  increased  so  aslo  diminish  diat  of  the  raw  material^ 
but  the  latter  was  not  absolutely  prohibited  during  the  period  under 
review  ;*  although  some  restrictions  were  imposed  upon  it  by  Ed- 
ward IV.  For  a  much  earlier  statute,  in  the  11th  of  Edward  III., 
making  the  exportation  of  wool  a  capital  felony,  was  in  its  terms 
provisional,  until  it  should  be  otherwise  ordered  by  the  council; 
and  the  king  almost  immediately  set  it  aside.-f- 


•  In  1409,  wooHen  cloths  formed  great  not  recoUectmg,  diat  wc  fcad  no  staple  nmiui- 

part  of  our  exports^  and  were  extensively  fiietures  in  the  ages  when  the  common  law 

used  over  Spain  and  Italy.     And  in  1449,  was  formed^  and  that  the  export  of  Mrool  was 

English  cloths  having  been  prohibited  by  almost  the  only  means  by  which  this  country 

4e  duke  of  Burgundy,  it  was  enacted,  that,  procured  silver,  or  kny  other  article  of  which 

until   he  should  repeal  this  ordinance,  no  it  stood  in  need,  fipom  the  continent.     In 

merchandize  of  his'  dominions  should  be  fiict,  die  land-holders  were  so  far  from  ne|^* 

admitted  into  England.   27  H.  VI.   c.   I.  lecting  thia  source  of  thea  wealth,  that  a 

The  system   of  prohibiting  the  import  of  mininmm  was  fiswd  upon  it,  by  a  statute  of 

foreign  wrought  goods  was  acted  upon  veiy  1343  (repealed  indeed  the  next  year  18  E. 

extensively  in  Edward  IV.'s  reign.  III.  c.  3.)  below  M*ich  price  it  was  not  to 

t  Stat.  1 1  E.  in.  c.  1.     Blackstone  says  be  sold ;  from  a  kudable  apprehensioo,  as  it 

thai  tfansportmg  wool  out  of  the  kingdom,  seems,  that  foreigners  were  getting  it  too 

to  the  detriment  of  our  staple  manufacture,  cheap.    And  thb  was  revived  m  the  3ad  of 

was  forbidden  at  common  hiW,(vol.  iv.  c.  12.)  H.  VI.  though  the  act  is  ftot  printed  aoKNig 
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CHAP.      A  manufacturing  district,  as  we  see  in  our  own  country,  sendb 
^^'     out,  as  it  were,  suckers  into  all  its  neighbourhood.    Accordingly,  the 
>-^^v-v/   woollen  manufacture  spread  from  Flanders  along  the  banks  of  the 
locTlrc'  Rhine,  and  into  the  northern  provinces  of  France.*    I  am  not,  how- 
^wufac    ever,  prepared  to  trace  its  history  in  these  regions.     In  Germany, 
Q^^""^  the  privileges  conceded  by  Henry  V.  to  the  free  cities,  and  especially 
to  their  artisans,  gave  a  soul  to  industry ;  though  the  central  parts 
of  the  empire  were,  for  many  reasons,  very  ill  calculated  for  com- 
mercial entCTprize  during  the  middle  ages.-f-     But  the  French  towns 
were  never  so  much  emancipated  from  arbitrary  power  as  those  of 
Germany  or  Flanders ;  and  the  evils  of  exorbitant  taxation,  with 
those  produced  by  the  English  wars,  conspired  to  retard  the  advfmce 
of  manufjictures  in  France.     That  of  linen  made  some  little  pro- 
gress ;  but  this  work  was  still  perhaps  chiefly  con&ied  to  the  labour 
of  female  seiTants.  J 
Baitictnde.      Thc  mauufkctures  of  Flanders  and  England  found  a  market,  not« 
only  in  these  adjacent  countries,  but  in  A  part  of  Europe  which  for 
many  ages  had  only  been  known  enough,  to  be  dreaded.    In  the 

the  statutes.  Rot.  Pari.  t.  v.  p.  275.     The  which  was  reckoned  the  best  in  Europe ;  so 

exportation  of  sheep  was  prohibited  in  ISSB.  that  the  exchan^  was  tolerably  fair.    Mac- 

Rymer^  t.  v.  p.  36. ;  and  by  act  of  pariia-  pherson^  p.  ^9o.    The  best  horses  had  been 

ment  in  1425.  3  H.  VI.  c.  2.     But  this  did  very  dear  in  England,  being  imported  frem 

not  prevent  our  improving  the  wool  of  a  Spain  and  Italy,  ibid, 
foreign  country  to  our  own  loss.    It  is  worthy         *  Schmidt,  t.  iv.  p.  18. 
of  notice,  that  English  wool  was  superior  to         f  Considerable  woollen  manufactures  ap- 

any  other  for  fineness  during  these  ages,  pear  to  have  existed  in  Picardy  about  1315. 

Henry  II.,  in  his  patent  to  the  Weavers'  Macpherson  ad  annum.  Capmany,  t.  iii.  part 

Company,  directs  that  if  any  weaver  mingled  2.  p.  151. 

Spanish  wool  with  English,  it  should  be         j:  The  sheriffs  of  Wiltshire  and  Sussex  are 

burned  by  the  lord  mayor.  Macpherson,  p.  directed,  in  lld53,  to  purchase  for  the  Idng^ 

3B2.     An   English  flock  transported  into  1000  ells  of  fine  linen,  linear  telae  pulchrseet 

'Spain  about  1348  is  said  to  have  been  the  delicate.     This   Macpherson  supposes  to 

source  of  the  fine  Spanish  wool.' ibid.  p.  be  of  domestic  manufacture^  which,  however, 

539*     But  the  superiority  of  English  wool,  is  not  demonstrable.    Linen  was  made  at 

even  as  late  as  1438,  is  proved  by  the  laws  that  time  in  Flanders;  and  as  late  as  1417, 

of  Barcelona,  forbidding  its  adulteration,  p.  the  fine  linen  used  in  England  was  imported 

654.    Another  exportation  of  English  sheep  from  France  and  the  Low  Countries*  Mac-, 

to  Spain  took  place  about  1465,  in  conse-  pherson,  from  Rymer,  t.  ix.  p.  334.     Velly's 

^u«nce  of  a  commercial  treaty.  Rymer,  t.  history  is  defective  in  giving  no  account  -of 

11.  p.  534.  et  alibi.    In  return,  Spain  sup-  French  commerce  and  manufactures,  or  at 

plied  England  with  horses^  her  breed  of  least  none  that  is  at  all  satisfactory. 
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middle  of  the  eleventh  century,  a  native  of  Bremen  and  a  writer  CHAP, 
much  superior  to  most  others  of  his  time,  was  almost  entirely  igno-  pa^r^h. 
rant  of  the  geography  of  the  Baltic  ;  doubting  whether  any  one  had   ^-'^/-w< 
reached  Russia  by  that  sea,  and  reckoning  Esthonia  and  Courland  socicty; 
among  its  islands.*     But  in  one  hundred  years  more,  the  maritime 
regions  of  Mecklenburg  and  Pomerania,  inhabited  by  a  tribe  of 
heathen  Sclavonians,  were  subdued  by  some  German  princes ;  and 
the  Teutonic  order  some  time  afterwards,  having  conquered  Prussia, 
extended  a  line  of  at  least  comparative  civilization  as  far  as  the  gulf 
of  Finland.     The  first  town  erected  on  the  coasts  of  the  Baltic  was 
Lubec,  which  owes  its  foundation  to  Adolphus,  count  of  Holstein, 
in  1140.     After  several  vicissitudes,  it  became  independent  of  any 
sovereign  but  the  emperor  in  the  thirteenth  century.     Hamburgh 
and  Bremen,  upon  the  other  side  of  the  Cimbric  peninsula,  emulated 
the  prosperity  of  Lubec;  the  former  city  purchased  independence 
of  its  bishop  in  1225.     A  colony  from  Bremen  founded  Riga  in 
lavonia,  about  1192.    The  city  of  Dantzic  grew  into  importance 
about  the  end  of  the  following  century.     Konigsberg  was  founded 
by  Ottocar  king  of  Bohemia  in  the  same  age. 

But  the  real  importance  of  these  cities  is  to  be  dated  from  their 
famous  union  into  the  Hanseatic  confederacy.  The  origin  of  this  is 
rather  obscure,  but  it  may  certainly  be  nearly  referred  in  point  of 
time  to  the  middle  of  the  thirteenth  century ,-f  and  accounted  for  by 
the  necessity  of  mutual  defence,  which  piracy  by  sea  and  pillage  by 
kmd  had  taught  the  merchants  of  Germany.  The  nobles  endea- 
voured to  obstruct  the  formation  of  this  league,  which  indeed  was  in 
great  measure  designed  to  withstand  their  exactions.  It  powerfully 
maintained  the  influence  which  the  free  imperial  cities  were  at  this 
time  acquiring.  Eighty  of  the  most  considerable  places  con^tuted 
the  Hanseatic  confederacy,  divided  into  four  colleges,  whereof  Lubec, 
Cologne,  Brunswic  and  Dantzic  were  the  leading  towns.    Lubec  held 

•  Adam  Bremensis  cle  Situ  Daniae,  p.  13.  392.  The  latter  writer  thinks  they  were  not 
(Elzevir  edit.)  known  by  the  name  of  Hanae  so  early* 

t  Schmidt,  t.  iv.  p.  8.    Macpbcrson,  p. 

VOL.  II.  3  P 
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CHAP,  the  chief  rank,  and  became,  as  it  were,  the  patriarchal  see  of  the 
IX. 

PART  II. 


IX 

league ;  whose  province  it  was  to  preside  in  all  general  discussions  for 


trade. 


mercantile,  political,  or  mihtary  purposes,  and  to  carry  them  into 

STATE  OP  . 

socjLTv.  execution.  The  league  had  four  principal  factories  in  foreign  parts ; 
at  London,  Bruges,  Bergen  and  Novogorod,  endowed  by  the  sove- 
reigns of  those  cities  with  considerable  privileges,  to  which  every 
merchant  belonging  to  a  Hanseatic  town  was  entitled.*  In  Eng- 
land the  German  guildhall  or  factory  was  established  by  concession 
of  Henry  III. ;  and  in  later  periods,  the  Hanse  traders  were  favoured 
above  any  others  in  the  capricious  vacillations  of  our  mercantile 
pohcy.-f  The  English  had  also  their  factories  on  the  Baltic  coast 
as  far  as  Prussia,  and  in  the  dominions  of  Denmark.:}: 
Rapid  pro-  This  opcuiug  of  a  northern  market  powerfully  accelerated  the 
E^bh  growth  of  our  own  commercial  opulence,  especially  after  the  woollen 
manufacture  had  begun  to  thrive.  From  about  the  middle  of  the 
fourteenth  century,  we  find  continual  evidences  of  a  rapid  increase 
in  wealth.  Thus,  in  1363,  Picard,  who  had  been  lord  mayor  some 
years  before,  entertained  Edward  III.,  and  the  Black  Prince,  the 
kings  of  France,  Scotland  and  Cyprus,  with  many  of  the  nobility,  at 
his  own  house  in  the  Vintry,  and  presented  them  with  handsome 
gifts.§  Philpot,  another  eminent  citizen,  in  Richard  II/s  time, 
when  the  trade  of  England  was  considerably  annoyed  by  privateers, 
hired  1000  armed  men,  and  dispatched  them  to  sea,  where  they  took 
fifteen  Spanish  vessels  with  their  prizes.H  ^^  ^^^  Richard  ob- 
taining a  great  deal  from  private  merchants  and  trading  towns.  In 
1379,  he  got  -£5000  of  London,  1000  marks  of  Bristol,  and  in  pro- 
portion from  smaller  places.  In  1386,  London  gave  i:4000  more, 
and  10,000  marks  in  1397.f  The  latter  sum  was  obtained  also  for 
the  coronation  of  Henry  VL**  Nor  were  the  contributions  of  indi- 
viduals contemptible,  considering  the  high  value  of  money,  and  the 

*  Pfeffel,  1. 1.  p.  443.     Schmidt^  t.  iv.  p.  §  Macphersop,  (whoquotesStow,)p.415. 

18.;  t  V.  p.  51'2.     Macpherson'a  Annals^  jf  Walaingham,  p.  211. 

vol.  i.  p.  693.  TT  Rymer,  t.  vii.  p.  210. 341. ;  U  tiii.  p.  9. 

+  MacphersoD^  vol.  i.  passim.  ♦*  Rjmer^  t.  x.  p.  46  U 

J  Rymer,  t.  viii.  p.  S60. 
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tmnt  of  representative  currency.     Hinde,  a  citizen  of  Ixmdon,  lent  CHAP. 

PART  II. 


to  Henry  IV.  ^2000  in  1407,  and  Whittington  one  half  of  that  sum. 


The  merchants  of  the  staple  advanced  .£4000  at  the  same  time.* 
Our  commerce  continued  to  be  regularly  and  rapidly  progressive  society. 
during  the  fifteenth  century.  The  famous  Canynges  of  Bristol,  under 
Henry  VI.  and  Edward  IV.,  had  ships  of  900  tons  burthen.f  The 
trade  and  even  the  internal  wealth  of  England  reached  so  much 
higher  a  pitch  in  the  reign  of  the  last  mentioned  king  than  at  any 
former  period,  that  we  may  perceive  the  wars  of  York  and  Lancaster 
to  have  produced  no  very  serious  effect  on  national  prosperity. 
Some  battles  were  doubtless  sanguinary ;  but  the  loss  of  lives  in 
battle  is  soon  repaired  by  a  flourishing  nation  ;  and  the  devastation 
occasioned  by  armies  was  both  partial  and  transitory. 

A  commercial  intercourse  between  these  northern  and  southern  intensoune 
regions  of  Europe  began  about  the  early  part  of  the  fourteenth  south  of 
century,  or,  at  most,  a  little  sooner.  Until  indeed  the  use  of  the 
magnet  was  thoroughly  understood,  and  a  competent  skill  in  marine 
architecture,  as  well  as  navigation,  acquired,  the  Italian  merchants 
were  scarce  likely  to  attempt  a  voyage  perilous  in  itself,  and  ren- 
dered more  formidable  by  the  imaginary  difficulties  which  had  been 
supposed  to  attend  an  expedition  beyond  the  straits  of  Hercules. 
But  the  Enghsh,  accustomed  to  their  own  rough  seas,  were  always 
more  mtrepid,  and  probably  more  skillfiil  navigators.  Though  it 
was  extremely  rare  even  in  the  fifteenth  century  for  an  English 
trading  vessel  to  appear  in  the  Mediterranean,^  yet  a  famous  mill- 

.f  Ryraer,  t.  viii.  p.  488.  us  of  a  great  shipment  of  wool  and  other 
t  Macpherson,  p.  667*  goods  made  by  some  merchants  of  London 
j  Richard  Ill.y  in  1485^  appointed  a  Flo-  for  the  Mediterranean,  under  supercargoes, 
rentine  merchant  to  be  Enghsh  consul  at  whom,  it  being  a  new  undertaking,  the  king 
Pisa,  on  the  ground  that  some  of  his  subjects  expressly  recommended  to  the  Genoese  re- 
intended  to  trade  to  Italy.  Macpherson,  p.  public.  But  that  people,  compelled  pro- 
705.  from  Rymer.  Perhaps  we  cannot  posi-  bably  by  commercial  jealousy,  seized  the 
tively  prove  the  existence  of  a  Mediterranean  vessels  and  their  cargoes ;  which  induced  the 
trade  at  an  earlier  time ;  and  evoa  this  in-  kin^  to  grant  the  owners  letters  of  reprisal 
strument  is  not  conclusive.  But  a  consider-  agamst  all  Genoese  property.  Rymer,  t.  viii. 
able  presumption  arises  from  two  documents  p.  717.  773.  Though  it  is  not  perhaps  evi- 
in  Rymer,  of  the  year  1412,  which  inform  dent  that  the  vessels  were  English,  the  cir^* 

3  p2 
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CHAP,  tary  armament,  that  destined  for  the  crusade  of  Richard  I.,  displayed 
PART  II  ^^  ^  ^^^y  ^^^^y  t^"^^  ^^^  seamanship  of  our  countrymen.  In  the 
"--^^-^  reign  of  Edward  II.,  we  find  mention  in  Rymer's  collection  of 
SOCIETY.  Genoese  ships  trading  to  Flanders  and  England.  His  son  was  very 
sohcitous  to  preserve  the  friendship  of  that  opulent  republic ;  and  it 
is  by  his  letters  to  the  senate,  or  by  royal  orders  restoring  ships  un- 
justly seized,  that  we  come  by  a  knowledge  of  those  facts,  which 
historians  neglect  to  relate.  Pisa  shared  a  little  in  this  traffic,  and 
Venice  more  considerably  ;  but  Genoa  was  beyond  all  competition 
at  the  head  of  Italian  commerce  in  these  seas,  during  the  fouiteenth 
century.  In  the  next,  her  general  decline  left  it  more  open  to  her 
rival ;  but  I  doubt  whether  Venice  ever  maintained  so  strong  a  con- 
nexion with  England.  Through  London,  and  Bruges,  their  chief 
station  in  Flanders,  the  merchants  of  Italy  and  of  Spain  transported 
oriental  produce  to  the  farthest  parts  of  the  north.  The  inhabitants 
of  the  Baltic  coasts  were  stimulated  by  the  desire  of  precious 
luxuries  which  they  had  never  known  ;  and  these  wants,  though 
selfish  and  frivolous,  are  the  means  by  which  nations  acquire  civility^ 
and  the  earth  is  rendered  fruitful  of  its  produce.  As  the  carriers  of 
this  trade,  the  Hanseatic  merchants  resident  in  England  and  Flan- 
ders derived  profits  by  which  eventually  of  course  those  countries 
were  enriched.  It  seems  that  the  Italian  vessels  unloaded  at  the 
marts  of  London  or  Bruges,  and  that  such  part  of  their  cargoes  as 
were  intended  for  a  more  northern  trade  came  there  into  the  hands 
of  the  German  merchants.  In  the  reign  of  Henry  VI.,  England 
carried  on  a  pretty  extensive  traffic  with  the  countries  around  the 
Mediterranean,  for  whose  commodities  her  wool  and  woollen  cloths 
enabled  her  to  pay. 

cumstances  reader  it  highly  probable.     The  ration ;  and  a  few  English  sailors  on  board 

bad  success,  however,  of  this  attempt  might  a  foreign  vessel  would  justify  the  assertion, 

prevent  its  imitation.    A  Greek  author  about  Benjamin  of  Tudela,  a  Jewish  traveller,  pre- 

the  beginning  ofthe  fifteenth  century  reckons  tends   that  the   port  of  Alexandria,  about 

the  IyyXi}voi  among  the  nations  who  traded  11 60,  contained  vessels  not  only,  from  Eng- 

to  a  port  in  the  Archipelago.     Gibbon,  voL  land,  but  from  Russia,  and  even  Cracow. 

xii.  p.  52.    But  these  enumerations  are  gene-  Harrises  Voyages,  vol.  i.  p.  554. 
r?illy  swelled  by  vanity  or  the  love  of  exagge- 


DURING  THE  MIDDLE  AGES.  ^JJ 

The  commerce  of  the  southern  division,  though  it  did  not,  I  think,  CHAP. 

IX. 

PART  ir. 


produce  more  extensively  beneficial  eflfects  upon  the  progress  of 


society,  was  both  earlier  and  more  splendid  than  that  of  England, 
and  the  neighbouring  countries.     Besides  Venice,  which  has  been  society. 
mentioned  already,  Amalfi  kept  up  the  commercial  intercourse  of  ^^^^^^^^j^e- 
Christendom  with  the  Saracen  countries  before  the  first  crusade.*  ^^"^2^" 
It  was  the  singular  fate  of  this  city  to  have  filled  up  the  interval  be-  Amaifi. 
tween  two  periods   of  civihzation,   in  neither   of  which  she  was 
destined  to  be  distinguished.     Scarcely  known  before  the  end  of  the 
sixth  century,  Amalfi  ran  a  brilliant  but  short  career,  as  a  firee  and 
trading  republic,  which  was  checked  by  the  arms  of  a  conqueror  in 
the  middle  of  the  twelfth.     Since  her  subjugation  by  Roger  king  of 
Sicily,  the  name  of  a  people  who  for  a  while  connected  Europe  with 
Asia  has  hardly  been  repeated  except  for  two  discoveries  falsely 
imputed  to  them,  those  of  the  Pandects  and  of  the  compass. 
.    But  the  decline  of  Amalfi  was  amply  compensated  to  the  rest  of  pisa^cenoa, 
Italy  by  the  constant  elevation  of  Pisa,  Genoa,  and  Venice  in  the 
twelfth  and  ensuing  ages.     The  crusades  led  immediately  to  this 
gi'owing  prosperity  of  the  commercial  cities.     Besides  the  profit 
accruing  from  so  many  naval  armaments  which  they  supplied,  and 
the  continual  passage  of  private  adventurers  in  their  vessels,  they 
were  enabled  to  open  a  more  extensive  channel  of  oriental  traffic 
than  had   hitherto   been   known.     These    three   Italian   republics 
enjoyed  immunities  in  the  Christian  principalities  of  Syria;   pos^ 
jessing  separate  quarters  in  Acre,  Tripoli,  and  other  cities,  where 
they  were  goveined  by  their  own  laws  and  magistrates.     Though 
the  progress  of  commerce  must,  from  the  condition  of  European 

*  The  AmalfiUns  are  thus  described  by  Nauta,  maris  ccelique  vias  aperire  peritiis. 

William  of  Apulia,  apud  Muratori,  Dissert.  Hue  et  Alexandri  diversa  feruntur  ab  urbe. 

30.  Regis  et  Antiochi.     Haec  [etiam  ?]  freta 

Urbs  haec  dives  opum,  populoque  referta  piurima  transit. 

videtur,  Hie  Arabes,  Indi,  Siculinoscuntur,  et  Afri. 

Nulla  magis  locuples  argento,  vestibus,  Hxc  gens  est  totum  prope  nobilitata  .per 

auro.  orbem^ 

Partibus  innumeris  ac  plurimus  urbe  mo-  £t  mercanda  fereQs>  et  amans  mercata 

ratur  referre^ 
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CHAP,  industry,  have  been  slow,  it  was  uninterrupted  ;  and  the  settlements 
IX. 

PART  IL 


in  Palestine  were  becoming  important  as  factories,  an  use  of  which 


Godfrey  and  Urban  Uttle  dreamed,  when  they  were  lost  through  the 

STATF  OP 

sociETv.  guilt  and  imprudence  of  their  inhabitants.*  Villani  laments  the 
injury  sustained  by  commerce  in  consequence  of  the  capture  of 
Acre,  "  situated,  as  it  was,  on  the  coast  of  the  Mediterranean,  in  the 
centre  of  Syria,  and,  as  we  might  say,  of  the  habitable  world,  a  haven 
for  all  merchandize,  both  from  the  East,  and  the  West,  which  all  the 
nations  of  the  earth  frequented  for  this  trade/'-}^  But  the  loss  was 
soon  retrieved,  not  perhaps  by  Pisa  and  Genoa,  but  by  Venice,  who 
formed  connexions  with  the  Saracen  governments,  and  maintained 
her  commercial  intercourse  with  Syria  and  Egypt  by  their  license, 
though  subject  probably  to  heavy  exactions.  Sanuto,  a  Venetian 
author  at  the  beginning  of  the  fourteenth  century,  has  left  a  curious 
account  of  the  Levant  trade  which  his  countrymen  carried  on  at  that 
time.  Their  imports  it  is  easy  to  guess,  and  it  appears  that  timber, 
brass,  tin,  and  lead,  as  well  as  the  precious  metals,  were  exported  to 
Alexandria,  besides  oil,  saffron,  and  some  of  the  productions  of 
Italy,  and  even  wool  and  woollen  cloths.J  The  European  side  of 
the  account  had  therefore  become  respectable. 

The  commercial  cities  enjoyed  as  great  privileges  at  Constanti- 
nople as  in  Syria,  and  they  bore  an  eminent  part  in  the  vicissitudes 
of  the  Eastern  empire.  After  the  capture  of  Constantinople  by  the 
Latin  crusaders,  the  Venetians  having  been  concerned  in  that  con- 
quest, became  of  course  the  favoured  traders  under  the  new  dynasty; 
possessing  their  own  district  in  the  city,  with  their  magistrate  or 
podest^,  appointed  at  Venice,  and  subject  to  the  parent  republic. 
When  the  Greeks  recovered  the  seat  of  their  empire,  the  Genoese, 
who  from  jealousy  of  their  rivals  had  contributed  to  that  revolution, 
obtained  similar  immunities.     This  powerful  and  enterprizing  state, 

*  The  inhabitants  of  Acre  were  noted,  in  besieged  and  taken  by  storm.     Muratori,  ad 

an  age  not  ver}'  pure,  for  the  excess  of  their  ann.    Gibbon,  c.  5\). 
vices.     In  1291,  they  plundered  some  of  the         t  Villani,  I.  vii.  c.  144. 
subjects  of  a  neighbouring  Mohammedan         ];  Macpherson,  p.  490. 
prince,  and  refusing  reparation,  the  city  was 
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in  the  fourteenth  century,  sometimes  the  ally,  sometimes  the  enemy  CHAP. 

PART  ir. 


TV" 

of  the  Byzantine  court,  maintained  its  independent  settlement  at 


Pera.     From  thence   she  spread  her  sails  into  the  Euxine,  and, 
planting  a  colony  at  Caffa  in  the  Crimea,  extended  a  line  of  com-  sociEim 
Dderce  with  the  interior  regions  of  Asia,  which  even  the  skill  and 
spirit  of  our  own  times  has  not  yet  been  able  to  revive.* 

The  French  provinces  which  border  on  the  Mediterranean  Sea 
partook  in  the  advantages  which  it  offered.  Not  only  Marseilles, 
whose  trade  had  continued  in  a  certain  degree  throughout  the  worst 
ages,  but  Narbonne,  Nismes,  and  especially  Montpelier,  were  dis- 
tinguished for  commercial  prosperity .-f-  A  still  greater  activity  pre^ 
vailed  in  Catalonia.  From  the  middle  of  the  thirteenth  century 
(for  we  need  not  trace  the  rudiments  of  its  history)  Barcelona  began 
to  emulate  the  Italian  cities  in  both  the  branches  of  naval  energy^ 
war  and  commerce.  Engaged  in  frequent  and  severe  hostilities  with 
Genoa,  and  sometimes  with  Constantinople,  while  their  vessels 
traded  to  every  part  of  the  Mediterranean,  and  even  of  the  English 
channel,  the  Catalans  might  justly  be  reckoned  among  the  first  of 
maritime  nations.  The  commerce  of  Barcelona  has  never  since 
attained  so  great  a  height  as  in  the  fifteentii  century  .J 

The  introduction  of  a  silk  manufacture  at  Palermo,  by  Roger  Th«»'«»nu* 

*  Capmany^  Meraorias  Historicas,  t.  iii.  Tartary.    In  a  letter  written^  from  Venice, 

preface,  p.  U.;  and  part  ii.  p.  131.     His  after  extolling  in  too  rhetorical  a  manner  the 

authority  is  Balducci  Pegalotti^  a  Florentine  commerce  of  that  republic,  he  mentions  i, 

writer  upon  commerce  about  1340,  whose  particular  ship,  that  had  just  sailed  for  the 

work  I  have  never  seen.     It  appears  from  Black    Sea.     £t  ipsa   quidem   Tanaim   it 

Balducci,  that  the  route  to  China  was  from  visura,  nostri  enim  maris  navigatio  non' ultra 

Azoph  to  Astrakan,  and  thence  by  a  variety  tenditur;  eormn  vero  aliqui,  quos  haec  fert, 

of  places  which  cannot  be  found  in  modem  illic  iter  [instituent]  eam  egressuri,  nee  antea 

maps  to  Cambalu,  probably  Pekin,  the  capi-  substituri,  quam  Gange  et  Caucaso  superato,- 

tal  city  of  China,  which  he  describes  as  being  ad  Indos  atque  ex^emos  Seres  et  Orientalem 

one  hundred  miles  in  circumference.    The  perveniatur  Oceanum.     £n  quo  ardens  et 

journey  was  of  rather  more  than  eight  months,  me.xpiebilis  habeodi  sitis  bominvm  mentes 

going  and  returning ;  and  he  assures  us  it  rapit !     Petrarce  Opera,  Senil.  1.  ii.  ep.  3. 

was  perfectly  secure,  not  only  for  caravans,  p,  76O.  edit.  1681. 

but  for  a  smgle  traveller  with  a  couple  of  f  Hist,  de  Languedoc,  t.  iii.p.  531.;  t.  iv* 

interpreters  and  a  servant.    The  Venetians  p.  517*     M^m.  de  TAcad.  des  Inscriptions^ 

had  also  ^  settlement  in  the  Crimea,  and  ap*  t.  xxxvii. 

pear  by  a  passage  in  Petrarch*s  letters,  to  i}^  Capmany^MemoriasHistorieasde  Bar- 

have  possessed  some  of  the  trade  through  celona,  U  i.  part  2.     S«e  particularly  p.  36. 
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CHAP.  Guiscard  in  1148,  gave  perhaps  the  eariiest  impulse  to  the  industry 
?^'     of  Italy.     Nearly  about  the  same  time,  the  Genoese  plundered  two 
^-^v-^    Moorish  cities  of  Spain,  from  which  they  derived  the  same  art.     In 
SOCIETY,  the  next  age,  this  became  a  staple  manufacture  of  the  Lombard  and 
Tuscan  republics,  and  the  cultivation  of  mulberries  was  enforced  by 
their  laws.*     Woollen  stuffs,  though  the  trade  was  perhaps  less  con- 
spicuous than  that  of  Flanders,  and  though  many  of  the  coarser 
kinds  were  imported  from  thence,  employed  a  multitude  of  workmen 
in  Italy,  Catalonia,  and  the  south  of  France.-f-     Among  the  trading 
companies  into  which  the  middling  ranks  were  distributed,  those 
concerned  in  silk  and  woollens  were  most  numerous  and  honourable.ij: 
iiivcntionof      A  property  of  a  natural  substance,  long  overlooked  even  though 
nerscora-    it  attractcd  observation  by  a  different  peculiarity,  has  influenced  by 
its  accidental  discovery  the  fortunes  of  mankind,  more  than  all  the 
deductions  of  philosophy.     It  is  perhaps  impossible  to  ascertain  the 
epoch  when  the  polarity  of  the  magnet  was  first  known  in  Europe. 
The  common  opinion,  which  ascribes  its  discovery  to  a  citizen  of 
Amalfi  in  the  fourteenth  century,  is  undoubtedly  erroneous.     Guiot 
de  Provins,  a  French  poet  who  lived  about  the  year  1200,  or  at  the 
latest,  under  St.  Louis,  describes  it  in  the  most  unequivocal  language. 
James  de  Vitry,  a  bishop  in  Palestine,  before  the  middle  of  the 
thirteenth  century,  and  Guido  Guinizzelli,  an  Itahan  poet  of  the  same 
time,  are  equally  explicit.     The  French,  as  well  as  Italians,  claim 
the  discovery  as  their  own;  but  whether  it  were  due  to  either  of 
these  nations,  or  rather  learned  from   their  intercourse   with   the 

•  Muratoriy  Dissert.  30.    Denina,  Rivo-  cassonne  and  its  vicinity.     Hist,  de  Lang, 

luzione  d'ltalia,  1.  xiv.   c.   II.     The  latter  t.  iv.  p.  517- 

writer  is  of  opinion  that  mulberries  were  not  J  None  were  admitted   to   the  rank  of 

cultivated  as  an  important  object  till  after  burgesses,  in  the  towns  of  Aragou,  who  used 

1300,  nor  even  to  any  great  extent  till  after  any   manual   trade,   with  the   exception  of 

1500;  the  Italian  manufacturers  buying  most  dealers  in  fine  cloths.     The  woollen  manu- 

of  their  silk  from  Spain  or  the  Levant.  facture  of  Spain  did  not  at  any  time  become 

f  The  history  of  Italian  states,  and  espe-  a  considerable  article  of  export,  nor  even 

cially  Florence,  will  speak  for  the  first  country,  supply  the  internal  consumption,  as  Cap- 

Capmany  attests  the  woollen  manufacture  of  many  has  well  shewn.    Memorias  Historicas, 

the  second.     Mem.  Hist,  de  Barcel.  t.  i.  t.  iii.  p.  325.  et  seqq.  and  Edinburgh  Re- 

part  3.  p.  7.  &c. ;  and  Vaissettc  that  of  Car-  view,  vol.  x. 
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Saracens,  is  not  easily  to  be  ascertained.*     For  some  time,  perhaps,  CHAP. 


IX. 

PART  ir. 


even  this  wonderful  improvement  in  the  art  of  navigation  might  not 
be  universally  adopted  by  vessels  sailing  within  the  Mediterranean, 
and  accustomed  to  their  old  system  of  observations.  But  when  it  society. 
became  more  established,  it  naturally  inspired  a  more  fearless  spirit 
of  adventure.  It  was  not,  as  has  been  mentioned,  till  the  beginning 
of  the  fourteenth  century,  that  the  Genoese  and  other  nations  around 
that  inland  sea  steered  into  the  Atlantic  ocean  towards  England  and 
Flanders.  This  intercourse  with  the  northern  countiies  enlivened 
their  trade  with  the  Levant  by  the  exchange  of  productions  which 
Spain  and  Italy  do  not  supply,  and  enriched  the  merchants  by 
means  of  whose  capital  the  exports  of  London. and  of  Alexandria 
were  conveyed  into  each  other's  harbours. 

The  usual  risks  of  navigation,  and  those  incident  to  commercial  Mantime 
adventure,  produce  a  variety  of  questions  in  every  system  of  juris- 


*  Boucher,  the  French  translator  of  H 
CoBSolato- del  Mare,  says,  that  Edrisjii,  a 
Saracen  geographer  who  lived  about  1100, 
gives  an  account,  though  in  a  confused  man- 
ner, of  the  polarity  of  the  magnet.  U  ii.  p. 
S80.  However  the  lines  of  Guiot  de  Pro- 
tins  are  decisive*  These  are  quoted  in  Hist, 
litt^raire  de  la  France,  t  ix.  p.  199v  M£m. 
de  TAcad.  des  Inscript.  t.  xxi.  p.  192.  and 
several  other  works.  Guiniszdli  has  the  fol- 
lowing passage,  in  a  canzone  quoted  by 
6inguen6,  Hist  Litt^raire  de  Tltatlie,  1. 1. 
p.  4)3. 

In  quelle  parti  sotto  tramontana, 

Sono  li  monti  della  calamity, 

Che  dan  virtute  all'  aere 

Di  trarre  il  ferro ;  ma  perch^  lontaoa, 

Vole  di  simil  pietra  aver  aita, 

A  fsLT  la  adoperare, 

E  dirizzar  to  ago  in  ver  la  stella. 
We  cannot  be  diverted  by  the  nonsensical 
theory  these  lines  contain,  from  perceiving 
the  positive  testimony  of  the  last  verse  to  the 
poet's  knowledge  of  the  polarity  of  the  mag- 
net. But,  if  any  doubt  could  remain,  Tira- 
boschi,  t  iv.  p.  17 1,  has  fully  established, 
from  a  series  of  passages,  that  this  pheno- 
menon was  well  known  in  the  thirteenth 

VOL,  II. 


century ;  and  put  an  end  altogether  to  the 
preteiiMons  of  Fhivio  Gioia,  if  such  a  person 
ever,  existed.  See  also  Macpherson's  An- 
nals, p.  364.  and  418.  It  is  provoking  to 
find  an  histomo  like  Robertson  asserting 
without  hesitation,  that  this  citizen  of  Amain 
was  the  inventor  of  the  compass,  -  and  thus 
accrediting  an  error  which  had  long  before 
been  detected. 

It  is  a  singular  circumstance,  vfod  only  to  be 
explained  by  the  obstinacy  with  which  men 
are  apt  to  reject  improvement,  that  the  ma^ 
netic  needle  was  not  generally  adopted  ro 
navigation,  till  very  long  after  die  discovery 
of  its  properties ;  and  even  after  their  pecit-, 
liar  importance  had  been  perceived.  The 
writers  of  the  thirteenth  century,  who  men- 
tion the  polarity  of  the  needle,  mention  also 
its  use  in  navigation ;  yet  Capmany  has 
found  no  distinct  proof  of  its  emplo^ent 
till  1403,  and  does  not  believe  that  it  was 
frequently  on  board  Mediterranean  ships  at 
the  latter  part  of  the  |>receding  age.  Me- 
morias  Historicas,  t.  iii.  p.  70.  Perhaps 
however  he  has  inferred  too  much  from  his 
negative  proof:  and  this  subject  seems  open 
to  further  inquiry. 

3q 
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CHAP,  prudence,  which  though  always  tx>  be  determined,  so  far  aspo8sibIe> 

PAnr  II. 


by  principles  of  natural  justice,  must  in  many  cases  depend  upiCHi 


established  custom^.  These  customs  of  maritime  law  were  anciently 
SOCIETY,  reduced  into  a  code  by  the  Rhodians,  and  the  Roman  emperors  pre^ 
served  or  reformed  the  constitutions  of  that  republic.  It  would  be 
hard  to  say,  how  far  the  tradition  of  this  early  jurisprudence  survived 
the  decUne  of  commerce  in  the  darker  ages ;  but  after  it  began  to 
recover  itself,  necessity  suggested,  or  recollection  prompted » asoheme 
of  regulations  resembling  in  some  degree,  but  much  more  enlarged 
than  those  of  antiquity.  This  was  formed  intp  a  writte©  code,  1\ 
Consolato  del  Mare,  not  much  ^rlief,  probfably,  than  the  middle  of 
the  thirteenth  century ;  and  its  promulgation  seems  rather  to  have 
proceeded  from  the  citizens  of  Barcelona,  than  from  ^o^  of  Pwa 
or  Venice,  who  have  also  claimed  to  be  the  first  l^islfttors  of  the 
sea  *  Besides  regulations  simply  mercantile,,  this  system  has  defined 
the  mutual  rights  of  neutral  and  belligerent  vessels,  and  thus  laid  the 
basis  of  the  positive  law  of  natioijs  in  it?  most  important  and  disputed 
eases.  The  king  of  France  and  count  of  Produce  solemnly  acceded 
tp  this  mariitiQiecoilfe  whiclj,  th^s  acquired  a  binding  force  withw 
the  Mediterranean  sea;  and  in  most  respects^  the  law  merchant  of 
Europe  is.  ^k  present  oonformal^  to  its  provisians*  A  set  of  regular 
tions,  chiefly  borrowed  from  the  Consolato,.  was  compiled  in  France 
under  the  reign  of  Louis  IX.,  and  ppsvailed  in  our  own  country; 
These  haye  bpen  denonunated  tlie  l£^\^s  of  Qleron,  froip  an  idle  story 

*  Boucher  supposes  it  to  have  been  com-  weigh  every   other,  asserts,   and  aeems  to 

piled  at  Biirc^lona  about  900 ;  but  his  rea-  prove  them  to  have  been  enacted  by  the 

aonings  are  inconclusive,  t.  i.  p.  7^- ;  and  in-  mercantile  magjistrates  of  Barcelona,  un4er 

deed  Barcelona  at  that  Unie  was  little,. if  at  the  reign  of  James  the  Conqueror^  whicb  is 

all^  better  than  a  fishing-town.     Some  argu-  much  the  same  period.    (Codigo  de  las  Cos- 

mciit  might  be  drawn  iti  favour  of  Pisa  from  tumbres  maritimas  de  Barcelona,  Madrid, 

the  expressions  of  H  enry  I V  /a  charter  granted'  1 79 1  •)     But,  by  whatever  nation  they  wei:^ 

to  that  city  in  108  L     Coiisuetudiues,  ^uas  reduced  into  their  present  form,  these  law^ 

habent  de  mari,  sic  iis  observabimiis  sicut  were  certainly  tile  ancient  and  established 

illorum  est  cousuetudo.     Muratori,  Dissert,  usages   of  the    Mediterranean   states;    and 

45.    Giannone  seems  to  think  the  collection  Pisa  may  very  probably  have  taken  a  great 

was  conipiled  about  the  reign  of  Louis  IX.  share  in  first  practising  what  a  century  or 

1.  xi.  c.  o.     Capmany,  the  last  Spanish  edi-  two  afterwards  was  rendered  more  precise  al 

tor,  whose  authority  ought  perhaps  to  out-  Barcelona. 


DURING  THE  MIDDLE  AGES.  433. 

that thc^  were  enacted  by  Richard  I.,  while  his  expedition  to  the  CHAP. 
Holy  Land  lay  at  anchor  in  that  island.*     Nor  was  the  North  with-     '^' 

•^  .  PART  II. 

out  its  peculiar  code  of  mantime  jurisprudence ;  namely,  the  ordi-  ^-^^^^^ 
nances  of  Wisbuy,  a  town  in  the  isle  of  Gothland,  principally  com-  socHm 
piled  from  those  of  Oleron,  betbre  the  year  1400,  by  which  the 
Baltic  traders  were  governed.-f- 

There  was  abundant  reason  for  estabhshing  among  maritime  Fre<|o«icy 
nations  some  theory  of  nrnftual  rights,  and  for  securing  the  redress  of  °  ^^^' 
ii^uries,  as  far  as  possible,  by  means  of  acknowledged  tribunals.  In 
that  state  of  barbarous  anarchy,  which  so  kmg  resisted  the  coercive 
authority  of  civil  magistrates,  the  sea  held  out  even  mofe  tcfnipiation 
and  more  impunity  ^an  the  land ;  and  when  the  laws  had  regained 
their  sovereignty,  and  neither  robbery  Aor  private  warfare  was  any 
longer  tolerated,  there  remained  that  great  common  of  itiankind, 
imclaimed  by  any  king,  and  the  liberty  of  the  sea  was  another  name' 
for  the  security  of  pitmderers.  A  pirate,  in  a  weH-atmed,  quick- 
saihng  vessel,  must  feel,  I  suppose,  the  enjoyments  of  his  exemption 
from  controul  more  exquisitely  than  any  other  ffee-hocAev;  and 
dardng  along  the  bosom  of  the  ocean,  under  the  impartial  radiance 
of  the  heavens^,  may  deride  the  dark  concealments  and  hurried 
flights  of  the  forest  robber.  His  occupation  is  indeed  extinguished 
by  the  civilization  of  later  ages,  or  confined  to  distant  chmate». 
But  in  the  thirteenth  and  fourteenth  centuries,  a  rich  vessel  was 
never  secure  from  attack ;  and  neither  restitution  nor  punishment 
of  the  criminals  was  to  be  obtained  from  governments,  who  sotne- 
times  feared  the  phmderer,  and  sometimes  connived  at  fhe  offence4 
Mere  piracy,  however,  was  not  the  only  danger.     The  maritime 

*  Macpherson,   p.  358.     Boucher  sup-  town   of  much  importance.     It  flourished 

poses  them  to  be  registers  of  actual  deci-  chiefly  in  the  first  part  of  the  fourteenth  cen- 

sions.  tury^  and  wtv  at  mat  time  an  independent 

t  I  have  only  the  authority  of  Boaclier  republic;  but  fell  under  the  yoke  of  Den- 

for  refierring  the  Ordinances  of  Wisbuy  to  mait  beforo  the  end  of  tberstMie  age. 
the  year  140a     Becknmn  imagia^  tfaeto  to         %  Hugh  Despenser  seized  a  Genoese  ves« 

be  dder  than  those  of  Oleron.    ButWiAuy  sel  vslaed  at  14^300  Mai4t»,  to  ;«rhveh  no 

was  not  enclosed  by  a  waN  till  11288,  a  proof  restitutioM  was  ever  made.    Rym.  W.  p.  70 1 . 

that  it  could  mot  bate  bean  pveirmnly  a  Macpbeiwiti^  A.  D.  ISS6*  • 

3  Q  2 
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CHAP,  towns  of  Flanders,  France  and  England,  like  the  free  republics  of 
*     Italy,  prosecuted  their  own  quarrels  by  arms,  without  asking  the 
'^-'"v-^  leave  of  their  respective  sovereigns.     This  practice,  exactly  analo- 
sociETY.  gous  to  that  of  private  war  in  the  feudal  system,  more  than  once 
Law  of  re-   iuvolvcd  tlic  kiugs  of  Fraucc  and  England  in  hostility.*     But  where 
the  quarrel  did  not  proceed  to  such  a  length  as  absolutely  to  engage 
two  opposite  towns,  a  modification  of  this  ancient  right  of  revenge 
formed  part  of  the  regular  law   of  nations,  under   the   name  of 
reprisals.     Whoever  was  plundered  or  injured  by  the  inhabitant  of 
another  town  obtained  authority  from  his  own  magistrates  to  seize 
the  property  of  any  other  person  belonging  to  it,  until  his  loss  should 
be  compensated.     This  law  of  reprisal  was  not  confined  to  maritime 
places.     It  prevailed  in  Lombardy,  and  probably  in  the  German 
cities.   .Thus  if  a  citizen  of  Modena  was  robbed  by  a  Bolognese,  he 
,  complained  to  the  magistrates  of  the  former  city,  who  represented 

the  case  to  those  of  Bologna,  demanding  redress.  If  this  were  not 
immediately  granted,  letters  of  reprisals  were  issued,  to  plunder  the 
territory  of  Bologna  till  the  injured  party  should  be  reimbursed  by 
sale  of  the  spoil.-f-  In  the  laws  of  Marseilles  it  is  declared,  "  If  a 
foreigner  take  anything  from  a  citizen  of  Marseilles,  and  he  who  has 
jurisdiction  over  the  said  debtor  or  unjust  taker  does  not  cause  right 
to  be  done  in  the  same,  the  rector  or  consuls,  at  the  petition  of  the 
said  citizen,  shall  grant  him  reprisals  upon  all  the  goods  of  the 
said  debtor  or  unjust  taker j  and  also  upon  the  goods  of  others, 
who  are  under  the  jurisdiction  of  him  who  ought  to  do  justice,  and 
would  not,  to  the  said  citizen  of  Marseilles.''^  Edward  III.  remon- 
strates, in  an  instrument  published  by  Rymer,  against  letters  of 
marque  granted  by  the  king  of  Aragon  to  one  Berenger  de  Ja  Tone 


*  The  Cinque  Ports  and  other  trading  Denmark.      Sometimes  mutual  envy   pro* 

towns  of  England  were  in  a  constant  state  duced  frays  between  different  English  towns, 

of  hostility  with  their  opposite  neighbours^  Thus  in  1^54,  the  Winchelsea  mariners  at- 

during  the   reigns   of  Edward   I.   and  II.  tacked  a  Yarmouth  galley,  and  killed  some 

One  might  quote  almost  half  the  instruments  of  her  men.  Matt.  Paris,  apud  Macpherson. 

in  Rymer,  in  proof  of  these  conflicts,  and  of  f  Muratori,  Dissert.  63. 

those  with  tne  mariners  of  Norway  and  %  Du  Cange,  voc.  Laudum. 
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who  had  been  robbed  by  an  English  pirate  of  ^2000;  alledging,  CHAP. 

PART  IT, 


that  inasmuch  as  he  had  always  been  ready  to  give  redress  to  the 


party,  it  seemed  to  his  counsellors  that  there  was  no  just  cause  for 
reprisals  upon  the  king's  or  his  subject's  property.*  This  passage  is  soalr\\ 
so  far  curious,  as  it  asserts  the  existence  of  a  customary  law  of 
nations,  the  knowledge  of  which  w€is  alfeady  a  sort  of  learning.  Sir 
E.  Coke  speaks  of  this  right  of  private  reprisals,  as  if  it  still  existed  ; 
and  it  is  certainly  preserved  in  an  unrepealed  statute.-f- 

A  practice  founded  on  the  same  principles  as  reprisal,  though  uabuityor 
rather  less  violent,  was  that  of  attaching  the  goods  or  persons  of  e«*S  otiirt 
resident  foreigners  for  the  debts  of  their  countrymen.  This  indeed, 
in  England,  was  not  confined  to  foreigners  until  the  statute  of  West- 
minster I.  c.  23.  which  enacts  that  "  no  stranger  who  is  of  this 
realm  shall  be  distrained  in  any  town  or  market  for  a  debt  wherein 
he  is  neither  principal  nor  surety.''  Henry  III.  had  previously 
granted  a  charter  to  the  burgesses  of  Lubec,  that  they  should  not  be 
arrested  for  the  debt  of  any  of  their  countrymen,  unless  the  magis- 
trates of  Lubec  neglected  to  compel  payment.:^  But  by  a  variety  of 
grants  from  Edward  II.,  the  privileges  of  English  subjects  vmder  the 
statute  of  Westminster  were  extended  to  most  foreign  nations.^ 
This  unjust  responsibility  had  not  been  confined  to  civil  cases. 
One  of  a  company  of  Italian  merchants,  the  Spini,  having  killed  a 
man,  the  officers  of  justice  seized  the  bodies  and  effects  of  all  the  rest.j| 

If  under  all  these  obstacles,  whether  created  by  barbarous  man-  Great  pro- 
ners,  by  national  prejudice,  or  by  the  fraudulent  and  arbitrary  **"°^^'*****^ 
measures  of  princes,  the  merchants  of  different  countries  became,  so 
opulent  as  almost  to  rival  the  ancient  nobility,  it  must  be  ascribed  to 

*  Rym.  t.  iv.  p.  577.  Videtur  sapietitibus  granted  by  Henry  IV.,  Rymer,  t.  viii.  p.  96. 

et  peritis,  quod  causa,  de  jure,  non  subfuit  717.  77-^^* 
marcbam  seu  reprisaliam  in  nostris,  seu  sub-         t  Ryfner,  t.  i.  p.  839* 
ditorum  nostronim,  bonis  concedendl.     See         |  Idem,  t.  iii.  p.  458.  647.  678.  et  infra, 

too  a  case  of  neutral  goods  on  board  an  See  too  the  ordinances  of  the  staple,  in  ^7 

enemy's  vessel  claimed  by  the  owners,  and  a  Edw.  III.,  which  confirm  this  among  other 

legal  distinction  taken  in  favour  of  the  cap-  privileges,  and  contain  manifold  evidence  of 

tors.  t.  vi.  p.  1 4.  the  regard  paid  to  commerce  iu  that  reign. 

+  27  E.  III.  Stat.  ii.  c.  17.  2  Inst.  p.  205.         ||  Rymer,  t.  ii.  p.  891.  Madox,  Hist.  Ex- 
See  instances  of  letters  of  private  reprisal  chequer,  c.  xxii.  s.  7. 


486  HISTORY  AND  GOVERNMENTS  OF  EUROPE 

CHAP,  the  greatness  of  their  commercial  profits.     The  trading 'companies 

PART  II 


I V 

possessed  either  a  positive  or  a  virtual  monopoly,  and  held  the  keys 


of  those  eastern  regions  for  the  luxuries  of  which  the  progressive 
SOCIETY,  refinement  of  manners  produced  an  increasing  demand.     It  is  not 

easy  to  determine  the  average  rate  of  profit  ;*  but  we  know  that  the 
and  high     interest  of  money  was  exceedingly  high  throughout  the  middle  ages. 

rate  of  in* 

tercst  At  Verona,  in  1228,  it  was  fixed  by  law  at  twelve  and  a  half  per 
cent. ;  at  Modena,  in  1270,  it  seems  to  have  been  as  high  as  twenty .-f- 
The  repubUc  of  Genoa  towards  the  end  of  the  fourteenth  century, 
when  Italy  had  grown  wealthy,  paid  only  from  seven  to  ten  per  cent, 
to  her  creditors.^  But  in  France  and  England  the  rate  was  far 
more  oppressive.  An  ordinance  of  Philip  the  Fair  in  1311,  allows 
twenty  per  cent,  after  the  first  year  of  the  loan.§  Under  Henry  III., 
according  to  Matthew  Paris,  the  debtor  paid  ten  per  cent,  every  two 
months,||  but  this  is  absolutely  incredible  as  a  general  practice.  This 
was  not  merely  owing  to  scarcity  of  money,  but  to  the  discourage- 
ment which  a  strange  prejudice  opposed  to  one  of  the  most  useful 
and  legitimate  branches  of  commerce.  Usury,  or  lending  money 
for  profit,  was  treated  as  a  crime  by  the  theologians  of  the  middle 
ages ;  and  though  the  superstition  has  been  eradicated,  some  part  of 
Monej  the  prejudice  remains  in  our  legislation.  This  trade  in  money,  and 
th'^je^!'  indeed  a  great  part  of  inland  trade  in  general,  had  originally  fallen 
to  the  Jews,  who  were  noted  for  their  usury  so  early  as  the  sixth 
century.^  For  several  subsequent  ages  they  continued  to  employ 
their  capital  and  industry  to  the  same  advantage,  with  little  molesta- 
tion from  the  clergy,  who  always  tolerated  their  avowed  and  national 
infidelity,  and  often  with  some  encouragement  fi'om  princes*  In  the 
twelfth  century  we  find  them  not  only  possessed  of  landed  property 


*  Id  the  remarkable  speech  of  the  Doge  rate  of  discount  on  bills,  which  may  not 

Mocenigo,  quoted  in  another  place,  vol.  i.  have  exactly  corresponded  to  the  average 

p.  346.  the  annual  profit  made  by  Venice  on  annual  interest  of  money,  was  ten  per  cent, 

ber  mercantile  capital  is  reckoned  at  fort}'  at  Barcelona  in  1435.  Capmany,  t.1.  p.i09* 
per  cent,  §  Du  Can^e,  v.  Usura. 

t  Muratori,  Dissert.  16.  |£  Muraton^  Diss.  16. 

X  Bizarri  Hist.  Genoens.  p.  797.    The         if  Greg.  Turon.  1.  iv. 
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ia  Langucdoc,  and  cultivating  the  studies  of  medicine  and  RabbuiH  CHAR 

vm. 

PABXIL 


cal  literature  in  their  own  academy  at  Montpelier  under  the  protec- 


tion  of  the  count  of  Toulouse,  but  inrested  with  civil  offices.*  Ray- 
mond Roger,  viscount  of  Carcassonne,  directs  a  writ  "  to  his  bailiffii  soaEiY 
Christian  and  Jewish/'-f-  It  was  one  of  the  conditions  imposed  by 
the  church  on  the  count  of  Toulouse^  that  he  should  allow  no  Jews 
\o  possess  magistracy  in  his  dominions.:]:  In  Spain  they  were  placed 
by  some  of  the  municipal  laws  on  the  footing  of  Christians,  with 
respect  to  the  composition  for  their  Uves,  and  seem  in  no  other 
!E^uropean  country  to  have  been  so  numerous  or  considerable.^  Th© 
diligence  and  expertness  of  this  people  in  all  pecuniary .  deahog& 
reponunended  them  to  princes  who  were  solickous  about  the  im^ 
provement  of  their  revenue.  We  find  an  article  in  the  genecat 
charter  of  privileges  granted  by  Peter  III.  of  Aragon,  ia  1283,  tiiat 
no  Jew  should  hold  the  office  of  bayle  or  judge.  And  two  kings  of 
Castile,  Alonso  XI.  9od  Peter  the  CrueU  incurred  much  odiunou  by> 
employing  Jewish  ministers  in  their  treasury.  But,  in  other  parts  of 
Europe,  their  condition  had,  before  that  time,  begun  to.  change  for 
the  wx>rse;  partly  from  the  £Ematical  spirit  of  the  crusades,  which 
prompted  the  populace  to  massacre^  and  partly  fronx  the  jeaLou&y) 
which,  their  opulence  excited.  Kings,  in  order  to  gain  money,  and 
popularity  at  once,,  abohshed  the  debts  due  ta  the  children  of  Israel^ 
except  a  part  which  they  retained  as  the  price  of  their  bounty.  One 
is  iat  a  loss  to  conceive  the  process  of  reasoning  in  an  ordinance  of 
St.  Louis,  where,  **  for  the  salvation  o^  his  own  soul  and.  tho?b  of  hia 
ancestors^,  he  releases  t;o.  all  Christians  a  third  part  of  what  was  owing 
by.  them  to  Jews.''||  Not  cojitent  with  such,  edicts^  the  kings  of 
France  sometimes  banished  the  whole  nation  from  their  donjinions^ 
seizing  their  effects  at  tlie,  sam«  time ;  and  a  season  of  alternate 
severity  and  toleration  continued  till,  under  Charles  VI.,  they  were. 

*  Hist.de  Languedop^t.  ^,  p.5J7*;  t^i*  §  Marma,  Ensayo  HiBtorico-Crkico^  p. 

p.  531.  143. 

t  id.  t.  iii,  p.  121.  I  Martennt,  Hieaatmis  Anecdotoruni;  t.i. 

X  id.  p.  i,63,  p,  984. 
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CHAP,  finally  expelled  from  the  kingdom,  where  they  never  afterwards  pos- 
^-     sessed  any  legal  settlement.*'     In  England  they  were  not  so  harshly 
^^^^  treated ;  but  they  became  less  remarkable  for  riches  after  the  thir- 
iociCTY^  teenth  century.     This  decline  of  the  Jews  was  owing  to  the  trans- 
ference of  their  trade  in  money  to  other  hands.     In  the  early  part 
of  the  thirteenth  century  the  merchants  of  Lombardy  and  of  the 
south  of  Francef  took  up  the  business  of  remitting  money  by  bills 
of  exchange,^  and  of  making  profit  upon  loans.     The  utility  of  this 
was  found  so  great,  especially  by  the  Italian  clergy,  who  thus  in  an 
easy  manner  drew  the  income  of  their  transalpine  benefices,  that  in 
spite  of  much  obloquy,  the  Lombard  usurers  established  themselves 
in  every  country ;  and  the  general  progress  of  commerce  wore  off 
the  bigotry  that  had  obstructed  their  reception.     A  distinction  was 
made  between  moderate  and  exorbitant  interest;  and  though  the 
casuists  did  not  acquiesce  in  this  legal  regulation,  yet  it  satisfied, 
even  in  superstitious  times,  the  consciences  of  provident  traders.^ 


•  Velly,  t.  iv.  p.  136. 

t  The  city  of  Cahors,  in  Quercy,  the  mo- 
dern department  of  the  Lot,  produced  a 
tribe  of  money  dealers.  The  Caursini  are 
almost  as  often  noticed  as  the  Lombards. 
See  the  article  in  Du  Cange.  In  Lombardy, 
Asti,  a  city  of  no  great  note  in  other  respects, 
was  famous  for  the  same  department  of  com- 
merce. 

J  There  were  three  species  of  paper  cre- 
dit in  the  dealings  of  merchants :  1.  General 
letters  of  credit,  not  directed  to  any  one, 
which  are  not  uncommon  in  the  Levant: 
2.  Orders  to  pay  money  to  a  particular  per- 
flon:  S.  Bills  of  exchange  r^ularly  nego- 
tiable. Boucher,  t.  ii.  p.  G21.  Instances  of 
the  first  are  mentioned  by  Macpherson  about 
1^00.  p.  367.  The  second  species  was  in- 
troduced by  the  Jews  about  1J83,  (Cap- 
many,  t.  i.  p.  297.)  but  it  may  be  doubtftil 
whether  the  last  stage  of  the  progress  was 
reached  nearly  so  soon.  An  instrument  in 
Rymer  however  of  the  year  1364,  (t.  vi.  p. 
495.)  mentions  literae  cambitorie,  which 
seem  to  have  been  negotiable  bills ;  and  by 
1400  they  were  drawn  in  sets^  and  worded 


exactly  as  at  present.  Macpherson,  p.  6l4. 
and  Beckman,  .Hist,  of  Inventions,  vol.  iii. 
p.  430.  give  from  Capmany  an  actual  pre- 
cedent of  a  bill  dated  in  1404. 

^  Usury  was  looked  upon  with  horror  bj 
our  English  divines  after  the  Reformation,  as 
we  find  in  Strype's  Life  of  Parker.  Isaac 
Walton,  if  I  remember  right,  tells  us  that 
Bishop  Sanderson  would  not  take  interest 
for  his  money,  but  would  give  i£  100  on  con- 
dition of  receiving  £20  for  seven  years, 
whiciv  he  was  pleased  to  consider  a  different 
thing.  Fleury,  in  his  Institutions  au  Droit 
Ecclesiastique,  t.  ii.  p.  l^iQ.  has  stiewn  the 
subterfuges  to  which  men  had  recourse  in 
order  to  evade  this  prohibition.  It  is  an 
unhappy  truth,  that  great  part  of  the  atten- 
tion devoted  to  the  best  of  sciences,  ethics' 
and  juiisprudence,  has  been  employed  to 
weaken  principles  that  ought  never  to  have 
been  acknowledged. 

One  species  of  usury,  and  that  of  the 
highest  importance  to  commerce,  was  always 
permitted,  on  account  of  the  risk  that  at- 
tended it  This  was  marine  insurance,  which 
could  not  have  existed,  until  money  was 
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England,  as  a  security,  perhaps,  for  loans  which  were  not  very    •  -*" 


punctually  repaid  *  In  1345  the  Bardi'at  Florence,  the  greatest 
company  in  Italy,  became  bankrupt,  Edward  III.  owing  them,  m  society: 
principal  and  interest,  900,000  gold  florins.  Another,  the  Peruzzi, 
failed  at  the  same  time,  being  creditors  to  Edward  for  600,000 
florins.  Tlie  king  of  Sicily  owed  100,000  florins  to  each  of  these 
bankers.  Their  failure  involved,  of  course,  a  multitude  of  Florentine 
citizens,  and  was  a  heavy  misfortune  to  the  state.-f* 

•  The  earliest  bank  of  deposit,  instituted  for  the  accommodation  of  Btniiof 
private  merchants,  is  said  to  have  been  that  of  Barcelona,  in  1401.  J  others. 
The  banks  of  Venice  and  Genoa  were  of  a  different  description. 
Although  the  former  of  these  two  has  the  advantage  of  greater  anti- 
quity, having  been  formed,  as  we  are  told,  in  the  twelflh  century, 
yet  its  early  history  is  not  so  clear  as  that  of  Genoa,  nor  its  political 
importance  so  remarkable,  however  similar  might  be  its  origin.^ 
During  the  wars  of  Genoa  in  the  fourteenth  century,  she  had  bor- 
rowed la.rge  sums  of  private  citizens,  to  whom  the  revenues  were 
pledged  for  repayment.  The  republic  of  Florence  had  set  a  recent, 
though  not  a  very  encouraging,  example  of  a  public  loan,  to  defray 
the  expense  of  her  war  against  Mastino  della  Scala,  in  1336.  The 
chief  mercantile  firms,  as  well  as  individual  citizens,  furnished 
money  on  an  assignment  of  the  taxes,  receiving  fifteen  per,  cent, 
interest;    which  appears  to  have  been  above  the  rate  of  private 


coDsidered,  in  itself,  as  a  source  of  profit.  *  Macphersoo,  p.  437.  et  alibi.    They 

The  earliest  regulations  on  the  subject  of  had  probably  excellent  bargains:'  in  1329 

insurance  are^  those  of  Barcelona  in  14d3 ;  the  Bardi  fanned  all  the  customs  of  England 

but  the  practice  was,  of  course,  earlier  than  for  .£20  a  day.     But,  in  1282,  the  customs 

these,  though  not  of  great  antiquity.     It  is  had  produced  (£841 1,  and  half  a  century  of 

pot  mentioned  in  the  Consolato  del  Mare,  great  improvement  had  elapsed. 

nor  in  any  of  the  Hanseatic  laws  of  the  four-  +  Villani,  1.  xii.  c.  bb.  87.     He  calls  these 

teeotii  century.   Beckman,  voL  i.   p.  388.  two  banking-houses  the  pillars  which  sus- 

This  author,  not  being  aware  of  the  Barce-  tained  great  part  of  the  commerce  of  Chris- 

lonese  laws  on  this  subject  published  by  tendom. 

Capmany,  supposes  the  first  provisions  re-  t  Capmany,  t.  i.  p.  213. 

gntoting  marine  assurance  to  have  been  made  |  Macpherson,p.341.iTomSanuto.  The 

at  Florence  in  1523.  bank  of  Venice  is  referred  to  1 17K ' 

•     VOL.  II.                                                 5  R 
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'     than  some  of  her  citizens ;  for  in  a  few  years  these  loans  were  con- 


solidated into  a  general  fund,  or  monte^  with  some  deduction  from 
wciETY.  the  capital,  and  a  great  diminution  of  interest ;  so  that  an  original 
debt  of  one  hundred  florins  sold  only  for  twenty-five.-f-  But  I  have 
not  found  that  these  creditors  formed  at  Florence  a  corporate  body, 
or  took  any  part,  as  such,  in  the  affairs  of  the  republic.  The  case 
was  diflerent  at  Genoa.  As  a  security  at  least  for  their  interest,  the 
subscribers  to  pubhc  loans  were  permitted  to  receive  the  produce  of 
the  taxes  by  their  own  collectors,  paying  the  excess  into  the  treasury, 
The  number  and  distinct  classes  of  these  subscribers  becoming  at 
length  inconvenient,  they  were  formed,  about  the  year  1407,  into  a 
single  corporation,  called  the  bank  of  St.  George,  which  was  from 
that  time  the  sole  national  creditor  and  mortgagee.  The  govern- 
ment of  this  was  entrusted  to  eight  protectors.  It  soon  became 
almost  independent  of  the  state.  Every  senator,  on  his  admission, 
swore  to  maintain  the  privileges  of  the  bank,  which  were  confirmed 
by  the  pope,  and  even  by  the  emperor.  The  bank  interposed  its 
advice  in  every  measure  of  government,  and  generally,  as  is  admitted, 
to  the  public  advantage.  It  equipped  armaments  at  its  own  ex* 
pense,  one  of  which  subdued  the  island  of  Corsica ;  and  this  acqui- 
sition, hke  those  of  our  great  Indian  corporation,  was  long  subject 
to  a  company  of  merchants,  without  any  interference  of  the  mother 
country  .J 
locreticof  Thc  iucrcasing  wealth  of  Europe,  whether  derived  from  internal 
expend!-  improvcmcut,  or  foreign  commerce,  displayed  itself  in  more  expen- 
sive consumption,  and  greater  refinements  of  domestic  life.  But 
these  effects  were  for  a  long  time  very  gradual,  each  generation 
making  a  few  steps  in  the  progress,  which  are  hardly  discernible 
except  by  an  attentive  inquirer.  It  is  not  till  the  latter  half  of  the 
thirteenth  century,  that  an  accelerated  impulse  appears  to  be  given 

♦  G.  Villani,  1.  xi.  c.  49.  %  Bisarri  Hist.  Genuens.  f.  797.  (AaN 

^  t  Matt.  Villaniy   p*  227.  (in  Muratori|     werp,  1^79*)  ^^hiavelli,  Storia  Fiorentnwii 
Script.  Rom.  Ital.  t.  xiv.)  L  viii. 


tore. 
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St.  Louis,  and  the  peaceful  temper  of  his  brother  Alfonso,  count  of 


Toulouse  and  Poitou,  gave  France  leisure  to  avail  herself  of  her 

.  •  •  •  •         STATE  OF 

admirable  fertility,  England,  that  to  a  soil  not  perhaps  inferior  society. 
to  that  of  France,  united  the  inestimable  advantage  of  an  insular 
position,  and  was  invigorated,  above  all,'  by  her  free  constitution, 
and  the  steady  industriousness  of  her  people,  rose  with  a  pretty 
uniform  motion  from  the  time  of  Edward  I.  Italy,  though  the  better 
days  of  freedom  had  passed  away  in  most  of  her  repubHcs,  made  a 
rapid  transition  from  simpUcity  to  refinement.  "  In  those  times," 
says  a  writer  about  the  year  1300,  speaking  of  the  age  of  Frederic 
II.,  "  the  manners  of  the  ItaHans  were  rude.  A  man  and  his  wife 
ate  off  the  same  plate.  There  were  no  wooden  handled  knives,  nor 
more  than  one  or  two  drinking  cups,  in  a  house.  Candles  of  wax 
or  tallow  were  unknown ;  a  servant  held  a  torch  during  supper. 
The  clothes  of  men  were  of  leather  unlined :  scarcely  any  gold  or 
silver  was  seen  on  their  dress.  The  common  people  ate  flesh  but 
three  times  a  week,  and  kept  their  cold  meat  for  supper.  Many  did 
not  drink  wine  in  summer.  A  small  stock  of  com  seemed  riches. 
The  portions  of  women  were  small;  their  dress,  even  after  marriage, 
was  simple.  The  pride  of  men  was  to  be  well  provided  with  arms 
and  horses  ;  that  of  the  nobility  to  have  lofty  towers,  of  which  ail  the 
cities  in  Italy  were  full.  But  now  frugality  has  been  changed  fol' 
sumptuousness ;  every  thing  exquisite  is  sought  after  in  dress ;  gold, 
silver,  pearls,  silks,  and  rich  furs.  Foreign  wines  and  rich  meats  are 
required.  Hence  usury,  rapine,  fraud,  tyranny,''*  &c.  This  pas- 
sage is  supported  by  other  testimonies  nearly  of  the  same  time.    The 

*  Ricobaldus  Ferrarensis,  apud  Murat.  ranks,  and  not  t6  that  of  courts,  which  in  all 

Dissert.  23.     Francisc.  Pippinus  ibidem,  ages  might   occasionally  display  consider- 

Muratori  endeavours  to  extenuate  the  autho-  able  splendour.     I  see  nothing  to  weaken 

rity  of  this  passage,  on  account  of  some  so  eiqplicit  a  testimony  of  a  contemporary, 

more  ancient  writers  who  complain  of  the  which  in  fact  is  confirmed  by  many  writers 

luxury  of  their  times,  and  of  Some  particular  of  the  next  age,  who,  according  to  the  prac- 

instances  of  magnificence  and  expense.   But  tice  of  Italian  chroniclers,  have  copied  it  a» 

Ricobaldi  alludes,  as  Muratori  nimself  ad-  dieir  own. 
mits,  to  the  mode  of  living  in  the  middle 

3  r2 
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been  the  epoch  of  increasing  luxury  throughout  Italy.     His  Pro- 


vencal knights,  with  their  plumed  helmets  and  golden  collars,  the 
sociExy.  chariot  of  his  queen  covered  with  blue  velvet,  and  sprinkled  with 
lilhes  of  gold,  astonished  the  citizens  of  Naples.*  Provence  had 
enjoyed  a  long  tranquillity,  the  natural  source  of  luxurious  magnifi- 
cence; and  Italy,  now  liberated  from  the  yoke  of  the  empire,  soon 
reaped  the  same  fruit  of  a  condition  more  easy  and  peaceful  than 
had  been  her  lot  for  several  ages,  Dante  speaks  of  the  change  of 
manners  at  Florence,  from  simphcity  and  virtue  to  refinement  and 
dissoluteness,  in  terms  very  nearly  similar  to  those  quoted  above.-f- 

Throughout  the  fourteenth  century,  there  continued  to  be  a  rapid 
but  steady  progession  in  England,  of  what  we  may  denominate  ele- 
gance, improvement,  or  luxury  ;  and  if  this  was  for  a  time  suspended 
in  France,  it  must  be  ascribed  to  the  unusual  calamities  which  befell 
that  country  under  Philip  of  Valois  and  his  son.  Just  before  the 
breaking  out  of  the  EngUsh  wars,  an  excessive  fondness  for  dress  is 
said  to  have  distinguished  not  only  the  higher  ranks,  but  the  burg- 
hers, whose  foolish  emulation  at  least  indicates  their  easy  circum- 
stances.:}; Modes  of  dress  hardly  perhaps  deserve  our  notice  on 
their  own  account ;  yet  so  far  as  their  universal  prevalence  was  a 
symptom  of  diffused  wealth,  we  should  not  overlook  either  the  in-' 
vectives  bestowed  by  the  clergy  on  the  fantastic  extravagances  of 
fashion,  or  the  sumptuary  laws  by  which  it  was  endeavoured  tQ 
restrain  them. 


*  Murat.  Dissert.  23.  ever,   was   probably  subsequent  to   1^50^ 

+  Bellincion  Berti  vid'  io  andar  cinto  when  the  times  of  wealth  and  turbulence 

Di  cuojo  e  d'osso,  e  veuir  dallo  specchio  began  at  Florence. 

La  donna  sua  senza  '1  viso  dipinto.  %  Velly,  t.  viii.  p.  352.     The  second  con- 

E  vidi  quel  di  Nerli,  e  quel  del  Veqchio  tinuator    of    Nangjs    vehemently    inveishs 

Esser  contenti  alia  pelle  scoverta,  against  the  long  beards  and  short  breeches 

E  sue  donne  al  fuso  ed  al  pennecchio.  of  his  age ;.  after  the  introduction  of  which 

Paradiso,  cant.  xv.  novelties,  he  judiciously  observes,  the  French 

-    See  too  the  rest  of  this  canto.     But  this  were  much  more  disposed  to  run  away  from 

is  put  in  the  mouth  of  Cacciaguida,   the  their  enemies  than  before,.    Spicilegium,  t« 

poet's  ancestor,  who  lived  in  the  former  half  iii.  p.  105. 

of  the  twelfth  century.     The  change,  how- 
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republics  of  antiquity,  which  might  perhaps  requine  that  security  for 


public  spirit  and  equal  rights;  partly  from  the  austere  and  injudi- 

cious  theory  of  rehgion  disseminated  by  the  clergy.     These  preju-  socieiv. 

dices  united  to  render  all  increase  of  general  comforts  odious  under  sumptoaiy 

l&ws* 

the  name  of  luxury  ;  and  a  thir4  nwtive  more  powerful  than  either, 
the  jealousy  with  which  the  great  regard  anytlung  like  imitation  in 
those  beneath  them,  co-operated  to  produce  a  sort  of  restrictive  code 
in  the  laws  of  Europe.  Some  of  these  regulations  are  more  ancient; 
but  the  chief  part  were  enacted,  both  in  France  and  England,  during 
the  fourteenth  century ;  extending  to  expenses  of  the  table,  as  ¥feU! 
as  of  apparel.  The  first  statute  of  this  description  in  our  own 
country  was,  however,  repealed  the  next  year;*  and  subsequent 
provisions  were  entirely  disregarded  by  a  nation  which  valued  liberty 
and  commerce  too  much  to  obey  lawa  conceived  in  a  spirit  hostile 
to  both.  Law&  indeed  designed  by  those  governments  to  restrain 
the  extravagance  of  their  subjects  may  well  justify  the  severe  indig- 
nation which  Adam  Smith  has  poured  upon  all  such  interference 
with  private  expenditure.  The  kings  of  France  and  England  were 
undoubtedly  more  egregious  spendthrifts  than  any  others  in  their 
dominions ;  and  contributed  far  more  by  their  love  of  ]>ageantry  to 
excite  a  taste  for  dissipation  in  their  people,  than  by  their  ordinances- 
to  repress  it. 

Mussus,  an  historian  of  Placentia,  has  left  a  pretty  copious  ac-  Domestic 
count  of  the  prevailing  manners  among  his  countrymen  about  1388 ;  itaiy. 
and  expressly  contrasts  their  more  luxurious  living  with  the  style 
of  their  ancestors  seventy  years  before ;  when,  as  we  have  seen,  they 
had  already  made  considerable  steps  towards  refinement.     This  pas- 
sage is  highly  interesting;   because  it  shews  the  regular  tenor  of 

♦  37  E.  III.     Rep.  38  E.  III.     Several  under  Philip  the  Fair.     Velly,  t.  vii.  p.  64.; 

other  statutes  of  a  similar  nature  were  passed  t.  xi.  p.  190.     These  attempts  to  restrain' 

in  this  and  the  ensuing  reign.     In  France,  what  cannot  be  restrained  continued  even 

diere  were  sumptuary  laws  as  old  as  Charle-  down  to  1700.     De  la  Mare,  Trait^  de  la 

magne,    prohibiting  or  taxing  the   use   of  Police,  t.  i.  1.  iii. 
furs ;  but  the  first  exteasive  regulation  was 
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'     individual  magnificence,  as  in  most  of  the  facts  collected  by  our  own 


and  the  French  antiquaries.  But  it  is  much  too  long  for  insertion 
SOCIETY,  in  this  place.*  No  other  country,  perhaps,  could  exhibit  so  fair  a 
picture  of  middle  life :  in  France  the  burghers  and  even  the  inferior 
gentry  were  for  the  most  part  in  a  state  of  poverty  at  this  period, 
which  they  concealed  by  an  affectation  of  ornament;  while  our 
English  yeomanry  and  tradesmen  were  more  anxious  to  invigorate 
their  bodies  by  a  generous  diet,  than  to  dwell  in  well  furnished 
houses,  or  to  find  comfort  in  cleanliness  and  elegance.-f-  The  Ger- 
man cities  however  had  acquired  with  Uberty  the  spirit  of  improve- 
ment and  industry.  From  the  time  that  Henry  V.  admitted  their 
artisans  to  the  privileges  of  free  burghers,  they  became  more  and 
more  prosperous ;%  while  the  steadiness  and  frugality  of  the  German 
character  compensated  for  some  disadvantages  arising  out  of  their 
inland  situation.  Spire,  Nuremberg,  Ratisbon,  and  Augsburg,  were 
not  indeed  like  the  rich  markets  of  London  and  Bruges,  nor  could 
their  burghers  rival  the  princely  merchants  of  Italy ;  but  they  en- 
joyed the  blessings  of  competence  diffused  over  a  large  class  of 
industrious  freemen,  and,  in  the  fifteenth  century,  one  of  the  pohtest 
Italians  could  extol  their  splendid  and  well-furnished  dwellings,  their 
rich  apparel,  their  easy  and  affluent  mode  of  living,  the  security  of 
their  rights,  and  just  equality  of  their  laws.§ 

♦  Muratori,  Antichitsi  Italiane,  Dissert,  rich  and  noble  a  country  could  afford  a  little 

23.  t.  i.  p.  325.  money  for  the  poor  pope.     Civitates  quas 

i*  These  English,  said  the  Spaniards  who  vocant  liberaSy  cum  Imperatori  soliiui  sub- 
came  over  with  Philip  11.,  have  their  houses  jiciuntur,  cujus  jugum  est  instar  libertatis ; 
made  of  sticks  and  dirt,  but  they  fare  com-  nee  profect6  usquam  gentium  tanta  libertas 
monly  so  well  as  the  king.  Harrison's  De-  est,  quant&  fruuntur  hujuscemodi  civitates. 
scription  of  Britain,  prefixed  to  Holingshed,  Nam  populi  quos  Itali  vocant  liberos,  hi 
vol.  i.  p.  315.  (edit.  1807.)  potissim^m  serviunt,  sive  Venetias  inspectes, 

%  Pfeffel,  t.  i.  p.  293.  sive  Florentiam  aut  Caenas,  in  quibus  cives 

§  £neas  Sylvius,  De  Moribus  Germano-  pneter   paucos  qui  reliquos  ducunt,    loco 

rum.    This  treatise  is  an  amplified  panegyric  mancipionun  habentur.      Cum  nee   rebus 

upon  Germany,  and  contains  several  curious  suis  uti,  ut  Hbet,  vel  fan  qu»  veliut,  et  gra- 

passages.     They  must  be  taken,  perhaps,  vissimis  opprimuntur  pecuuiarum  exactioni*- 

with  some  allowance;  for  the  drift  of  the  bus.     Apud    Germanos   omnia  laeta  sunt* 

whole  is  to  persuade  the  Germans,  that  so  omnia  jucunda ;  nemo  suis  privatur  bonis. 
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domestic  architecture.  The  fashions  of  dress  and  of  amusements 
are  generally  capricicms  and  irreducible  to  rule ;  but  every  change  society. 
in  the  dwellings  of  mankind,  from  the  rudest  wooden  cabin  to  the  Srture"'*'*" 
stately  mansion,  has  been  dictated  by  some  principle  of  convenience^ 
neatness,  comfoit  or  magnificence.  Yet  this  most  interesting  field 
of  research  has  been  less  beaten  by  our  antiquaries  than  others  comw 
paratively  barren.  I  do  not  pretend  to  a  complete  knowledge  of 
what  has  been  written  by  these  learned  inquirers ;  but  I  can  only 
Bame  one  book  in  which  the  civil  architecture  of  our  ancestors  has 
been  sketched,  loosely  indeed,  but  with  a  superior  hand;  and  another, 
in  which  it  is  partially  noticed.  1  mean  by  the  first,  a  chapter  in 
the  Appendix  to  Dr.  Whitaker's  History  of  Whalley ;  and  by  the 
secmid,  Mr.  King's  Essays  on  Ancient  Castles  in  the  Archseologia.* 
Of  these  I  shall  make  firee  use  in  the  following  paragraphs. 

The  most  ancient  buildings  which  we  can  trace  in  this  iskmd,  after 
the  departure  of  the  Romans,  were  circular  towers  of  no  great  size, 
whereof  many  remain  in  Scotland ;  erected  either  on  a  natura) 
eminence,  or  on  an  artificial  mound  of  earth.  Such  are  Ccuusborough 
Castle  in  Yorkshire,  and  Castleton  in  Derbyshire,  buik  perhaps 
before  the  conquest.-f*   To  the  lower  chambers  of  those  gloomy  keeps 


Salva  cuique  sua  haereditas  est,  nulli  nisi  communicantium  creditur.    I  suppose  tliil 

noceoli  magistratus  nocent.    Nee  apud  eo»  gives  at  least  double  for  die  total  popukn 

facdones  sicut  apud  Italas  urbes  grassantur.  tion.    He  proceeds  to  represent  the  man- 

Sunt  autem  supra  centum  civitates  b&c  liber-  ners  of  the  city  in  a  less  fovourable  point  of 

tate  fruentes,  p.  1058.  view,  charging  the  citizens  with  gluttony  and 

^  In  another  part  of  bis  works,  p.  7 19*  he  libertinism,  the  nobility  with  oppression,  the 

gives  a  specious  account  of  Vienna.    The  judges  widi  corruption,  &c.     Vienna  |)ro-> 

houses,  he  says,  had  glass  windows  and  iron  bably  had  the  vices  of  a  floimshing  city ; 

doors.    Fenestras  undique  vitreae  perlncent,  but  die  love  of  amplification  in  so  rhetorical 

et  ostia  plerumque  ferrea.   In  domibus  raulta  a  writer  as  .£neas  Sylvius  weakens  the  vehie 

et  nmnda  supellex^    A\tBb  domus  mi^ifi-  of  his  testimony,  on  whichever  side  it  it 

caeque  visnntur.     Unum  id   dedecori  est,  given, 
quod    tecta    plerumque    li^no    contegnnt,         ^  vols.  iv.  and  vi. 
pauc«  htere.    Castera  addificia  muro  lapideo         f  Mr.  Lysons  refers  Gastleton  to  the 

consistunt.      Pictae  domus  et  exterius  et  age  of  William  the  Conqueror,  but  without 

interius  splendent.  Civitatis  populus  50,000  giving  any  reMops,     Lysons's  Derbyshire 
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CHAP,  there  was  no  admission  of  light  or  air,  except  through  long  narrow 
'^'     loop-holes,  and  an  aperture  in  the  roof.     Regular  windows  were 

PART  TI 

^-^^.-•^  made  in  the  upper  apartments.  AVere  it  not  for  the  vast  thickness 
sociirrY.  of  the  walls,  and  some  marks  of  attention  both  to  convenience  and 
decoration  in  these  structures,  we  might  be  induced  to  consider  them 
as  rather  intended  for  security  during  the  transient  inroad  of  an 
enemy,  than  for  a  chieftain's  usual  residence.  They  bear  a  close 
resemblance,  except  by  their  circular  form,  and  more  insulated  situ- 
ation, to  the  peels,  or  square  towers  of  three  or  four  stories,  which 
are  still  found  contiguous  to  ancient  mansion-houses,  themselves  far 
more  ancient,  in  the  northern  counties,*  and  seem  to  have  been 
designed  for  places  of  refuge. 

In  course  of  time,  the  barons,  who  owned  these  castles,  began  to 
covet  a  more  comfortable  dwelling.  The  keep  was  either  much 
enlarged,  or  altogether  relinquished  as  a  place  of  residence,  except 
in  time  of  siege  ;  while  more  convenient  apartments  were  sometimes 
erected  in. the  tower  of  entrance,  over  the  great  gate- way,  which  led 
to  the  inner  ballium  or  court-yard.  Thus  at  Tunbridge  Castle,  this 
part  of  which  is  referred  by  Mr.  King  to  the  beginning  of  the  thir- 
teenth century,  there  was  a  room,  twenty-eight  feet  by  sixteen,  on 
each  side  of  the  gate-way ;  another  above,  of  the  same  dimensions, 
with  an  intermediate  room  over  the  entrance ;  and  one  large  apart- 
ment on  a  second  floor  occupying  the  whole  space,  and  intended  for 
state.  The  windows  in  this  class  of  castles  were  still  little  better  than 
loop-holes  on  the  basement  story,  but  in  the  upper  rooms  often  large 
and  beautifully  ornamented,  though  always  looking  inwards  to  the 

p.  ccxxxvi.     Mr.. King  had  satisfied  himself  tive  parts  in  Archteologia,  vol.  vi.  p.  244. 

that  it  was  built  during  the  Fleptarchy,  and  are  not  remarkably  inaccurate,  the  arcbitec- 

even  before  the  conversion  of  the  Saxons  to  ture  is  too  elegant  for  the  Danes,  much  more 

Christianity ;  but  in  this  he  gave  the  reins,  for  the  unconverted  Saxons.      Bodi  these 

as  usual,  to  his  imagination,  which  as  much  castles  are  inclosed  by  a  court,  or  ballium, 

exceeded  his  learning,  as  the  latter  did  his  with  a  fortified  entrance,  like  those  erected 

judgement.     Conisborough  should  seem,  by  by  the  Normans. 

the  name,  to  have  been  a  royal  residence,  •  Whiuker*s  Hist,  of  Whalley.     Lysons's 

which  it  certainly  never  was  after  the  con-  CuroberlaDd,  p.  ccvi. 
^uest    But  if  the  engravings  of  the  decora* 
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eouit.     Edward  I.  introduced  a  more  splendid  and  convenient  style  CHAP, 
of  castles,  containing  many  habitable  towers,  with  communicating  ^j^j\j 
apartments.      Conway  and  Carnarvon  will  be  familiar  examples,  ''^^^"^y' 
The  next  innovation  was  the  castle-palace ;  of  which  Windsor,  if  not  society. 
quite  the  earliest,  is  the  most  magnificent  instance.     Alnwick,  Na- 
worth,  Harcwood,  Spofibrth,  Kenilworth,  and  Warwick,  were  all 
built  upon  this  scheme  during  the  fourteenth  century,  but  subsequent 
enlargements  have  rendered  caution  necessary  to  distinguish  their 
original  remains.     "  The  odd  mixture,''  says  Mr.  King,  "  of  conve- 
nience and  magnificence  with  cautious  designs  for .  protection  and 
defence,  and  with  the  inconveniences  of  the  former  confined  plan  of  a 
close  fortress,  is  very  striking.''    The  provisions  for  defence  became 
now,  however,  little  more  than  nugatory  ;  large  arched  windows,  Uke 
those  of  cathedrals,  were  introduced  into  halls,  and  this  change  in 
architecture  manifestly  bears  witness  to  the  cessation  of  baronial  wars, 
and  the  increasing  love  of  splendour  in  the  reign  of  Edward  III. 

To  these  succeeded  the  castellated  houses  of  the  fifteenth  century ; 
such  as  Herstmonceux  in  Sussex ;  Haddon  Hall  in  Derbyshire,  and 
the  older  part  of  Knowle  in  Kent.*  They  resembled  fortified  castles 
in  their  strong  gate-ways,  their,  turrets  and  battlements,  to  erect 
which  a  royal  Ucence  was  necessary,  but  their  defensive  strength 
could  only  have  availed  against  a  sudden  afiray  or  attempt  at  forcible 
dispossession.  They  were  always  built  round  one  or  two  court-yards^ 
the  circumference  of  the  first,  when  there  were  two,  being  occupied 
by  the  offices  and  servants'  rooms,  that  of  the  second  by  the  state- 
apartments.  Regular  quadrangular  houses,  not  castellated,  were 
sometimes  built  during  the  same  age,  and  under  Henry  VII.  became 
universal  in  the  superior  style  of  domestic  architecture.-f-  The 
quadrangular  form,  as  well  from  security  and  convenience,  as  from 
imitation  of  conventual  houses,  which  were  always  constructed  upon 

*  The  ruins  of  Heratmoncenx  are,  I  be-  is  of  tbe  fifteenth  centurj.    Ljrsona's  Der^ 

Ueve,  toleraUy  authentic  remains  of  Heniy  byshire. 
VI.'s  age,  but  a  modeni  antiauary  asserts         t  Archseologia,  toI.  vi.  . 
that  only  one  of  the  courts  at  Haddon  Hall 

VOL.  II.  3  8 
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CHAP,  that  model,  was  generally  preferred  ;  even  where  the  dwelling-house, 

PARTH. 


IX 

as  indeed  was  usual,  only  took  up  one  side  of  the  indosure,  and  the 


remaining  three  contained  the  offices,  stables,  and  farm^buildings 

STATE  OF       I  ^ 

SOCIETY,  with  Walls  of  communication.  Seveaml  very  old  parsonages  appear 
to  have  been  built  in  this  manner.*  It  is,  however,  very  difficult  to 
discover  any  fragments  of  houses  inhabited  by  the  gentry,  before  the 
reign,  at  soonest,  of  Edward  III.,  cm:  even  to  trace  them  by  engravings 
in  the  older  topographical  works ;  not  only  f)rom  the  dilapidations  of 
time,  but  because  very  few  considerable  mansions  had  been  erected 
by  that  class,  A  great  part  of  England  afibrds  no  stone  fit  for  buiU^ 
ing ;  and  the  vast,  though  unfortunately  not  inexhaustiUe,  resources 
of  her  oak  forests  were  easily  applied  to  less  durable  and  magoifi^ 
cent  structures.  A  frame  of  massive  timber,  indefiaident  of  walls, 
and  resembUng  the  inverted  hull  of  a  large  ship,  formed  the  skel^on, 
0s  it  were,  (^  an  ancient  hall ;  the  principal  beams  springing  firom 
the  ground  naturally  curved,  and  forming  a  Gothic  arch  overhead; 
The  intervak  of  liiese  wore  filled  up  with  horizontal  planks ;  but  in 
the  earlier  buildii^,  at  least  in  some  districts,  no  part  of  tibe  walls 
wto  of  stjone.*!**  Stone  hotu^es  however  are  mentioned  as  belonging 
to  citixens  o^  London,  even  in  the  reign  of  Henry  II.  4  and,  though 
not  oSlxxi  p^ltaps  regularly  hewn  stones,  yet  those  scattered  over  the 
soil.  Of  dug  from  fhnt  quarries,  boond  together  with  a  very  sto'ong 
imd  di»rable  cement,  were  empk^ed  in  the  construction  of  manerial 
houses,  especially  in  the  western  counties,  and  other  parts  where 
ti^  material  is  easily  procured.^  Gradually  even  in  timber  build<- 
mgs,  the  interval  of  the  main  beams,  which  now  became  perpendi-- 
eular,  not  throwing  off  their  curved  springers  till  they  reached  a 
considerable  height,  were  occupied  by  stone  walls,  oi',  where  stone 
was  expensive,  by  mortar  or  plaster,  intersected  by  horizontal  or 
dia^iia>t  beams,  grooved  into  the  principal  piers.||    This  mode  of 

*  BWttiefitld's  HtftMkf  trri.  iU.  p,  248.       of  the  ciwn— iiilty,  except  btre  and  tiiere  in 
t  Whitaker's  Hist,  of  Whalley.  the  wesM^oaotry  tovM^  isere  madrof  stoaCL 


I 


Lyttleton,  t.  w.  ».  )S^  p.  514.    Thia  lias  about  U70. 

Harrison  says,  uat  few  of  the  houses         |  Hist,  of  Whatioy. 
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building  continued  for  a  long  time,   and  is  still  familiar  to  our  CHAP. 

PART  II. 


eyes  in  the  older  streets  of  the  metropolis  and  other  towns,  and  in 


m^iy  parts  of  the  country.*  Early  in  the  fourteenth  century,  the 
art  of  building  with  brick,  which  had  been  lost  since  the  Roman  societv. 
dominion,  was  introduced  probably  from  Flanders.  Though  several 
edifices  of  that  age  are  cosistructed  with  this  material,  it  did  not 
come  into  general  use  till  the  reign  of  Henry  Vl.-f*  Many  consider- 
able houses  as  well  as  pubUc  buildings  were  erected  with  bricks 
during  his  reign  and  that  of  Edward  IV.,  chiefly  in  the  eastern  coun* 
ties,  where  the  deficiency  of  stone  was  most  experienced.  Few,  if 
any,  brick  mansion  houses  of  the  fifteenth  century  exist,  except  in 
ruins ;  but  Queen's  Coll^^e  and  Clare  Hall  at  Cambridge,  and  part 
oi  Eton  College,  are  subsisting  witnesses  to  liie  durability  of  the 
material  as  it  was  then  employed. 

It  is  an  error  to  suppose,  that  the  En^sh  gentry  were  lodged  in  Meanness 
stately  or  even  in  well-sized  houses.      Generally  speaking,  their  mansion!!'^ 
dwellings  were  almost  as  inierior  to  those  of  their  descendants  in    "*^ 
capacity,  as  they  were  in  convenience.    The  usual  arrangement  con* 
sisted  of  an  entrance-passage  running  through  the  house,  with  a  hall 
on  one  side,  a  parlour  beyond,  and  oae  or  two  chambers  above,  and 
on  the  opposite  side,  a  kitchen,  pantry  an,d  other  oflices.J     Such 
was  the  ordinary  manor-house  of  the  fifteenth  and  sixteenth  centu- 
ries, as  appears  not  only  from  documents  and  engravings,  but,  as  to 
the  latter  period,  from  the  buildings  themselves,  sometimes,  though 

^  The  an<»ent  manoars  and  bouses  of  our  Northamptonshire,  and  ano&er  in  that  of  Sir 
gentlenreiiy  skye  Harrison,  are  yet  and  for  Adrian  Foskeife.  Both  these  houses  appear 
die  most  part  of  strong  timber,  in  framing  to  have  been  of  the  dimensions  and  arrange- 
whereof  our  carpenters  have  been  and  are  ment  mentioned.  And  even  in  boiises  of  a 
worthily  preferred  before  those  of  like  science  more  ample  extent,  the  bisection  of  die 
among  all  other  nations.  Howbeit  such  as  ground-plot  by  an  entrance  passage  was,  I 
are  lately  builded  are  either  of  brick  or  hard  believe,  universal,  and  is  a  proof  of  antiquitj. 
stone,  or  both.  p.  316.  Haddon  Hall  and  Penshurst  still  display  thii 

t  Arcbaeologia,  vol.  i.   p.  143. ;  vol.  iv.  ancient  arrangement,  which  has  been  altered 

p.  01.  in  some  old  houses.     About  the  rei^  of 

j:  Hist,  of  Whfllley.     In  Stmtt's  View  of  James  I.,  or  perhaps  a  litde  sooner,  architects 

Manners  we  have  an  inventory  of  furniture  began  to  perceive  the  additional  grandeur  of 

in  the  house  of  Mr.  Richard  Fermor,  ances-  entering  die  great  ball  at  once. 
tor  of  the  earl  of  Pomfret,  at  Easton  in 

3s2 
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CHAP,  not  very  frequently,  occupied   by  families  of  consideration,  more 
^  ?^'     often  converted  into  farm-houses,   or   distinct  tenements.     Larger 

PART  11.  '  ® 

^-•^^*^  structures  were  erected  l)y  men  of  great  estates  during  the  reigns  of 
SOCIETY.  Henry  VI.  and  Edward  IV. ;  but  very  few  can  be  traced  much  higher ; 
and  such  has  been  the  effect  of  time,  still  more  through  the  advance 
or  decline  of  families,  and  the  progress  of  architectural  improvement, 
than  the  natural  decay  of  these  buildings,  that  I  should  conceive  it 
difficult  to  name  a  house  in  England,  still  inhabited  by  a  gentleman, 
and  not  belonging  to  the  order  of  castles,  the  principal  apartments 
of  which. are  older  than  the  reign  of  Henry  VII.  The  instances  at 
least  must  be  extremely  few.* 

:  France  by  no  means  appears  to  have  made  a  greater  progress  than 
our  own  country  in  domestic  architecture.  Except  fortified  castles, 
I  do  not  find  in  the  work  of  a  very  miscellaneous,  but  apparently 
diligent  wriler,-f-  any  considerable  dwellings  mentioned  before  the 
reign  of  Charles  VII.,  and  very  few  of  so  early  a  date.J  Jacques 
Coeur,  a  famous  merchant  vmjustly  persecuted  by  that  prince,  had  a 
handsome  house  at  Paris,  as  well  as  another  at  Beaumont-sur-Oise.§ 


*  Single  roomS;  windows,  doorways,  &c. 
of  an  earlier  date  may  perhaps  not  unfre- 
quently  be  found ;  but  such  instances  are 
always  to  be  verified  by  their  intrinsic  evi- 
dence, not  by  the  tradition  of  the  place. 
The  most  remarkable  fragment  of  early  build- 
ing which  I  have  any  where  found  mentioned 
is  at  a  house  in  Berkshire,  called  Appleton, 
where  there  exists  a  sort  of  prodigy,  an  en- 
trance passage  with  circular  arches  in  the 
Saxon  style,  which  must  probably  be  as  old 
as  the  reign  of  Henry  II.  No  other  private 
house  in  England,  or  perhaps  in  Europe, 
can  boast  of  such  a  monument  of  antiquity. 
Lysons^s  Berkshire,  p.  212.  234. 

i'  Melanges  tires  d'une  grande  biblio- 
thique,  par  M.  de  Paulmy,  t.  iii  et  xxxi.  It 
is  to  be  regretted  that  Le  Grand  d'Aussy 
nev^r  completed  that  part  of  his  Vie  priv6e 
des  Frangais,  which  was  to  have  compre- 
hended the  history  of  civil  architecture.  Vil- 
laret  has  slightly  noticed  its  state  about  1 3^0. 
tii.  p.l4J. 


X  Chenonceaux  in  Touraine  was  built  bj 
a  nephew  of  Chancellor  Duprat;  Gaillon  in 
the  department  of  Eure  by  Cardinal  A mboise ; 
botli  at  the  beginning  of  the  sixteenth  cen- 
tury. These  are  now  considered,  in  their 
ruins,  as  among  the  most  ancient  houses  in 
France.  A  rare  work  by  Ducerceau,  (Les 
plus  excellens  b'Atiniens  de  France,  l607.) 
gives  accurate  engravings  of  thirty  houses, 
but  with  one  or  two  exceptions,  they  seem 
all  to  have  been  built  in  the  sixteenth  cen- 
tury. Melanges  tir6s,  &c.'  Even  in  that 
age,  defence  was  naturally  an  object  in 
constructing  a  French  mansion-house;  and 
where  defence  is  to  be  regarded^  splendour 
and  convenience  must  give  way.  The  name 
of  chateau  was  not  retained  without  meaning. 

§  Melanges  tir6s,8cc.  t.iii.  For  the  pros- 
perity and  downfall  of  Jacques  Ceeur  see 
Villaret,  t.  xvi.  p.  11.;  but  more  especially 
Mem.  de  TAcad.  des  Inscrip.  t.  xx.  p.  509* 
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It  is  obvious  that  the  long  calamities  which  France  endufed  before  CHAP. 

^  IX. 

PARxn. 


the  expulsion  of  the  English  must  have  retarded  this  eminent  branch 


x)f  national  improvement 

Even  in  Italy,  where  from  the  size  of  her  cities,  and  social  refine-  society. 
ments  of  her  inhabitants,  greater  elegance  and  splendour  in  building 
were  justly  to  be  expected,  the  domestic  architecture  of  the  middle 
ages  did  not  attain  any  perfection.  In  several  towns,  the  houses  . 
wiere  covered  with  thatch,  and  suffered  consequently  from  destructive 
fires.  Costanzo,  a  KeapoUtan  historian  near  the  end  of  the  sixteenth 
century,  remarks  the  change  of  manners  that  had  occurred  since  the 
reign  of  Joanna  II.  one  hundred  and  fifty  years  before.  The  great 
families  under  the  queen  expended  all  their  wealth  on  their  retainers, 
and  placed  their  chief  pride  in  bringing  them  into  the  fidd.  They 
were  ill  lodged,  not  sumptuously  clothed,  not  luxurious  in  their 
tables.  The  house  of  Caracciolo,  high  steward  of  that  princess,  one 
of  the  most  powerful  subjects  that  ever  existed,  having  fallen  into  the 
hands  of  persons  incomparably  below  his  station,  had  been  enlarged 
by  them,  as  insi^cient  for  their  accommodation.*  If  such  were 
the  case  in  the  city  of  Naples  so  late  as  the  beginning  of  the  fifteenth 
century,  we  may  guess  how  mean  were  the  habitations  in  less  polished 
parts  of  Europe. 

The  two  most  essential  improvements  in  architecture  during  this  luyemienof 
period,  one  of  which  had  been  missed  by  the  sagacity  of  Greece  and  In^gu^ 
Rome,  were  chimneys  and  glass-windows.  Nothing  apparently  can 
be  more  simple  than  the  former ;  yet  the  wisdom  of  ancient  times 
had  been  content  to  let  the  smoke  escape  by  an  aperture  in  the 
centre  of  the  roof;  and  a  discovery,  of  which  Vitruvius  had  not  a 
glimpse,  was  made,  perhaps  in  this  country,  by  some  forgotten 
semi-barbarian.  About  the  middle  of  the  fourteenth  century,  the 
use  of  chimneys  is  distinctly  mentioned  in  England  and  in  Italy ; 
but  they  are  found  in  several  of  our  castles  which  bear  a  much  older 
date.-f-     This  country  seems  to  have  lost  very  early  the  art  of  making 

♦  Giannone^  1st.  di  Napoli^  t.  iii.  p.  £80.         t  Muratori,  Antick.  Ital.  Dissert,  9.5.  p. 
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CHAP,  glass,  which  was  preserved  in  France,  whence  artificers  were  brought 

PART  II. 


into  England  to  furnish  the  windows  of  some  new  churches  in  the 


seventh  century,*  It  is  said  that  in  the  reign  of  Henry  III.,  few 
SOCIETY,  ecclesiastical  buildings  had  glazed  windows.^  Suger,  however,  a 
century  before,  had  adorned  his  great  work,  the  abbey  of  St.  Denis, 
with  windows  not  only  glazed,  but  painted  ;J  and  I  presume  that 
other  churches  of  the  same  class,  both  in  France  and  England,  espe^ 
cially  after  the  lancet-shaped  window  had  yielded  to  one  of  ampler 
dimensions,  were  generally  decorated  in  a  similar  manner.  Yet  glass 
is  said  not  to  have  been  employed  in  the  domestic  architecture  of 
France  before  the  fourteenth  century  ;§  and  its  introduction  into 
England  was  probably  by  no  means  earlier.  Nor  indeed  did  it 
come  into  general  use  during  the  period  of  the  middle  ages.  Glazed 
windows  were  considered  as  moveable  furniture,  and  probably  bore 
a  high  price.  When  the  earls  of  Northumberland,  as  late  as  the 
reign  of  Elizabeth,  left  Alnwick  Castle,  the  windows  were  taken  out 
of  their  frames,  and  careftilly  laid  by.|| 
Furniture  of  But  if  thc  domcstic  buildiugs  of  the  fifteenth  century  would  not 
seem  very  spacious  or  convenient  at  present,  far  less  would  this  lux- 

390,     Beckmaiiy  in  his  History  of  Inven-  quity.     Chimneys  are  still  more  modern  in 

tions,  vol.  i.  a  work  of  very  great  research,  France  ;  and  seem,  according  to  Paulmy,  to 

cannot  trace  any  explicit  mention  of  chim-  have  come  into  common  use  since  the  mid- 

neys  beyond  the  \\Titings  of  John  Villani,  die  of  the  seventeenth  century.     Jadis  nos 

vi'herein  however  they  are  not  noticed  as  a  p^res  n'avoient  qu*un  unique  chauffoir,  qui 

new  invention.    Piers  Plowman,  a  few  years  4toit  commun  k  toute  une  famille,  et  quel- 

later  than  Villani,  speaks  of  a   ^' chambre  quefois  sL  plusieurs.  t.  iii.  p.  J  3d.     In  another 

with  a  chinmey"  in  which  rich  men  usually  place,  however,  he  says ;  II  paratt  que  les 

dined.     But  in  the  account-book  of  Bolton-  tuyeaux  de  chemin^es  6taient  d6j4  tr6s  en 

Abbey,  under  the  year  1311,  there  is  a  charge  usage  en  France,  t  xxxi.  p.  232. 

pro  fiiciendo  camino  in  the  rectory-house  of  *  Du  Cange,  v.  Vitreae.     Bentliam's  His- 

Gargrave.     Whitaker's  Hist,  of  Craven,  p.  tory  of  Ely,  p.  22. 

331.     This  may,  I  think,  have  been  only  an  f  Matt.  Paris.  Vitae  Abbatum  St.  Alb. 

iron  stove  or  fire-pan  ;  diough  Dr.  W.  with-  p.  122. 

out  hesitation  translates  it  a  chimney.  How-  J  Recueil  des  Hist.  t.  xii.  p.  101. 

ever,  Mr.  King  in  his  observations  on  ancient  |  Paulmy,  t.  iii.  p.  132.     Villaret,  t.  xi. 

cmstles,  Archaeol.  vol.  vi.  and  Mr.  Strutt,  in  p.  141.     Macpherson,  p.  (i79* 

his  View  of  Manners,  vol.  i.  describes  chim-  ||  Northumberland  Household  Book,  pre- 

neys  in  castles  of  a  very  old  construction,  face,  p.  16.     Bishop  Percy  says,  on  the  a«i- 

That  at  Conisborough  in  Yorkshire  is  pecu-  thoritj  of  Harrison,  that  glass  was  not  com- 

liarly  worthy  of  attention,  and  carries  back  monly  used  in  the  reign  of  Henry  VHI. 

this  important  invention  to  a  remote  anti- 
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urious  generation  be  content  with  their  internal  accommodations.  CHAP. 
A  gentleman^'s  house  containing  three*or  four  beds  was  extraordinarily  ^^* 
well  provided ;  few  probably  had  more  than  two.  The  waUs  were  wv-w' 
commonly  bare,  without  wainscot  or  even  plaster;  except  that  some  socIe^! 
great  houses  were  furnished  with  hangings,  and  that  perhaps  hardly 
so  soon  as  the  reign  of  Edward  IV.  It  is  unnecessary  to  add,  thai; 
neither  libraries  of  books  nor  pictures  could  have  found  a  place 
among  furniture.  Silver  plate  was  very  rare,  and  hardly  used  for 
the  table.  A  few  inventories  of  furniture  that  still  remain  exhibit  a 
miserable  deficiency.*  And  this  was  incomparably  greater  in  pri- 
vate gentlemen's  houses  than  among  citizens,  and  especially  foreign 
merchants.  We  have  an  inventory  of  the  goods  belonging  to  Con- 
tariniy  a  rich  Venetian  trader,  at  his  house  in  St.  Botolph'j^  Lane, 
A.  D.  1481.  There  appear  to  have  been  not  less  than  ten  beds,  and 
glass  windows  are  specially  noticed  as  moveable  furniture.  No 
mention  however  is  made  of  chairs  or  looking-glasses.-f  If  we  com-* 
pare  this  account,  however  trifling  in  our  estimation,  with  a  similar 
inventory  of  furniture  in  Skipton  Castle,  the  great  honomr  of  the 
earls  of  Cumberiand,  and  among  the  most  splendid  mansions  of  the 
north,  not  at  the  same  period,  for  I  have  not  found  any  inventory 
of  a  noblenmn^s  furniture  so  ancient,  but  in  1572,  after  almost  a 
century  of  continual  improyeraent,  we  shall  be  astonished  at  the  in- 

*  See  some  curious  valuations  of  fmtii-  this  work^  among  jereral  interettiiig  facta 

ture  and  stock  in  trade  at  Colchester  in  1^96  of  the  same  ckss,  we  have  another  inventory 

and    1301.   Eden's  Introduct.  to   State  of  of  the  goods  of  '^  John  Port,  late  the  king's 

tfie  Poor,  p.  ^0  and  25.,  from  the  rolls  of  servant/'  who  died  about  15M;   He  serais 

parliament.     A  carpenter's  stock  was  valued  to  have  been  a  nan  of  some  consideration 

'at  a  shilling,   and  consisted  of  five  tools,  and  probablj  a  merchant.     The  house  e<Mi 

CNher  tradesmen  were  almost  as  poor;  but  siated  of  a  hall,  parlovr,  buttery,  and  kitchen 

a  tanner's  stock,  if  there  is  no  mistake,  was  with  two  chambers,  and  one  smaller,  on  the 

worth  £.g  \7s.  lOd.  more  than  ten  times  floor  above  ;  a  napery,  or  linen  room,  awl 

any  odier.    Tanners  were  principal  trades*  three  garrets,  besides  a  shop,  which 


men,  the  chief  part  of  dress  being  made  of  probaWy  detached.     There  were  five  bed* 

leather.     A  very  few  silver  cups  and  spoons  steads  in  the  house,  and  on  the  whole  a  great 

are  the  only  articles  of  plate;  and  as  the  deal   of  furniture   for  those  tones;   mncli 

ibrmer  are  viAied  but  at  one  or  two  shillings,  more  dmn  I  have  seen  in  any  other  iaven- 

they  had,  I  suppose,  but  a  little  silver  on  tory.     His   pl^te  is   vdaed  at  £^;  his 

the  rim.  jewels  at  £.%S ;    his  funeral  expenses  at 

t  NicboUs's  lUustrations,  p.   IIQ*      In  £.7S  6s.  9d.  p.  1  ig. 
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CHAP,  ferior  provision  of  the  baronial  residence.     There  were  not  more 
than  seven  or  eight  beds  in  this  great  castle ;  nor  had  any  of  the 

PART  II.  ,  ^        ,  ^  ... 

^-^v-^  chambers  either  chairs,  glasses,  or  carpets.*  It  is  in  this  sense,  pro- 
sociFiY.  bably,  that  we  must  understand  iEneas  Sylvius,  if  he  meant  any- 
tliing  more  than  to  express  a  traveller's  discontent,  when  he  declares 
that  the  kings  of  Scotland  would  rejoice  to  be  as  well  lodged  as  the 
second  class  of  citizens  at  Nuremberg.-f*  Few  burghers  of  that 
town  had  mansions,  I  presume,  equal  to  the  palaces  of  Dumferhn  or 
Stirling,  but  it  is  not  unlikely  that  they  were  better  furnished. 
Farra houses  In  thc  coustructiou  of  farm-houscs  and  cottages,  especially  the 
tBges.  latter,  there  have  probably  been  fewer  changes  ;  and  those  it  would 
be  more  difficult  to  follow.  No  building  of  this  class  can  be  sup- 
posed to  exist  of  the  antiquity  to  which  the  present  work  is  confined ; 
and  I  do  not  know  that  we  have  any  document  as  to  the  inferior 
architecture  of  England,  so  valuable  as  one  which  M.  de  Paulmy 
has  quoted  for  that  of  France,  though  perhaps  more  strictly  ap- 
plicable to  Italy,  an  illuminated  manuscript  of  the  fourteenth  cen- 
tury, being  a  translation  of  Crescentio's  work  on  agriculture,  illus-. 
trating  the  customs,  and,  among  other  things,  the  habitations  of  the 
agricultural  class.  According  to  Paulmy,  there  is  no  other  difference 
between  an  ancient  and  a  modern  farm-house,  than  arises  from  the 
introduction  of  tiled  roofs.J     In  the  original  work  of  Crescentio,  a 

*  Whitaker's  Hist,  of  Craven,  p.  289.     A  Foskewe'a  opulence  appears  to  have  been 

better  notion  of  tbe  accommodations  usual  greater ;  he  had   a  service  of  silver  plate^ 

in  the  rank  immediately  below  may  be  col-  and  his  parlour  was  furnished  with  hangings, 

lected   from  two   inventories  published  by  '^This  was  in  1539;  it  is  not  to  be  imagined 

Strutt,  oneof  Mr.  Fermor's  house  at  Easton,  that  a  knight  of  the  shire  a  hundred  years 

the  other  Sir  Adrian  Foskewe's.  I  have  men*  before  would  have  rivalled  even  this  scanty 

tioued  the  size  of  these  gentlemen's  houses  provision  of  moveables.     Strutf  s  View  of 

already.     In   the  former,   the  parlour   had  Manners,  vol.   iii.   p.   63.     These   details^ 

wainscot,  a  table   and   a  few   chairs :    the  trifling  as  they  may  appear,  are  absolutely 

chambers   above  had   two   best  beds,  and  necessary  in  order  to  give  an  idea  with  some 

there  was  one  servant's  bed ;  but  the  inferior  precision  of  a  state  of  national  wealth  sq 

servants  had  only  mattresses  on  the  floor,  totally  difl^erent  from  the  present. 

The   best  chambers  had  window  shutters  f  Cuperent  tam  egregi^  Scotorum  reges 

and  curtains.     Mr.  Fermor,  being  a  mer-  qudm  mediocres   Nurembergae  cives  habi- 

chant,  was  probably  better  supplied  than  Ure.    ^n  Sylv.  apud  Schmidt,  Hist  dea 

tbe  neighbooring  gentr)\     His  plate  how-  Allem.  t.  v.  p.  510. 

ever  consisted  of  only  sixteen  spoons,  and  "J;  t.iii.  p.  127* 
a  f«w  goblets  and  ale  pots.     Sir  Adrian 
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native  df  Bologna,  who  composed  this  treatise  on  rural  afiairs  about  CHAP. 

IX. 

PART  II. 


the  yCT,r  1300,  an  Italian  farm-house,  when  built  at  least  according     '^' 


to  his  plan,  appears  to  have  been  commodious  both  in  size  and 
arrangement.*  Cottages  in  England  seem  to  have  generally  con-  IScifnT 
sisted  of  a  single  room  without  division  of  stories.  Chimneys  were 
unknown  in  such  dwelHngs  till  the  early  part  of  Elizabeth's  reign, 
when  a  very  rapid  and  sensible  improvement  took  place  in  the  com* 
forts  of  our  yeomanry  and  cottagers.-f- 

It  must  be  remembered,  that  I  have  introduced  this  disadvanta-  Eccieuasu. 
geous  representation  of  civil  architecture,  as  a  proof  of  general  poverty  ^t^!^  *** 
and  of  backwardness  in  the  refinements  of  life.  Considered  in  its 
higher  departments,  that  art  is  the  principal  boast  of  the  middle  ages. 
The  common  buildings,  especially  those  of  a  public  kind,  were  con- 
structed with  skill  and  attention  to  durability.  The  castellated  style 
displays  these  quahties  in  greater  perfection;  the  means  are  well 
adapted  to  their  objects,  and  its  imposing  grandeur,  though  chiefly 
resulting  no  doubt  firom  massiveness  and  historical  association,  some- 
times indicates  a  degree  of  architectural  genius  in  the  conception. 
But  the  most  remarkable  works  of  this  art  are  the  religious  edifices 
erected  in  the  twelfth  and  three  following  centuries.  These  struc- 
tures, uniting  sublimity  in  general  composition  with  the  beauties  of 
variety  and  form,  intricacy  of  parts,  skilful  or  at  least  fortunate 
effects  of  shadow  and  light,  and  in  some  instances  with  extraordinary 
mechanical  science,  are  naturally  apt  to  lead  those  antiquaries  who 
are  most  conversant  with  them  into  too  partial  estimates  of  the  times 
wherein  they  were  founded.  They  certainly  are  accustomed  to  be- 
hold the  fairest  side  of  the  picture.  It  was  the  favourite  and  most 
honourable  employment  of  ecclesiastical  wealth,  to  erect,  to  enlarge, 

*  Crescentius  in  Commodum  Ruralium.  oeys  were  not  used  in  the  fenn-houses  of 
(Lovaniae,  absque  anno).  This  old  edition  Cheshire  till  within  forty  years  of  the  pub- 
contains  many  coarse  wooden  cuts,  possibly  lication  of  King's  Vale-royal,  (1656);  the 
taken  from  the  illuminations  which  Paulmy  fire  was  in  the  midst  of  the  house,  against  a 
found  in  his  manuscript.  hob  of  clay,  and  the  oxen  lived  under  tht 

f  Harrison*s  account  of  England^  pre-  same  roof.    Whitaker^s  Craven,  p.  334. 
fixed  to  Hollingshed*s  Chronicles.    Chim- 

VOL.  II.  3    T 
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CHAP,  to  repair,  to  decorate  cathedral  and  conventual  churches.     An  im 
IX. 

PART  II. 


mense  capital  must  have  been  expended  upon  these  buildings  in 


England  between  the  conquest  and  the  reformation.  And  it  is 
lociFix  pleasing  to  observe  how  the  seeds  of  genius,  hidden  as  it  were  under 
the  frost  of  that  dreary  winter,  began  to  bud  to  the  first  sunshine  of 
encouragement.  In  the  darkest  period  of  the  middle  age,  especially 
after  the  Scandinavian  incursions  into  France  and  England,  eccle- 
siastical architecture,  though  always  far  beyond  any  other  art, 
bespoke  the  rudeness  and  poverty  of  the  times.  It  began  towards 
the  latter  part  of  the  eleventh  century,  when  tranquillity,  at  least 
from  foreign  enemies,  was  restored,  and  some  degree  of  learning 
re-appeared,  to  assume  a  more  noble  appearance.  The  Anglo- 
Norman  cathedrals  were  perhaps  as  much  distinguished  above  other 
works  of  man  in  their  own  age,  as  the  more  splendid  edifices  of  a 
later  peiiod.  The  science  manifested  in  them  is  not  however  very 
great ;  and  their  style,  though  by  no  means  destitute  of  lesser  beau- 
ties, is  upon  the  whole  an  awkward  imitation  of  Roman  architecture, 
or  perliaps  more  immediately  of  the  Saracenic  buildings  in  Spain, 
and  those  of  the  lower  Greek  empire.*     But  about  the  middle  of 

*  The  Saracenic  architecture  was  once  enough  in  smaller  ornamental  columns.  In 
conceived  to  have  been  the  parent  of  the  fact^  the  Roman  architecture  is  universally 
Gothic.  But  the  pointed  arch  does  not  acknowledged  to  have  produced  what  we 
occur,  I  believe,  in  any  Moorish  buildings;  call  the  Saxon  or  Norman ;  but  it  is  re- 
while  the  great  mosque  of  Cordova,  built  markable  that  it  should  have  been  adopted, 
in  the  eishth  century,  resembles^  except  by  with  no  variation  but  that  of  the  singular 
its  supenor  beauty  and  magnificence,  one  of  horse-shoe  arch,  by  the  Moors  of  Spain, 
our  oldest  cathedrals ;  the  nave  of  Glocester,  The  Gothic,  or  pointed  arch,  though  very 
for  example,  or  Durham.  Even  the  vault-  uncommon  in  the  genuine  Saracenic  of 
in^  is  similar,  and  seems  to  indicate  some  Spain  and  the  Levant,  may  be  found  in 
imitation,  diougii  perhaps  of  a  common  some  prints  from  Eastern  buildings ;  and  is 
model.  Compare  Archaeologia,  vol.  xvii.  particularly  striking  in  the  fegade  of  the 
plate  1.  and  2.  with  Murphy *s  Arabian  An-  great  mosque  at  Lucknow,  in  Salt's  designs 
tiquities,  plate  5.  The  pillars  indeed  at  for  Lord  Valentia's  Travels.  The  pointed- 
Cordova  are  of  the  Corinthian  order,  per-  arch  buildings  in  the  Holy  Land  have  all 
fecdy  executed,  if  we  may  trust  the  engrav-  been  traced  to  the  age  of  the  Crusades, 
ing,  and  the  work,  I  presume,  of  Christian  Some  arches,  if  they  deserve  the  name,  tfiat 
architects ;  while  those  of  our  Auglo-Noi^  have  been  referred  to  this  class,  are  not 
man  cathedrals  arc  generally  an  imitation  pomted  by  their  construction,  but  rendered 
of  the  Tuscan,  the  builders  not  venturing  such  by  cutting  off  and  hoHowing  the  pro 
to  trust  their  roofs  to  a  more  slender  sup-  jections  of  horizontal  stones, 
port,  though  Corinthian  foliage  is  common 
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the  twelfth  century,  this  manner  b^an  to  give  place  to  what  is  im*  CHAR 
properly  denominated   the  Gothic  architecture;*    of   which  the     *^' 
pointed  arch,  formed  by  the  segments  of  two  intersecting  semicircles,  ^^v-^ 
struck   from   points   equidistant    from   the  centre  of  a    common  societt' 
diameter,  has  been  deemed  the  essential  characteiistic.     We  are- 
not  concerned  at  present  to  inquire,  whether  this  style  originated  in 
France  or  Germany,  Italy  or  England,  since  it  was  certainly  almost 
simultaneous  in  all  these  countries  yf  nor  from  what  source  it  was 
derived  ;  a  question  of  no  small  difficulty.     I  would  only  venture  to 
remark,  that  whatever  may  be  thought  of  the  origin  of  the  pointed 
arch,  for  which  there  is  more  than  one  mode  of  accounting,  we  must 
perceive  a  very  oriental  character  in  the  vast  profusion  of  ornament. 


*  Gibbon  has  asserted,  what  might  justify 
ibis  appellation,  diat  **  the  image  of  Theo- 
doric's  palace  at  Verona  still  extant  on  a 
coin  represents  the  oldest  and  most  authen- 
tic model  of  Gothic  ardntectuFe."  vol.  vii. 
{K  33.  For  this  he  refers  to  Maffei,  Verona 
llustrata,  p.  31.  where  we  find  an  engrav- 
ing, not  indeed  of  a  coin^  hot  of  a  seal ;  the. 
building  represented  on  which  is  in  a  totally 
dissimilar  style.  The  following  passage  in 
Casaiodorus,  for  which  I  am  imlebted  to 
M.  Ginguen6,  Hist.  Litter,  de  I'ltalie^  t.  i. 
p.  55.  would  be  more  to  the  piu^se ;  Qnid 
dicamus  columnarum  junceam  proceritatem  f 
moles  illas  sublimissimas  fabncarum  quasi 
ouibusdam^  erectis  hastibbus  contineri. 
These  columns  of  reedy  slendemess,  so  well 
described  by  juncea  proceritas,  are  said  to 
be  found  in  the  cathedral  of  Montreiile  in 
Sicily,  built  in  the  eighth  century.  Knight^s 
Principles  of  Taste,  p.  l62.  They  are  not 
however  sufficient  to  justify  the  denomina- 
tion of  Gothic,  which  is  usually  confined  to 
Ae  pointed  arch  style. 

t  The  fiunouft  abbot  S«|^r,  miniater  of 
Louis  VI.,  rebuilt  St.  Denis  about  1140. 
The  cathedral  of  Laon  is  said  to  have  been 
dedicated  in  1114.  Hist.  litl^raire  de  la 
France,  t.  ix.  p.  ££0.  I  do  not  know  in 
what  style  the  latter  of  Hbese  churches  ia 
built,  but  the  fonner  is,  or  radier  was,  Gothic. 
Notre  Dame  at  Paris  was  begun  soo«  aftat 


the  middle  of  the  twelfth  century,  and  com- 
pleted under  6^.  Loitis.  Melanges  tiris 
d'une  grande  biblioth^ue,  t.  xxiL  p.  108« 
In  England,  the  earliest  specimen  1  have 
seen  of  pointed  arches  is  in  a  print  of  St. 
Botolph's  Priory  at  Colchester,  said  by 
Strutt  to  have  been  built  in  1110.  View  of 
Manners,  vol.  i.  plate  30.  These  are  aper^ 
tures  formed  by  excavating  the  space  con- 
tain<sd  by  the  intersection  of  semi-circuhu^ 
or  Saxon  arches ;  which  are  perpetually  dia-i 
posed,  by  way  of  ornament,  on  the  outer  as 
well  as  inner  surface  of  M  churches,  so  as 
to  cut  each  other,  and  conse<}uently  to  pro- 
duce the  same  figure  of  a  Gothic  arch, 
which  the  diagram  of  the  first  proposition  in 
Euclid  presents ;  and,  if  there  is  no  mistake 
in  the  date,  they  are  probably  among  the 
most  ancient  of  that  style  ta  Euiope.  Thos« 
at  the  church  of  St.  Cross  near  W  inchester 
are  of  the  reign  of  Stephen ;  and  generally 
speaking,  the  pointed  style,  especially  in 
vaulting,  ^e  most  important  object  in  the 
eonstrucdoB  of  a  building,  is  not  considemd 
as  older  than  Henry  II.  The  nanre  of  Canten* 
bury  cathedral,  of  A»  erection  of  which  by 
a  French  architect  about  >I76  we  have  a 
fuU  account  in  Gervase,  (Twysden>  DecesK 
Scriptores,  col.  l£89->)  mhI  the  Tsmp]# 
eh«r<^,  de«fici^ed  in  1185,  are  the  most 
ancient  En^ish  baildings  akogetfaer  in  die 
Gothic: 


3t2 
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CHAP,  especially  on  the  exterior  surface,  which  is  as  distinguishing  a  mark 
PARTii  ^^  Gothic  buildings  as  their  arches,  and  contributes  in  an  eminent 
^-"^v-^  degree  both  to  their  beauties  and  their  defects.  This  indeed  is  ra- 
SOCIETY,  ther  applicable  to  the  later  than  the  earlier  stage  of  architecture,  and 
rather  to  continenUd  than  English  churches.  Amiens  is  in  a  far 
more  florid  style  than  Salisbury,  though  a  contemporary  structure. 
The  Gothic  species  of  architecture  is  generally  supposed  to  have 
reached  its  perfection,  considered  as  an  object  of  taste,  by  the  mid- 
dle of  the  fourteenth  century,  or  at  least  to  have  lost  something  of 
its  excellence  by  the  corresponding  part  of  the  next  age ;  an  effect 
of  its  early  and  rapid  cultivation,  since  arts  appear  to  have,  like  in- 
dividuals, their  natural  progress  and  decay.  The  mechanical  exe- 
cution however  continued  to  improve,  and  is  so  far  beyond  the  ap- 
parent intellectual  powers  of  those  times,  that  some  have  ascribed 
the  principal  ecclesiastical  structures  to  the  fraternity  of  free-masons, 
depositaries  of  a  concealed  and  traditionary  science.  There  is  pro- 
bably some  ground  for  this  opinion  ;  and  the  earlier  archives  of  that 
mysterious  association,  if  they  existed,  might  illustrate  the  progress  of 
Gothic  architecture  and  perhaps  reveal  its  origin.  The  remarkable 
change  into  this  new  style,  that  was  almost  contemporaneous  in 
every  part  of  Europe,  cannot  be  explained  by  any  local  circum- 
stances, or  the  capricious  taste  of  a  single  nation.* 
Agricuitnre  It  would  bc  a  plcasiug  task  to  trace  with  satisfactory  exactness 
^^''ep^*"  the  slow,  and  almost  perhaps  insensible  progress  of  agriculture  and 
internal  improvement  during  the  latter  period  of  the  middle  ages. 
But  no  diligence  could  recover  the  unrecorded  history  of  a  single 
village ;  though  considerable  attention  has  of  late  been  paid  to  this 

*  The  curious  subject  of  free^masonry  to  the  statute  of  labourers,  and  such  chapters 

has  unfortunately  been  treated  only  by  pane-  are  consequently  prohibited.     This  is  theif 

gyrists  or  calumniators,  both  equally  men-  first  persecution;    they  have   since  under- 

dacious.     1   do  not  wish   to   pry  into  the  gone  others,  and  are  perhaps  reserved  for 

mysteries   of  the  craft;    but  it   would   be  still  more.     It  is  remarkable,  that  masons 

interesting  to  know  more  of  their  history  were  never  legally  incorporated^  like  other 

during  the  period  when  they  were  literally  traders ;  their  bond  of  union  being  stronger 

architects.  They  are  charged  by  an  act  of  par-  than   any   charter.      The   article   Masoniy 

liament,3  H.VI.  c.  l.wi^fixingthepriceof  in   the   Encyclopaedia  Britaonica  is  woith 

their  labour  in  their  annual  chapters^  contrary  reading. 


grcMiYe. 
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interestiDg  subject  by  those  antiquaries,  who,  though  sometimes  CHAP. 

PART  II. 


affecting  to  despise  the  lights  of  modem  philosophy,  are  uncon- 


sciously guided  by  their  effulgence.  I  have  already  adverted  to  the 
wretched  condition  of  agriculture  during  the  prevalence  of  feudal  society. 
tenures,  as  well  as  before  their  general  estabhshment.*  Yet  even  in 
tlie  least  civilized  ages,  there  were  not  wanting  partial  encouragements 
to  cultivation,  and  the  amehorating  principle  of  human  industry 
struggled  against  destructive  revolutions  and  barbarous  disorder. 
The  devastation  of  war  from  the  fifth  to  the  eleventh  century  ren- 
dered land  the  least  costly  of  all  gifts,  though  it  must  eyer  be  the 
most  truly  valuable  and  permanent.  Many  of  the  grants  to  monas- 
teries, which  sti'ike  us  as  enormous,., were  of  districts  absolutely 
wasted,  which  would  probably  have  been  reclaimed  by  no  other 
means.  We  owe  the  agricultural  restoration  of  great  part  of  Europe 
to  the  monks.  They  chose,  for  the  sake  of  retirement,  secluded 
regions  which  they  cultivated  with  the  labour  of  their  hands.-f-  Se- 
veral charters  ^re  extant,  granted  to  cpnvents,  and  sometimes  to 

*  I  cannot  resist  the  pleasure  of  transcrib-  culture,  eaph  encircling  a  village  of  wretched 
ing  a  lively  and  eloquent  passage  from  Dr.  cabbins,  among  which  would  still  be  re- 
Whitaker.  ^*  Could  a  curious  observer  of  marked  one  rude  mansion  of  wood,  scarcely 
jthe  present  day  carry  himself  nine  or  ten  equal  in  comfort  to  a  modem  cottage,  yet 
centuries  back,  and  ranging  the  summit  of  then  rising  proudly  eminent  above  the  rest^ 
Pendle  survey  the  forked  vale  of  Calder  on  where  the  Saxon  lord,  surrounded  by  his 
one  side,  and  the  bolder  margins  of  Ribble  faithful  cotarii,  enjoyed  a  rude  aivd  solitary 
and  Hadder  on  the  other,  instead  of  popu-  independence,  owning  no  superior  but  his 
lous  towns  and  villages,  the  castle,  the  old  sovereign."  Hi^  pf  Whalley,  p.  133.  About 
tower-built  house,  the  elegant  modem  man-  a  fourteenth  part  of  this  parish  of  Whalley 
fiion,  the  artificial  plantation,  the  enclosed  was  cultivated  at  the  time  of  Domesday. 
park  and  pleasure-ground,  instead  of  unin-  This  proportion  however  would  by  no 
termpted  inclosures  which  have  driven  ste-  means  hold  in  the  counties  south  of  Trent, 
rility  almost  to  the  summit  of  the  fells,  how  f  **  Of  the  Anglo-Saxon  husbandry  we  may 
great  must  then  have  been  the  contrast,  when,  remark,"  says  Mr.  Turner,  ^' that  Domes- 
ranging  either  at  a  distance,  or  immediately  day  Survejr  gives  us  some  indication  that 
beneath,  his  eye  must  have  caught  vast  the  cultivation  of  the  church  lands  was  iQUch 
tracts  of  forest  ground  stagnating  with  bog  superior  to  that  of  any  other  order  of  society, 
or  darkened  by  native  woods,  where  the  They  have  much  less  wood  upon  them,  and 
wild  ox,  the  roe,  the  stag,  and  Uie  wolf,  had  less  common  of  pasture ;  and  what  they 
scarcely  learned  the  supremacy  of  man,  had  appears  often  in  smaller  and  more  irre- 
when,  directing  his  view  to  the  intermediate  gular  pieces  ;  while  their  meadow  was  more 
spaces,  to  the  windings  of  the  vallies,  or  the  abundant,  and  in  more  numerous  distribuf- 
expanse  of  plain  beneath,  he  could  only  have  tions."  Hist,  of  Anglo-Saxons,  vol.  ii.  p.. 
4i6tinguidied  a  few  insulated  patches  of  .167« 
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CHAP,  laymen,  of  lands  which  they  had  recovered  from  a  desert  condition, 
after  the  ravages  of  the  Saracens.*     Some  districts  were  allotted  to 

PARTIL  °      ,  , 

^-^v-^  a  body  of  Spanish  colonists,  who  emigrated,  in  the  reign  of  Louis 
SOCIETY,  the  Debonair,  in  search  of  a  Christian  sovereign.-f*  Nor  is  this  the 
only  instance  of  agricultural  colonies.  Charlemagne  transplanted 
part  of  his  conquered  Saxons  into  Flanders,  a  country  at  that  time 
almost  unpeopled  ;  and  at  a  nmch  later  period,  there  was  a  remark- 
able reflux  from  the  same  country,  or  rather  from  Holland,  to  the 
coasts  of  the  Baltic  sea.  In  the  twelfth  century,  a  multitude  of  Dutch 
colonists  settled  along  the  whole  line  between  the  Ems  and  the 
Vistula.  They  obtained  grants  of  uncultivated  land  on  condition 
of  fixed  rents,  and  were  governed  by  their  own  laws  under  magis- 
trates of  their  election  .J 

There  cannot  be  a  more  striking  proof  of  the  low  condition  of 
English  agriculture  in  the  eleventh  century,  than  is  exhibited  by 
Domesday  book.  Though  almost  all  England  had  been  partially 
cultivated,  and  we  find  nearly  the  same  manors,  except  in  the  norll>, 
which  exist  at  present,  yet  the  value  and  extent  of  cultivated  ground 
are  inconceivably  small.  With  every  allowance  for  the  inaccu- 
racies and  partialities  of  those  by  whom  that  famous  survey  was 
completed,^  we  are  lost  in  amazement  at  the  constant  recurrence 

*  Thus,  in  Marca  Hispanica,  Appendix,  tion ;  but  it  M^as  probably  successive,  and 

p.  770.  we  have  a  grant  from  Lothaire  I.  in  connected  with  poKtical  as  well  asphysical 

834  to  a  person  and  his  brother  of  lands  causes  of  greater  permanence,     liie  first 

which  their  father,  ab  eremo  in  Septimani&  instrument  in  which  they  are  mentioned  is 

trahenSy  had  possessed  by  a  charter  of  Char-  a  grant  from  the  bishop  of  Hamburgh  in 

lemagne.     See  too  p.  773.  and  other  places.  1106.     This  colony  has  affected  the  local 

Du  Cange,  v.  Eremus,  gives  also  a  few  in-  usages>   as   well   as   the   denominations  of 

stances.  things  and  places  along  the  northern  coast 

f  Du  Cange,  v.  Aprisio.     Baluze,  Capi-  of  Germany.     It  must  be  presumed  that  a 

talaria,  t.  i.  p.  549.     They  were  permitted  large  proportion  of  the  enugrants  were  A- 


to  decide  petty  suits  among  themselves,  but  verted  from  agriculture  to  people  the 

for  more  important  matters  were  to  repair  mercial  cities  which  grew  up  in  the  twelfth 

to  the  county-court.     A  liberal  policy  runs  century  upon  that  coast, 
through  the  whole  charter.     See  more  on         §  Ingulfus  tells  us  that  the  conmissioaera 

the  same  subject,  id.  p.  569-  were  pious  enough  to  favour  Croyland,  re- 

;):  I  owe  this  fact  to  M.  Heeren,  Essai  turning  its  possessions  inaccurately,  both  as 

sur  rinflu^ice  des  Croisades,  p.  266.     An  to  measurement  and  value ;  non  ad  verum 

inundation  in  their  own  country  is  supposed  pretium,  nee  ad  verum   spatium  nostrum 

to  have  immediately  produced  this  emigra-  monasterium  Ubrabant  misericorditei;,  pr»- 
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of  two  or  three  camcates  in  demesQe»  with  folklaads  occupied  by  CHAP, 
ten  or  a  doaen  viileiiis,  valued  all  together  at  forty  shillings,  as  the  p^^^^^^^ 
return  of  a  manor,  which  now  would  yidd  a  competent  income  to  a  ^^^^^^ 
gentleman.  If  Domesday  book  can  be  considered  as  even  ap-  society^ 
proaching  to  accuracy  in  respect  of  these  estimates,  agriculture 
must  certainly  have  made  a  very  material  progress  in  the  four  sue* 
eeeding  centuries.  This  however  is  rendered  probable  by  other 
documents.  Ingulfus,  abbot  of  Croyland  under  the  conqueror, 
supplies  an  early  and  interesting  evidence  of  improvement.  Richard 
de  Rules,  lord  of  Deeping,  he  tells  us,  being  fond  of  agriculture,  ob- 
tained permission  from  the  abbey  to  inclose  a  large  portion  of  marsh 
for  the  purpose  of  separate  pasture,  ejccluding  the  Well^id  by  a 
strong  dike,  upon  which  he  erected  a  town,  and  rendering  those 
stagnant  fens  a  garden  of  Eden.*  In  imitation  of  this  spirited  cul-* 
tivator,  the  inhabitants  of  Spalding  and  some  neighbouring  villages^ 
by  a  common  resolution  divided  their  marges  amongst  them ;  when 
sooae  converting  them  to  tillage,  some  reserving  them  for  meadow. 
Others  leaving  them  in  pasture,  found  a  rich  soil  for  every  purpose* 
The  abbey  of  Croyland  and  villages  in  that  neighbourhood  followed 
this  example.*!'  This  early  instance  of  parochial  inclosure  is  not 
to  be  overiooked  in  the  history  of  social  progress*  By  the  statute 
of  Merton,  in  the  20th  of  Heory  III.  the  lord  is  permitted  to  ap- 
prove, that  is  to  inclose,  the  waste  lands  of  his  manor,  provided  he 
leave  sufficient  conunon  of  pasture  for  the  fredioklers.  Higden,  a 
writer  who  lived  about  the  time  of  Richard  II.,  says,  in  reference  to 
the  number  of  hydes  and  vills  of  England  at  the  conquest,  that  by 
clearing  of  woods,  and  {^ughing  up  wastes,  there  were  many  more 

caventes  in  futnrum  regis  exactionibus.  p.         *  1  Gale  xy.  Script,  p.  77*  _ 
79*     I  may  just  observe  by  the  way^  that         f  Communi  plebiscito   viridm   inter  se 

Ingulfus  gives    the  plain  meaning  of  the  diviserunt,  et  ^uidam   suas  portiones  agri^* 

word  Domesday^  which  has  been  disputed,  colantes^   quidam  ad  foenum  conservantes^ 

The  book  was  so  called,  he  says,  pro  su&  quidam  ut  prius  ad  pasturam  suorum  ani- 

^neralitate  omnia  tenementa  totius   terras  nudium  separaliter  jacere  permittentes,  ter- 

Uategr^  coBtinente;  that  is^  it  was  as  general  ram  pinguem  et  uber^m  repererunt.  p.  94* 
and  conclusive  as  the  last  judgement  will 
be. 
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CHAP,  of  each  in  his  age  than  formerly.*^   And  it  might  be  easily  pre- 

PAOTn  ^""^^>  independently  of  proof,  that  woods  "were  cleared,  marshes 

>'*v-^   drained,  and  waistes  brought  into  tillage,  during  the  long  period  thaf 

SOCIETY,  the  house  of  Plantagenet  sat  on  the  throne.     From  maneri^  sui^eys 

indeed  and  similar  instruments,  it  appears  that  in  some  places  there 

Was  nearly  as  much  ground  cultivated  in  the  reign  of  Edward  IIL 

as  at  the  present  day.     The  condition  of  different  counties  however 

was  very  far  from  being  aUke,  and  in  general,  the  northern  and 

western  parts  of  England  were  the  most  backward.-f- 

The  culture  of  arable  land  was  very  imperfect.  Fleta  remarks,  in 
the  reign  of  Edward  I.  or  II.,  that  unless  an  acre  yielded  more  than 
six  bushels  of  com,  the  farmer  would  be  a  loser  and  the  lapd  yield 
no  rentj  And  Sir  John  Cullum,  from  very  minute  accounts,  has 
calculated  that  nine  or  ten  bushels  were  a  full  average  crop  on  an 
acre  of  wheat.  An  amazing  excess  of  tillage  accompanied,  and 
partly,  I  suppose,  produced  this  imperfect  cultivation.  In  Hawstejci 
for  example,  under  Edward  I.,  there  were  thirteen  or  fourteen  hun^ 
dred  acres  of  arable,  and  only  forty-five  of  meadow  ground.  A 
similar  disproportion  occurs  almost  invariably  in  every  account 
we  possess.^  This  seems  inconsistent  with  the  low  price  of  cattle. 
But  we  must  recollect,  that  the  common  pasture,  often  the  mosrt  ex« 
tensive  part  of  a  manor,  is  not  included,  at  least  by  any  specific 
measurement,  in  these  surveys.  The  rent  of  land  differed  of  coutse 
materially ;  sixpence  an  acre  seems  to  have  been  about  the  average 
.  for  arable  land  in  the  thirteenth  century ,|j  though  meadow  was  at 
double  or  treble  that  sum.  But  the  landlords  were  naturally  soli- 
^citous  to  augment  a  revenue  that  became  more  and  more  inadequate 

♦  1  Gale  XV  Script,  p.  201.  ±1.  ii.  c.  8. 

+  A  good  deal  of  infonnatioD  upon  the  |  Cullum,  p.  100.  MO.  Edeh*8  State  of  Poor, 

former  state  of  agriculture  will  be  found  in  8cc.  p.  48.  '  Whitaker's  Craven,  p.  45.  336. 

Cullum'8  History  of  Hawsted.    Blomefield's  ||  I  infer  this  from  a  number  of  passages 

Norfolk  is  in  this  respect  among  the  most  in  Blomefietd,  Cullum,  and  other  writers, 

valuableof  our  local  histories.     Sir  Frederic  Heame  says  diat  an  acre  was  often  called 

Edien,  in  the  first  part  of  his  excellent  work  solidata  terrs  ;  because  the  yearly  rent  of 

on  (he  poor,  has  collected  several  interesting  one  on  the  best  land  was  a  shilling.  Lib. 

facts.  Nig.  Scacc.  p.  31. 
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to  their  luxuries.     They  grew  attentive  to  agricultural  concerns,  and  CHAP. 

IX. 

PART  II. 


perceived  that  a  high  rate  of  produce,  against  which  their  less  en-     ^^* 


lightened  iancestors  had  been  used  to  clamour,  would  bring  much 
more  into  their  coffers  than  it  took  away.  The  exportation  of  corn  fScTm'^ 
had  been  absolutely  prohibited.  But  the  statute  of  the  15th  Henry 
VI.  c.  2.  reciting  that  ^*  on  this  account  farmers,  and  others  who 
iise  husbandry,  cannot  sell  their  corn  but  at  a  low  price,  to  the  great 
damage  of  the  realm,''  permits  it  to  be  sent  any  where  but  to  the 
king's  enemies,  so  long  as  the  quarter  of  wheat  shall  not  exceed  6$.  . 
8d.  in  value,  or  that  of  barley  35.  The  price  of  wool  was  fixed  in 
the  thirty-second  year  of  the  same  reign  at  a  minimum,  below  which 
no  person  was  suffered  to  buy  it,  though  he  might  give  more  ;♦  a 
provision  neither  wise  nor  equitable,  but  obviously  suggested  by  the 
same  motive.  Whether  the  rents  of  land  were  augmented  in  any 
'degree  Uiiough  these  measures,  I  have  not  perceived ;  their  great  rise 
took  place  in  the  reign  of  Henry  VIII.,  or  rather  afterwards.-f-  The 
usual  price  of  land  under  Edward  IV.  seems  to  have  been  ten  years 
purchase.^ 

It  may  easily  be  presumed  that  an  English  writer  can  furnish  very  lucoodi. 
little  infonpation  as  to^the  state  of  agriculture  in  foreign  countries,  iwand 
In  such  works  relating  to  France  as  have  fallen  within  my  reach,  I  ^^^' 
have  found  nothing  satisfactory,  and  cannot  pretend  to  determine, 
whether  the  natural  tendency  of  msmkind  to  ameliorate  their  cx>ndi-» 
tiofi  had  a  greater  influence  in  promotihg  agricuHnre,  or  the  vices 
inherent  in  the  actual  order  of  society,  and  those  public  misfortunes 
to  whicA  that  kingdoQi  was  exposed,  in  retarding  it.§    Hie  state  of 
Italy  WBS  far  different;  the  rich  Lombard  plains,  still  more  fertiUeed 

•  Rot.  Pari.  vol.  V.  p.  275.  %  Rymer,  t.  xii.  p.  204* 

f  A  ptfsfliigeui  Bifihoff  LiditQer's  $efmom^        §  Velly  wid  Villaret  scarcely  meolaon  tlie 

too  often  quoted  to  require  repetition^  shews  subject ;  and  Le  Grand  merely  tells  us  that 

that  land  was  mack  underlet  about  tiie  end  it  was  entirely  neglected ;  but  the  details  of 

of  the  fifteenth  century.    His  father^  he  says^  such  an  art  even  in  its  state  of  neglect  might 

kept  half  a  dozen  husbandmen^  and  milked  be  interesting. 

thirty  pows,  on  a  farq)  of  three  or  four  pounds 

a  year.    It  is  not  surprizing  tfiat  he  med  |m 

plentifully  as  his  son  describes. 

VOL.  II.  3  U 
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CHAP,  by  irrigation,  became  a  garden,  and  agriculture  seenw  to  have 
PABTii  ^'^^^^^  ^he  excellence  which  it  still  retains.  The  constant  warfare 
^-^v-*/  indeed  of  neighbouring  cities  is  not  very  favourable  to  industry; 

STATP  OH* 

SOCIETY,  and  upon  this  account  we  might  incHne  to  place  the  greatest  terri- 
torial improvement  of  Lombardy  at  an  aera  rather  posterior  to  that 
of  her  repubHcan  government ;  but  from  this  it  primarily  sprung ; 
and  without  the  subjugation  of  the  feudal  aristocracy,  and  that 
perpetual  demand  upon  the  fertility  of  the  earth  which  an  increasing 
population  of  citizens  produced,  the  valley  of  the  Po  would  not 
have  yielded  more  to  human  labour  than  it  had  done  for  several 
preceding  centuries.*  Though  Lombardy  was  extremely  populous 
in  the  thirteenth  and  fourteenth  centuries,  she  exported  large  quanti- 
ties of  corn.-f  The  very  curious  treatise  of  Crescentius  exhibits  the 
full  details  of  Italian  husbandry  about  1300,  and  might  afford  an 
interesting  comparison  to  those  who  are  acquainted  with  its  present 
state.  That  state  indeed  in  many  parts  of  Italy  displays  no  symp- 
toms of  decline.  But  whatever  mysterious  influence  of  soil  or  cli- 
mate has  scattered  the  seeds  of  death  on  the  western  regions  of 
Tuscany  had  not  manifested  itself  in  the  middle  ages.  Among  un- 
inhabited plains,  the  traveller  is  struck  by  the  ruins  of  innumerable 
castles  and  villages,  monuments  of  a  time  when  pestilence  was  either 
unfelt,  or  had  at  least  not  forbad  the  residence  of  mankind4  Vol- 
terra,  whose  deserted  walls  look  down  upon  that  tainted  solitude, 
was  once  a  small,  but  free*  republic ;  Siena,  round  whom,  though 
less  depopulated,  the  malignant  influence  hovers,  was  once  ahnost 
the  rival  of  Florence.  So  melancholy  and  apparently  irresistible  a 
decline  of  culture  and  population  through  physical  causes,  as  seems 
to  have  gradually  overspread  a  large  portion  of  Italy,  has  not  per- 
haps been  experienced  in  any  other  part  of  Europe,  unless  we  except 
Iceland.  But  among  the  splendid  and  uniform  advances  of  im- 
provement, by  which  Europe  has  been  distinguished  for  several  cen^ 

*  Muratori,  Dissert.  21.  {  t>enina,  ibid.    Cliateauviettx^  Lettrei 

t  Deoina,  I.  xi.  c.  7.  tur  Tltalie,  t.  L 
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luiiesy  neither  Iceland,  nor  even  the  Maremmas  of  western  Italy  CHAP, 

IX. 

PART  It 


IX 

appear  as  more  than  dust  in  the  balance. 


The  Italians  of  the  fourteenth  century  seem  to  have  paid  some 

•  •  STATE  OF 

attention  to  an  art,  of  which,  both  as.  related  to  cultivation  and  to  society. 
architecture,  our  own  forefathers  were  almost  entirely  ignorant.  g«^««*>€:- 
Crescentius  dilates  upon  horticulture,  and  gives  a  pretty  long  list  of 
herbs  both  esculent  and  medicinal.*  His  notions  about  the  orna- 
mental department  are  rather  beyond  what  we  should  expect,  and  I 
do  not  know  that  his  scheme  of  a  flower-garden  could  be  much 
amended.  His  general  arrangements,  which  are  minutely  detailed 
with  evident  fondness  for  the  subject,  would  of  course  appear  too 
formal  at  present ;  yet  less  so  than  those  of  subsequent  times ;  and 
though  acquainted  with  what  is  called  the  topiary  art,  that  of 
training  or  cutting  trees  into  regular  figures,  he  does  not  seem  to  run 
into  its  extravagance.  Regular  gardens,  according  to  Paulmy,  were 
not  made  in  France  till  the  sixteenth  or  even  seventeenth  century  ;*f' 
yet  one  is  said  to  have  existed  at  the  Louvre,  of  much  older  con^ 
stniction.:]:  England,  I  believe,  had  nothing  of  the  ornamental 
kind,  unless  it  were  some  trees  regularly  disposed  in  the  orchard  of 
a  monastery.  Even  the  common  horticultural  art  for  culinary  pur- 
poses, though  not  entirely  neglected,  sitice  the  produce  of  gardens  is 
sometimes  mentioned  in  ancient  deeds,  had  not  been  cultivated  with 
much  attention.^  The  esculent  vegetables  now  most  in  use  were  in- 
troduced in  the  reign  of  Elizabeth,  and  some  sorts  a  great  deal  later. 

I  should  leave  this  slight  survey  of  oeconomical  history  gtill  more  cbtngefii^ 
imperfect,  were  I  to  make  no  observation  on  the  relative  values  of  L>^! 
money.  Without  something  like  precision  in  our  notions  upon  this 
subject,  every  statistical  inquiry  becomes  a  source  of  confusion  and 
error.  But  considerable  difficulties  attend  the  discussion.  These 
arise  principally  from  two  causes ;  the  inaccuracy  or  partial  repre- 
sentations of  historical  writers,  on  whom  we  are  accustomed  too  im- 

»  1.  vL  t  De  la  Mare,  Traits  de  la  Police,  t.  iii. 

f  t  ill.  p.  145. ;  t.  xxxL  p.  ^8.  p.  380. 

^  £deii*8  State  of  Poor,  vol.  i.  p.  51. 

3  u  2 
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CHAP,  plicitly  to  rely,  and  the  change  of  manners,  which  renders  a  certain 
PART  iL  ^^"^"^^^^d  over  articles  of  purchase  less  adequate  to  our  wants  than 
^^^'^^   it  was  in  former  ages. 

STATE  OF 

bociirrv.  The  first  of  these  difficulties  is  capable  of  being  removed  by  a  cir- 
cumspect use  of  authorities.  When  this  part  of  statistical  histcwy 
began  to  excite  attention,  which  was  hardly  perhaps  before  the 
publication  of  Bishop  Fleetwood's  Chronicon  Preciosum,  so  few 
authentic  documents  had  been  published  with  respect  to  prices,  that 
enquirers  were  glad  to  have  recourse  to  historians,  even  when  not 
contemporary,  for  such  facts  as  they  had  thought  fit  to  record.  But 
these  historians  were  sometimes  too  distant  from  the  times  con- 
cerning which  they  wrote,  and  too  careless  in  their  general  cha- 
racter, to  merit  much  regard  ;  and  even  when  contemporary,  were 
often  credulous,  remote  from  the  concerns  of  the  world,  and,  at  the 
best,  more  apt  to  register  some  extraordinary  pheenomenon  of 
scarcity  or  cheapness,  than  the  average  rate  of  pecuniary  dealings* 
The  one  ought,  in  my  opinion,  to  be  absolutely  rejected  as  testimo* 
nies,  the  other  to  be  sparingly  and  diffidently  admitted.*  For  it  is 
no  longer  necessary  to  lean  upon  such  uncertain  witnesses.  During 
the  last  century  a  very  laudable  industry  has  been  shewn  by  anti* 
quaries  in  the  publication  of  account-books  belonging  to  private 

•  Sir  F.   Eden,  whose  table  of  prices,  when  he  asserts  and  argues  on  the  siipposi- 

thongh  capable  of  some  improvement,  is  per-  tion,  that  the  price  of  wheat  fluctuated,  ia 

haps  the  best  that  has  appeared,  would,  I  the  thirteenth  century,  from   l5.  to  £Q.  85. 

think,  have  &cted  better,  by  omitting  all  re-  a  quarter,  vol.  i.  p.   16.     Certainlv,  if  any 

ferences  to  mere  historians,  and  refying  en-  chronicler  had  mentioned  such  a  price  as  the 

tirely  on  regular  documents.     I  do  not  how-  latter,  equivalent  to  «£l50  at  present,  we 

ever  include  local  histories,  such  as  the  An-  should  either  suppose  that  his  text  was  cor* 

nals   of  Dunstaple,  when  they  record  the  rupt,  or  reject  it  as  an  absurd  exaggeration, 

market-prices  of  their  neighbourhood,  in  re-  But,  in  fact,  the  author  has,  through  haste^ 

spect  of  which  the  book  last-mentioned  is  mistaken  65.  8d.  for  £6.  8».  as  will  appear  by 

almost  in  die  nature   of  a  register.     Dr.  referring  to  his  own  table  of  prices,  where  it 

Whitaker  remarks  the  inexactness  of  Stowe,  is  set  down  rightly.    It  is  observed  by  Mr. 

who  says  that  wheat  sold  in  London,  A.  D.  Macpherson,  a  very  competent  ju^e,  Aat 

1614,  at  2O5.  a  quarter;  whereas  it  appears  the  arithmetical  statements  of  the  best  histo- 

to  have  been  at  9a.  in  Lancashire,  where  it  rians  of  the  middle  ages  are  seldom  correct^ 

was  always  dearer  than  in  the  metropolis,  owing  partly  to  their  neglect  of  examination, 

Hist,  of  Whalley,  p.  97.     It  is  an  odd  mis-  and  partly  to  blunders  of  tnuiscribers*     An- 

take,  mto  which  Sir  F.  Eden  has  faUen,  nals  of  Commerce,  vol.  i.  p.  423. 
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persons,  registers  of  expenses  in  convents,  returns  of  markets,  CHAP, 
valuations,  of  goods,  tavem^bills,  and  in.  short  every  document,  how-     *^' 
ever  trifling  in  itself,  by  which  this  important  subject  can  be  ilkis^  ^---v-^ 
trated.     A  sufficient  number  of  such  authorities,  proving  the  ordi-  iociFiTf 
nary  tenor  of  prices,  rather  than  any  remarkable  deviations  froip  it, 
are  the  true  basis  of  a  table,  by  which  all  changes  in  the  value  of 
money  should  be  measured.     I  have  little  doubt,  but  that  such  a 
table  might  be  constructed  fi-om  the  data  we  possess  with  tolerable 
exactness,  sufficient  at  least  to  supersede  one  often  quoted  by  political 
ceconomists,  but  which  appears  to  be  founded  upon  very  superficial 
and  erroneous  enquiries.* 

It  is  by  no  means  required  that  I  should  here  oflfer  such  a  table  of 
values,  which,  as  to  every  country  except  England,  I  have  no  means 
of  constructing,  and  which,  even  as  to  England,  would  be  subject  to 
many  difficulties.  But  a  reader,  unaccustomed  to  these  investiga- 
tions, ought  to  have  some  assistance  in  comparing  the  prices  of 
ancient  times  with  those  of  his  own.  I  will  therefore,  without 
attempting  to  ascend  very  high,  for  we  have  really  no  sufficient  data 
as  to  the  period  immediately  subsequent  to  the  conquest,  much  less 
that  which  preceded,  endeavour  at  a  sort  of  approximation  fw  the 
thiiteenth  and  fifteenth  centuries.  In  the  reigns  of  Henry  III.  and 
Edward  I.,  previously  to  the  first  debasement  of  the  coin  by  the 
latter  in  1301,  the  ordinary  price  of  a  quarter  of  wheat  appears  to 
have  been  about  four  shillings,  and  that  of  barley  and  oats  in  pro- 
portion. ^  A  sheep  was  rather  sold  high  at  a  shilling,  and  an  ox 
might  be  reckoned  at  ten  or  twelve.-f-    The  value  of  cattle!  is  of 

*  The  table  of  comparative  values  by  Sir         +  Blomefield's  History  of  Norfolk,  and 

George  Shuckburgh,  (Philosoph.  Transact.  Sir  J.  Cullum's  of  Ha^vsted,  furnish  several 

for  179B,  p.  196.)  is  strangely  incompatible  prices  even  at  this  earW  period.     Most  of 

with  every  result  to  which  my  own  reading  them  are  collected  by  dir  F.  Eden.     Fleta 

has  led  me.    It  is  the  hasty  attempt  of  a  man  reckons  four  shillings  the  average  price  of  a 

accustomed  to  different  stuifies ;  and  one  can  JH^^rter  of  wheat  in  his  time.  1.  ii.  c.  84. 

neither  pardon  the  pi'esumption  of  obtruding  This  writer  has  a  digression  on  agriculture, 

such  a  slovenly  performance  on  a  subject  whence  however  less  is  to  be  collected  than 

where  die  utmost  diligence  was  required,  nor  we  should  expect., 
the  affectation  with  which  he  apologizes  for 
'' descending  Arom  the  dignity' of  philosophy .** 
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CHAP-  course  dependent  upon  their  breed  and  condition ;  and  we  have  un- 
PARTii.  ^^^^Jy  ^^  early  account  of  butcher's  meat;  but  we  can  hardly  take 
^■^^^^  a  less  multiple  than  about  thirty  for  animal  food,  and  eighteen  or 

STAIX  OP  . 

lociETY.  twenty  for  com,-  in  order  to  bring  the  prices  of  the  thirteenth  cen- 
tury to  a  level  with  those  of  the  present  day.*  Combining  the  two, 
and  setting  the  comparative  deamess  of  cloth  against  the  cheapness 
of  fuel  and  many  other  articles,  we  may  perhaps  co&sider  any  given 
sum  under  Henry  III.  and  Edward  I.  as  equivalent  in  general  com- 
mand over  commodities  to  about  twenty-four  or  twenty-five  times 
that  nominal  value  at  present.  Under  Henry  VI.,  the  coin  had  lost 
one-third  of  its  weight  in  silver,  which  caused  a  proportional  increase 
of  money  prices  ;f  but,  sq  far  as  I  can  perceive,  there  had  been  no 
diminution  in  the  value  of  that  metal.  We  have  not  much  informa- 
tion  as  to  the  feitility  of  the  mines  which  supphed  Europe  during  the 
middle  ages ;  but  U  is  probable  that  the  drain  of  silver  towards  the 
East,  joined  to  the  ostentatious  splendour  of  courts,  mi^t  fully 
absorb  the  usual  produce.     By  the  statute  15  H.  VI.  c.  3.  the  price 

*  The  fluctuatioDs  of  price  have  unfor-  nanifestalioiis  of «  sioiilar  $pint  at  the  sue- 

tunately  been  so  great  of  late  years,  that  it  is  cessive  reductions  in  value  which  the  coin 

almost  as  difficult  to  determine  one  side  of  experienced  from  the  year  1300.     The  god- 

our  equation  as  the  other.    Any  reader,  how-  nexion  however  between  commodities  and 

ever,  has  it  in  his  power  to  correct  my  pro-  silver  was  well  understood.     Wykes,  an  an- 

portions,  and  adopt  a  greater  or  less  multiple,  nalist  of  Edward  I.'s  age,  tells  us,  that  the 

according  to  his  own  estimate  of  current  Jews  clipped  our  com,  till  it  retained  hardly 

prices,  or  the  changes  that  may  take  place  half  its  due  weight,  the  effect  of  which  was  a 

from  the  time  this  is  written.  general  enhancement  of  prices,  and  decUne 

+  1  have  sometimes  been  surprized  at  the  of  foreign  trade:    Mercatores   transmarini 

facility  with  which  prices  adjust^  themselves  cum  mercimoniis  suis  regnum  Angliae  minus 

'  to  the  (jiwmtity  of  silver  contained  in  the  cur-  solito  freauentabant ;   necnon  quod  omni- 

rent  com,  in  ages  which  appear  too  ignorant  moda  venalium  genera  incomparabiliter  solito 

and  too  little  commercial  for  the  application  fuerunt  cariora.     2  Gale  xv  Script,  p.  107. 

of  this  mercantile  principle.    But  the  exten-  Another  chronicler  of  the  same  age  complains 

sive  dealings  of  the  Jewish  and  Lombard  of  bad  foreign  money,  alloyed  with  copper; 

usurers,  who  had  many  debtors  in  almost  nee  erat  in  quatuor  aut  qumque  ex  iis  pondus 

all  parts  of  the  country,  would  of  itself  in-  unius  denani  argenti  .....  Eratque  pessi- 

troduce  a  knowledge,  that  silver,   not  its  mum  sseculum  pro  tali  moneti,  et  fiebant 

stamp,  was  the  measure  of  value.    I  have  commutationes  plurima?  in  emptione  et  ven- 

mentioned  in  another  place,  (voU  i.  p.  1850  ditione  rerum.     Edwahl,  as  the  historian  m« 

the  heavy  discontents  Excited  bv  this  debas^i-  forms  us,  bought  in  this  bad  money  at  a  rate 

ment  of  the  coin  m  France^  l^ut  the  more  below  its  value,  in  order  to  make  a  orofit; 

mdual  enhancement  of  nominal  prices  in  and  fined  some  persons  who  interfered  with 

Eogland  seems  to  have  prevented  any  strong  his  traffic.    W.  Hemingford^  ad  ann.  HQih 
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up  16  which  wheat  might  be  exported  is  fixed  at  Gs.  Sd.,  a  point  no  CHAP, 
doubt  above  the  ayerage ;  and  the  prirate  documents  of  that  period,  p^^  j^ 
which  are  sufficiently  numerous,  lead  to  a  similar  result.*     Sixteen  ^-^n-^ 

STATE  OP 

will  be  a  fair  multiple,  when  we  would  bring  the  general  value  of  society. 
money  in  this  reign  to  our  present  standard.*!* 

But  after  ascertaining  the  proportional  values  of  money  at  dif- 
ferent periods  by  a  comparison  of  piices  in  several  of  the  chief 
articles  of  expenditure,  which  is  the  only  fair  process,  we  shall  some- 
times be  surprized  at  incidental  facts  of  this  class  which  seem  irre- 
ducible to  any  rule.  Hiese  difficulties  arise  not  so  much  from  the 
relative  scarcity  of  particular  commodities,  which  it  is  for  the  most 
part  easy  to  explain,  as  from  the  change  in  manners  and  in  the  usual 
mode  of  living.  We  have  reached  in  this  age  so  high  a  pitch  of 
luxury,  that  we  can  hardly  believe  or  comprehend  the  firugaHty  of 
ancient  times ;  and  have  in  general  formed  mistaken  notions  as  to  the 
habits  of  expenditure  which  then  prevailed.  Accustomed  to  judge  of 
feudal  and  chivalrous  ages  by  works  of  fiction,  or  by  historians  Tdio 
embellish  their  writings  with  accounts  of  occasional  festivals  and  tour- 
naments, and  sometimes  inattentive  enough  to  transfer  the  manners 
of  the  seventeenth  to  the  fourteenth  century,  we  are  not  at  all  aware 
of  the  usual  simplicity  with  which  the  gentry  lived  under  Edward  I. 


*  These  will  cliiefly  be  found  in  Sir.F. 
Eden's  table  of  prices ;  the  following  may 
be  added  from  the  account-book  of  a  convent 

between  1415  and  1425.    Wheat  varied  from  Conquest, 

4*.  to  6s. — ^barley  from  35.  2d.  to  4«.  lOd. —  28  E.  I. 

oats  from  Is.  6d.  to  2s.  4d.—oxen  from  12s.  18  E.  III. 

to  l6s. — sheep  from  Is.  ^d.  to  Is.  4rf. — but-  20  E.  III. 

ter  id.  per  lb. — eggs  twenty-five  for  \d. —  27  E.  III. 

cheese  ^d,  per  lb.     Laasdowne  MSS.  vol.  13.  H.  IV. 

i.  no.  28  and  29*     These  prices  do  not  al-  4  E.  IV. 

ways  tgree  with  those  given  in  other  docu-  18  H.  VIII. 

ments  of  eqoal  authority  in  the  same  period;  34  H.  VIII. 

but  the  value  of  provisions  often  varied  in  36  H.  VIII. 

different  countiesy  and  still  more  so  in  dif-  37  H.  VIII. 
fereut  seasons  of  the  year.  5  E.  VI. 

f  I  insert  the  following  comparative  table  6  E.  VI. 
•f  English  money  from  Sir  Frederic  Eden.  1  Mary 

The  unity  or  present  value,  refers  of  course  2  Eliz. 

to  that  of  the  shilling  before  the  last  coinage.  43  Eliz. 


Value  of  poond 

Ptopor- 

money. 

tion. 

1066 

2 

18 

li 

2.906 

1300 

2 

17 

5 

2.871 

1344 

2 

12 

5i 

2.622 

1346 

2 

11 

8 

2.583 

1353 

2 

6 

6 

2.S25 

1412 

1 

18 

9 

1.937 

1464 

1 

11 

0 

1.55 

1527 

1 

7 

63 

1.378 

1543 

1 

3 

3* 

1.163 

1545 

0 

13 

111 

0.698 

1546 

0 

9 

31 

0.466 

1551 

0 

4 

7i 

0.232 

1552 

1 

0 

6« 

1.028 

1553 

1 

0 

5f 

1.024 

1560 

1 

0 

8 

1.033 

1601 

1 

0 

a 

1.000 
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CHAP,  or  even  under  Henry  VI.  They  drank  little  wine;  they  had  no 
foreign  luxuries ;  they  rarely  or  never  kept  male  servants,  except  for 
^•^v-^  husbandry ;  their  horses,  as  we  may  guess  by  the  price,  were  indif- 
SOCIETY,  ferent ;  they  seldom  travelled  beyond  their  county.  And  even  their 
hospitality  must  have  been  greatly  limited,  if  the  value  of  manors 
were  really  no  greater  than  we  find  it  in  many  surveys.  Twenty- 
four  seems  a  sufficient  multiple  when  we  would  raise  a  sum  mentioned 
by  a  writer  under  Edward  I.  to  the  same  real  value  expressed  in  bur 
present  money,  but  an  income  of  .£10  or  £20  was  reckoned  a  com- 
petent estate  for  a  gentleman ;  at  least  the  lord  of  a  single  manor 
would  seldom  have  enjoyed  more.  A  knight  who  possessed  ^150 
per  annum  passed  for  extremely  rich.*  Yet  this  was  not  equal  in 
command  over  commodities  to  ^4000  at  present.  But  this  income 
was  comparatively  free  from  taxation,  and  its  expenditure  lightened 
by  the  services  of  his  villeins.  Such  a  person  however  must  have 
been  among  the  most  opulent  of  country-gentlemen.  Sir  John  For- 
tescue  speaks  of  five  pounds  a  year  as  **  a  fair  living  for  a  yeoman,'* 
a  class  of  whom  he  is  not  at  all  inclined  to  diminish  the  im- 
poi1;ance.-f-  So,  when  Sir  W  iUiam  Drury,  one  of  the  richest  men  in 
Suffolk,  bequeaths  in  1493  fifty  marks  to  each  of  his  daughters,  we 
must  not  imagine  that  this  was  of  greater  value  than  four  or  five  hun- 
dred pounds  at  this  day,  but  remark  the  family  pride,  and  want  of 
ready  money,  which  induced  country  gentlemen  to  leave  their 
younger  children  in  poverty. %  Or,  if  we  read  that  the  expense  of  a 
scholar  at  the  university  in  1514  was  but  five  pounds  annually,  we 
should  err  in  supposing  that  he  had  the  liberal  accommodation 
which  the  present  age  deems  indispensable,  but  consider  how  mudi 
could  be  afibrded  for  about  sixty  pounds,  which  will  be  not  far  from 
the  proportion.  And  what  would  a  modern  lawyer  say  to  the 
following  entry  in  the  churchwarden's  accounts  of  St.  Margaret, 
Westminster,  for  1476 :  "  Also  paid  to  Roger  Fylpott,  learned  in  tte 

*  Mac[>her8oii'8   Annals^  p.  424.  from  '      f  Difference  of  liiuited  and  Ateoluto 
Matt.  Paris.  Monarchy,  p.  153. 

t  Hist,  of  Uawfltfed,  p.  141. 
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law,  for  his  counsel  giving  3s.  8d.,  with  four-pence  for  his  dinner."*  CHAP. 

PART  II. 


Though  fifteen  times  the  fee  might  not  seem  altogether  inadequate  at 


present,  five  shilUngs  would  hardly  furnish  the  table  of  a  barrister, 
even  if  the  fastidiousness  of  our  manners  would  admit  of  his  ac-  foolnr! 
cepting'such  a  dole.  But  this  fastidiousness,  which  considers  certain 
kinds  of  remuneration  degrading  to  a  man  of  liberal  condition,  did 
not  prevail  in  those  simple  ages.  It  would  seem  rather  strange  that 
a  young  lady  should  learn  needle-work  and  good-breeding  in  a 
family  of  superior  rank,  paying  for  her  board ;  yet  such  was  the 
laudable  custom  of  the  fifteenth  and  even  sixteaith  centuries,  as  we 
perceive  by  the  Paston  Letters,  and  later  authorities.-f' 

There  is  one  very  unpieasing  remark  which  every  one  who  at-  Labonm 
lends  to  the  subject  of  prices  will  be  induced  to  make,  that  the  th^tl^re. 
labouring  classes,  especially  those  engaged  in  agriculture,  were  better 
provided  with  the  means  of  subsistence  in  the  reign  of  Edward  IIL 
or  of  Henry  VI.  than  they  are  at  present.  In  the  fourteenth  century. 
Sir  John  Cullum  observes,  a  harvest  man  had  four-pence  a  day,  * 
which  enabled  him  in  a  week  to  buy  a  comb  of  wheat;  but  to  buy  a 
comb  of  wheat,  a  man  must  now  (1784)  work  ten  or  twelve  days. J 
So,  under  Henry  VI.,  if  meat  was  at  a  farthing  and  a  half  the  pound, 
which  I  sup|>ose  was  about  the  mai*k,  a  labourer  earning  three-pence 
a  day,  or  eighteen-pence  in  the  week,  could  buy  a  bushel  of  wheat, 
at  six  shillings  the  quarter,  and  twenty-four  pounds  of  meat  for  his 
family.  A  labourer  at  present,  earning  twelve  shillings  a  week,  can 
only  buy  half  a  bushel  of  wheat,  at  eighty  shiUings  the  quarter,  and 
twelve  pounds  of  meat  at  seven-pence.  Several  acts  of  parliament 
regulate  the  wages  that  might  be  paid  to  labourers  of  different  kinds. 

*  NichoHs*8  inustrationsy  p.  2.    One  ftict  do  not  question  is  the  case,  tliat  Ais  was  one 

oT  this  class  did,  I  own,  stagger  me.     The  of  many  letters  addressed  to  the  adherents  of 

great  earl  of  Warwick  writes  to  a  private  Warwick,  in  order  to  raise  by  their  contribu> 

gentleman.  Sir  Thomas  Tudenham,  hogging  tions  a  considerable  sum.     It  is  curious  in 

the  loan  of  ten  or  twenty  pounds  to  make  up  this  light,  as  an  illustration  of  manners, 

a  sum  he  tiad  to  pay.     Paston  Letter^  vol.  f  Paston  Letters,  vol.  i.  p.  244.    CuMum'* 

I.  p.  84.     What   way  shall  we  make  this  Hawsled,  p.  182. 

commensurate  to  die  present  iralue  of  money?  J  Hist,  of  Hawsted,  p.  258. 
But  an  ingenious  friend  suggested,  what  I 

VOL,  II,  '  3  X 
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CHAP.  Thus  the  statute  of  labourers,  in  1350,  fixes  the  waives  of  reapers 
IX. 

PART  IL 


TV 

during  harvest  at  three-pence  a  day  without  diet,  equal  to  five  shil- 


lings at  present ;  that  of  23  H.  VI.  c.  12.  in  1444,  fixes  the  reaper's 

STATE  OF 

SOCIETY,  wages  at  five-pence,  and  those  of  common  workmen  in  building  at 
Sid.  equal  to  6s.  8d.  and  45.  8d. ;  that  of  11  IL  VII.  c.  22.  in  1496, 
leaves  the  wages  of  labourers  in  harvest  as  before,  but  rather  in- 
creases those  of  ordinary  workmen.  The  yearly  wages  of  a  chief 
hind  or  shepherd  by  the  act  of  1444  were  £1.  4s.  equivalent  to 
about  c£20,  those  of  a  common  servant  in  husbandry,  18^.  4d.  with 
meat  and  drink ;  they  were  somewhat  augmented  by  the  statute  of 
1496.*  Yet,  although  these  wages  are  regulated,  as  a  maximum, 
by  acts  of  parliament,  which  may  naturally  be  supposed  to  have 
"^  had  a  view  rather  towards  diminishing  than  enhancing  the  cuiTcnt 

rate,  I  am  not  fully  convinced  that  they  were  not  rather  beyond  it ; 
private  accounts  at  least  do  not  always  correspond  with  these 
statutable  prices.-f-  And  it  is  necessary  to  remember,  that  the  un- 
certainty of  employment,  natural  to  so  imperfect  a  state  of  hus- 
bandry, must  have  diminished  the  labourer's  means  of  subsistence. 
Extreme  dearth,  not  more  owing  to  adverse  seasons  than  to  impro- 
vident consumption,  was  frequently  endured.J  But  after  every 
allowance  of  this  kind,  I  should  find  it  difficult  to  resist  the  conclu- 
sion, that,  however  the  labourer  has  derived  benefit  from  the  cheap- 
ness of  manufactured  commodities,  and  from  many  inventions  of 
common  utility,  he  is  much  inferior  in  ability  to  support  a  family  to 
his  ancestors  three  or  four  centuries  ago.  I  know  not  why  some 
have  supposed  that  meat  was  a  luxury  seldom  obtained  by  the 


•  See  these  rates  more  at  length  in  Eden's  terially  above  the  average  rate  of  agricul- 

State  of  the  Poor,  voL  i.  p.  32,  &c.  tural  labour,  }s  less  so  than  some  of  the 

t  In  the  Archaeologia,  vol.  xviii.  p.  ^81.  statutes  would  lead  us  to  expect.  Other 
we  have  a  bailiff's  account  of  expenses  in  facts  may  be  found  of  a  similar  nature. 
13S7,  where  it  appears  that  a  ploughman  %  See  that  singular  book.  Piers  Plow- 
bad  sixpence  a  week^  and  five  shilhngs  a  year,  man's  Vision,  p.  145.  (Whitaker^s  edition,) 
with  an  allowance  of  diet ;  which  seems  to  for  the  different  modes  of  living  before  and 
have  been  only  pottage.  These  wages  are  after  harvest  The  passage  may  be  found 
certainly  not  more  than  fifteen  shillings  a  in  Ellis's  Specimens^  vol.  i.  p.  151. 
week  in  present  value ;  which^  though  ma- 
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labourer.     Doubtless  he  could  not  have  procured  as  much  as  he  CHAP. 

IX. 

PART  II. 


pleased.     But,  from  the  greater  cheapness  of  cattle,  as  compared 


with  corn,  it  seems  to  follow,  that  a  more  considerable  portion  of  his 
ordinary  diet  consisted  of  animal  food  than  at  present.  It  was  re-  society. 
marked  by  Sir  John  Fortescue,  that  the  English  hved  far  more  upon 
an  animal  diet  than  their  rivals  the  French  ;  and  it  was  natural  to 
ascribe  their  superior  strength  and  courage  to  this  cause.*  I  should 
feel  much  satisfaction  in  being  convinced  that  no  deterioration  in  the 
state  of  the  labouring  classes  has  really  taken  place ;  yet  it  cannot, 
I  think,  appear  extraordinary  to  those  who  reflect,  that  the  whole 
population  of  England,  in  the  year  1377,  jdid  not  much  exceed 
2,300,000  souls,  about  one-fifth  of  the  results  upon  the  last  nume*- 
ration,  an  increase  with  which  that  of  the  fruits  of  the  earth  cannot 
be  supposed  to  have  kept  an  even  pace.-f- 

The  second  head  to  which  I  referred  the  improvements  of  Euro*-  imprarc- 
pean  society  in  the  latter  period  of  the  middle  ages  coniprehends  moral  cha- 
several  changes,  not  always  connected  with  each  other,  which  con*  K^opc. 
tribijted  to  inspire  a  more  elevated  tone  of  moral  sentiment,  or  at 
least  to  restrain  the  coimnission  of  crimes.    But  the  general  effect  of 
these  upon  the  human  character  is  neither  so  distinctly  to  be  traced, 
nor  can  it  be  aiTanged  with  so  much  attention  to  chronology  as  the 
progress  of  commercial  wealth,  or  of  the  arts  that  depend  upon  it. 
We  cannot,  from  any  past  experience,  indulge  the  pleasing  vision  of 
a  constant  and  parallel  relation  between  the  moral  and  intellectual 
energies,  the  virtues  and  the  civilization  of  mankind.    Nor  is  any 
problem  connected  with  philosophical  history  more  difficult  than  to 
compare  the  relative  characters  of  different  generations,  especially  if 
we  include  a  large  geographical  surface  in  our  estimate.     Refinement 

*  Fortescue's  Difference  between  Abs.  f  Besides  the  books  to  which  I  have  oe- 

and  Lim.  Monarchy,  p.  19.    The  passages  casiondly  referred,  Mr.  Ellis's  Specimens  of 

in  Fortescue,  which  bear  on  his  favourite  English  Poetry,  vol.  i.  chap.  13.  contain  a 

theme,  the  liberty  and  consecjuent  happmess  short,  but  well  selected  digression  on  the 

of   the   English,  are  very  important,  and  private  life  of  the  English  in  the  middling 

triumphantly  refute  those  superficial  writers  and  lower  raaks  about  the  fifteenth  century*, 
who  would  make  us  believe  that  they  were 

a  set  of  beggarly  slaves.  ^                            *                 , 

3x2 
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CHAP,  has  its  evils  as  well  as  barbarism  ;  the  virtues  that  elevate  a  nation 

IX 

PART  II  ^^  ^"^  century  pass  in  the  next  to  a  different  region ;  vice  changes 
^•^v-^  its  form  without  losing  its  essence ;  the  marked  features  of  individual 
SOCIETY,  character  stand  out  in  relief  from  the  surface  of  history,  and  mislead 
our  judgement  as  to  the  general  course  of  manners ;  while  political 
revolutions  and  a  bad  constitution  of  government  may  always  un- 
dermine or  subvert  the  improvements  to  which  more  favourable  cir- 
cumstances have  contributed.     In  comparing,  therefore,  the  fiileenth 
with  the  twelfth  century,  no  one  would  deny  the  vast  increase  of 
navigation  and  manufactures,  the  superior  refinement  of  manners, 
the  greater  diffusion  of  literature.     But  should  I  assert  that  man  had 
raised  himself  in  the  later  period  above  the  moral  degradation  of  a 
more  barbarous  age,  I  might  be  met  by  the  question,  whether  history 
bears  witness  to  any  greater  excesses  of  rapine  and  inhumanity  than 
in  the  wars  of  France  and  England  under  Charles  VII.,  or  whether 
the  rough  patriotism  and  fervid  passions  of  the  Lombards  in  the 
twelfth  century  were  not  better  than  the  systematic  treachery  of  their 
servile  descendants  three  hundred  years  afterwards.     The  proposi- 
tion must  therefore  be  greatly  limited ;  yet  we  can  scarcely  hesitate 
to  admit,   upon   a   comprehensive  view,   that   there  were  several 
changes  during  the  four  last  of  the  middle  ages,  which  must  naturally 
have  tended  to  produce,  and  some  of  which  did  unequivocally  pro- 
duce a  meliorating  effect,  within  the  sphere  of  their  operation,  upon 
the  moral  character  of  society. 
Eiermtionof      Thc  first  aud  perhaps  the  most  important  of  these,  was  the  gradual 
wnks.        elevation  of  those  whom  unjust  systems  of  polity  had  long  depressed; 
of  the  people  itself,  as  opposed  ta  the  small  number  of  rich  and 
noble,  by  the  abolition  or  desuetude  of  domestic  and  prsedial  ser\'i- 
tude,  and  by  the  privileges  extended  to  corporate  towns.     The  con- 
dition of  slavery  is  indeed  perfectly  consistent  with  the  observance 
of  tnoral  obligations;  yet  reason  and  experience  will  justify  the  sen- 
tence of  Homer,  that  he  who  loses  his  liberty  loses  half  his  virtue. 
Those  who  have  acquired,  or  may  hope  to  acquire,  property  of  their 
own,  are  most  likely  to  respect  that  of  others ;  those  whom  law  pro- 


DURING  THE  MIDDLE  AGES.  ^^^ 

tects  as  a  parent  are  most  willing  to  yield  her  a  filial  obedience;  CHAP, 
those  who  have  much  to  gain  by  the  good-will  of  their  fellow-citi-  p '^' 
zehs  are  most  interested  in  the  preservation  of  an  honouraUe  cha-  ^-^^^-^ 
racter.     I  have  been  led,  ia  different  parts  of  the  present  work,  to  society. 
consider  these  great  revolutions  in  the  order  of  society  under  other 
relations  than  that  of  their  moral  efficacy ;  and  it  will  therefore  be 
unnecessary  to  dwell  upon  them ;  especially  as  this  efficacy  is  inde- 
terminate, though,  I  think,  unquestionable,  and  rather  to  be  inferred 
from  general  reflections,  than  capable  of  much  illustration  by  spe- 
cific facts. 

We  may  reckon,  in  the  next  place,  among  the  causes  of  moral  PuUce. 
improvement,  a  more  regular  administration  of  justice  according  to 
fixed  laws,  and  a  more  effectual  police.     Whether  the  courts  of 
judicature  were  guided  by  the  feudal  customs,  or  the  Roman  law,  it 
was  necessary  for  theni  to  resolve  litigated  questions  with  precisioa 
and  uniformity.     Hence  a  more  distinct  theory  of  justice  and  good 
faith  was  gradually  apprehended ;  and  the  moral  sentiments  of  man^ 
kind  were  corrected,  as  on  such  subjects  they  often  require  to  be, 
by  clearer  and  better  grounded  inferences  of  reasoning.     Again, 
though  it  cannot  be  said  that  lawless  rafnne  was  perfectly  restrained 
even  at  the  end  of  the  fifteenth  century,  a  sensible  amendment  had 
been  every  where  explerienced.     Private  warfare,  the  hcensed  rob^ 
bery  of  feudal  manners,  had  been  subjected  to  so  many  modifica- 
tioijs  by  the  kings  of  France,  and  especially  by  St.  Louis,  that  it  can 
hardly  be  traced  beyond  the  fourteenth  century.     In  Germany  and 
Spain  it  lasted  longer;  but  the  various  associations  for  maintaining 
tranquillity  in  the  former  country  had  considerably  diminished  its 
violence  before  the  great  national  measure  of  public  peace  adopted 
under  Maximihan.*    Acts  of  outrage  committed  by  powerful  men 

*  Betides  the  German  liistoriansy  see  Da  robbery,  as  of  what  i»  strictty  called  private 

Cangei  v.  Ganerbium,  for  the  confederacies  war.     But  no  man  can  easily  distinguish 

in  the  empire^  and  Hermandatum  for  those  offensive  vtrar  firom  robb^  except  by  its 

in  Castile.      These  appear  to  have  been  scale ;  and  where  this  was  so  considerably 

merely  voluntary  associations,  and  perhaps  reduced,  the  two  modes  of  injury  almost 

direcUd  as  much  towards  the  prevention  of  coincide.    In  Ari^n,  there  was  a  distinci 
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CHAP,  became  less  frequent  as  the  executive  government  acquired  niorc 

PART  IT. 


TV- 
strength  to  chastise  them.     We  lead  that. St.  Louis,  the  best  of 


French  kings,  imposed  a  fine  upon  the  lord  of  Vernon  for  permitting 
SOCIETY,  a  merchant  to  be  robbed  in  his  territory  between  sunrise  and  sunset. 
For,  by  the  customary  law,  though  in  general  ill  observed,  the  lord 
was  bound  to  keep  the  roads  free  from  depredators  in  the  day-time, 
in  consideration  of  the  toll  he  received  from  passengers.*     The  same 
prince  was  with  difficulty  prevented  from  passing  a  capital  sentence 
on   Enguerrard   de   Coucy,   a  baron   of  France,  for  a  murder.-f 
Charles  the  Fair  actually  put  to  death  a  nobleman  of  Languedoc  for 
a  series  of  robberies,  notwithstanding  the  intercession  of  the  provin- 
cial nobility.:};     The  towns  established  a  police  of  their  own  for  in- 
ternal security,  and  rendered  themselves  formidable  to  neighbouring 
plunderers.     Finally,  though  not  before  the  reign  of  Louis  XL,  an 
aiTined  force  was  established  for  the  preservation  of  police.^    Various 
means  were  adopted  in  England  to  prevent  robberies,  which  indeed 
were  seldom  perpetrated,  as  they  were  on  the  continent,  by  men  of 
high  condition.     None  of  these  perhaps  had  so  much  efficacy  as 
the  frequent  sessions  of  judges  under  commissions  of  gaol  delivery. 
3vit  the  spirit  of  this  country  has  never  brooked  that  coercive  police 
which  cannot  exist  without  breaking  in  upon  personal  liberty  by 
irksome  regulations,  and  discretionary  exercise  of  power ;  the  sure 
instrument  of  tyranny,  which  renders  civil  privileges  at  once  nuga- 
tory and  insecure,  and  by  which  we  should  dearly  purchase  some 
real  benefits  connected  with  its  slavish  discipline. 
Religious        I  have  some  difficulty  in  adverting  to  another  source  of  moral 


sects. 


jnstitutioii  for  the  maintenance  of  peace,  the  A  sketch  of  them  may  be  found  in  Velly,  t. 

kingdom  being  divided  into  unions  or  juntas,  v.  p.  349*;  t  xviii.  p.  437* 

widi  a  chief  officer,  called  Supra-junctarius,  t  Velly,  t  v.  p.  l62.,  where  this  incident 

at  their  head.     Du  Cange,  v.  Juncta.  is  told  in  an  interesting  manner  from  William 

*  Heiiault,  Abr6g6  Chronol.  'k  Tan  1255.  de   Nangis.      Boulainvilliers  has  taken  an 

The  institutions  of  Louis  IX.  and  his  «uc-  extraordinary  view  of  the  king's  bebflfviour. 

cessors  relating  to  police  form  a  part,  though  Hist,  de  TAncien  Gouvemement,.t.  ii.  p.  26. 

rather  a  smaller  part  than  we  should  expect  In  his  eyes  princes  and  plebeiaus  were  made 

from  the^  title,  of  an  immense  work,  replete  to  be  the  slaves  of  a  feudal  aristocracy, 

with  miscellaneous  information)   by  Dela-  J  Velly,  t.  viii.  p.  132. 

mare,  Traiti  de  la  Police,  4  vols,  in  folio.  |  id.  xviii.  p.  437. 


DUMNG  THE  MIDDLE  AGES.  Q^J 

ftnproveraent  during  this  period,  the  growth  of  religious  opinions  CHAP, 
adverse  to  those  of  the  estabUshed  church,  both  on  account  of  its  p/^* 
great  obscurity,  and  because  many  of  these  heresies  were  tainted  ^^/-^ 
by  an  excessive  fanaticism.     But  they  fixed  themselves  so  deeply  in  socxFrv- 
the  hearts  of  the  inferior  and  more  numerous  classes,  they  bore,  ge- 
nerally speaking,  so  immediate  a  relation  to  the  state  of  manners, 
and  they  illustrate  so  much  that  more  visible  and  eminent  revolijtipn 
which  ultimately  arose  out  of  them  in  tl^  sixteenth  century,  that  I 
must  reckon  these  among  the  most  interesting  phsenomena  in  the 
progress  of  European  society. 

Many  ages  elapsed,  during  which  no  remarkable  instance  occurs 
of  a  popular  deviation  from  the  prescribed  line  of  belief;  and  pious 
CathoUcs  console  themselves  by  reflecting  that  their  forefathers,  in 
those  times  of  ignorance,  slept  at  least  the  sleep  of  orthodoxy,  and 
that  their  darkness  was  interrupted  by  no  false  lights  of  hum^n 
reasoning.*  But  from  the  twelfth  century  this  can  no  longer  be 
their  boast  An  inundation  of  heresy  broke  in  that  age  upon  the 
church,  which  no  persecution  was  able  thoroughly  to  repress,  till  it 
finally  overspread  half  the  surface  of  Europe.  Of  this  rehgioup 
innovation  we  must  seek  the  commencement  in  a  different  part  of  the 
globe.  The  Manicheans  afford  an  eminent  example  of  that  durable 
attachment  to  a  traditional  creed,  which  so  many  ancient  sects^ 
especially  in  the  east,  have  cherished  through  the  vicissitudes  of  ages, 
in  spite  of  persecution  and  contempt.  Their  plausible  and  widely 
extended  system  had  been  in  early  times  connected  with  the  name 
of  Christianity,  however  incompatible  with  its  doctrines  and  its  his* 
tory.  After  a  pretty  long  obscurity,  the  !B3[anichean  theory  revived 
with  some  modification  in  the  western  parts  of  Armenia,  and  was 
propagated  in  the  eighth  and  ninth  centuries  by  a  sect  denominated 
Paulicians.  Their  tenets  are  not  to  be  collected  with  absolute  cer- 
tainty from  the  mouths  of  their  adversaries,  and  no  apology  of  their 
own  survives.     There  seems  however  to  be  sufficient  evidence  that 

*  Fleury,  S~  Ducours  jur  THist.  Eccles. 
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CHAP,  the  Paulicians,  though  professing  to  acknowledge  and  even  to  study 
PART  11  *^^  apostohcal  writings,  ascribed  the  creation  of  the  w^orld  to  an  evil 
"^^"^^^^  deity,  whom  they  supposed  also  to  be  the  author  of  the  Jewish  law, 

STATE  OP  * 

SOCIETY,  and  consequently  rejected  all  the  Old  Testament.  Believing,  with  the 
ancient  Gnostics,  that  our  Saviour  was  clothed  on  earth  with  an  im- 
passive celestial  body,  they  denied  the  reahty  of  his  death  and  resur- 
rection.* These  errors  exposed  them  to  a  long  and  cruel  persecu- 
tion, during  which  a  colony  of  exiles  was  planted  by  one  of  the 
Greek  emperors  in  Bulgaria.-f-  From  this  settlement  they  silently 
propagated  their  Manichean  creed  over  the  western  regions  of 
Christendom.  A  large  part  of  the  commerce  of  those  countries  with 
Constantinople  was  carried  on  for  several  centuries  by  the  channel 
of  the  Danube.  This  opened  an  immediate  intercourse  with  the 
Paulicians,  who  may  be  traced  up  that  river  through  Hungary  and 
Bavaria,  or  sometimes  taking  the  route  of  Lombardy,  into  Swiss- 


*  The  most  authentic  account  of  the 
Paulicians  is  found  in  a  little  treatise  of 
Petrus  Siculus,  vvho  lived  about  870,  under 
Basil  the  Macedonian.  He  had  been  em- 
ployed.on  an  embassy  to  Tephrice,  the  prin- 
cipal town  of  these  heretics,  so  that  he  might 
easily  be  informed,  and,  though  lie  is  suffi- 
ciently bigotted,  I  do  not  see  any  ceason  to 
question  the  general  truth  of  liis  testimony, 
especially  as  it  tallies  so  well  with  what  we 
learn  of  the  predecessors  and  successors  of 
the  Paulicians.  They  had  rejected  several 
of  the  Manichean  doctrines,  those,  I  believe, 
which  were  borrowed  from  the  Oriental, 
Gnostic  and  Cabbalistic  philosophy  of  ema- 
nation; and  therefore  readily  condemned 
Manes,  irqo$vfMos  ava^ifAah^sa-i  Mavrfla.  But 
they  retained  his  capital  errors,  so  far  as  re- 
garded the  principle  of  dualism,  which  he 
had  taken  from  Zerdusht's  religion,  and  the 
consequences  he  had  derived  from  it.  Petrus 
Siculus  enumerates  six  Paulician  heresies. 
J-  They  maintained  the  existence  of  two 
.deities,  the  one  evil,  and  the  creator  of  this 
world,  the  other  good,  called  ir^Jijj  evegamg, 
the  author  of  that  which  is  to  come.  2. 
They  refused  to  worship  the  Virgin,  and 
,liss^rted  that  Christ  broujght  his  body  from 


Heaven.  3.  They  rejected  the  Lord's  sup- 
per :  4.  And  the  adoration  of  the  cross.  5. 
They  denied  the  authority  of  the  Old  Tes- 
tament ;  but  admitted  the  New,  except  the 
epistles  of  St.  Peter,  and,  perhaps,  the 
Apocalypse.  6.  They  did  not  acknowledge 
the  order  of  priests. 

Tliere  seems  every  reason  to  suppose,  that 
tlie  Paulicians,  notwithstanding  these  mis- 
takes, were  endowed  with  sincere  and  zea- 
lous pietv,  and  studious  of  the  Scriptures. 
A  Paulician  woman  asked  a  young  man,  if 
he  had  read  the  Gospels :  he  replied,  tliat 
laymen  were  not  permitted  to  do  so,  but 
only  the  clergy :  »x  eftriv  ijfiiv  lot$  ko^iumi^ 
atn  lA\Aoi  avotytveoo'xnv,  01  jxi}  loig  Ufevtn  jttovoi;. 
p.  57*  A  curious  proof  that  the  Scriptures 
were  already  forbidden  in  the  Greek  church, 
which,  I  am  inclined  to  believe,  notwitli- 
standing  the  leniency  with  which  Protestant 
\vriters  have  treated  it,  was  always  more 
corrupt  and  more  intolerant  than  the  Latin. 

t  Gibbon,  c.  54.  This  chapter  of  the 
historian  of  the  Decline  and  Fall  upon  the 
Paulicians  appears  to  be  accurate,  as  well 
as  luminous,  and  is  at  least  far  superior  to 
any  modern  work  on  the  subject. 
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crland  and  France*     In  the  last  country,  aad  especially  in  its  CHAP, 
southern  and  eastern  provinces,  they  became  conspicuous  under  a  p^^^',, 
variety  of  names ;  such  as  Catiiarista,  Picards,  Paterins,  but  above  ^-^'-*^ 
«12^  Albigenses.     It  is  beyond  a  doubt  that  many  of  these  sectaries  society. 
owed  their  origin  to  the  PauHcians ;  the  appellation  of  Bulgarians  was  ^^*^«^"^'' 
distinctively  bestowed  upon  them ;  and,  according  to  some  writers, 
they  acknowledged  a  primate  or  patriarch  resident  in  that  country  .f 
The  tenets  ascribed  to  them  by  all  contemporary  authorities  coincide 
sa  remarkably  with  those  held  by  the  Paulicians,  and  in  e^trlier 


*  It  is  generally  agreed,  that  the  Mani- 
cheans  from  Bulgaria  did  not  penetrate  into 
the  west  of  Europe  before,  the  year  iOOO; 
and  they  $eem  to  have  been  in  3mall  num- 
bers till  about  1 140. .  We  find  them  how- 
ever early  in  the  eleventh  century.  Upder 
the  reign  of  Robert  in  1007  sevei^d  heretics 
were  burned  at  Orleans  for  tenets  which  are 
represented  as  Manichean.  Veljy,  t.  ii.  p. 
307.  These  ere  said  to  have  been  infected 
fron^  Italy;  and  the  heresy  began  to  strike 
root  in  that  country  about  the  same  tim#. 
Muratori,  Dissert  60.  (Antichitil  Italiane, 
t.  iii. 'p.  304.)  .  The  Italian  Maniche^ns 
were  generally  called  Paterini,.  the  meaning 
of  which  word  has  never  been  explained. 
We  $nd  few  traces  of  them  in  France  at  this 
time ;  but  about  the  beginning  of  the  twelfth 
century,  Guibert,  bishop  of  Soissons,  de* 
scribes  the  heretics  of  that  city,  who  denied 
the  reality  of  the  death  and  resurrection  of 
Jesus  Christ,  and  rejected  the  sacraments. 
Hist.  Litt^raire  de  la  France,  t.  s. jp.  451* 
Before  the  middle  of  that  age,  the  Cathari, 
Henricians,  Petrobussians  jind  others  np* 
pear,  and  the  new  opinions  attracted  univer- 
sal notice.  Some  of  these  sectaries,  how- 
ever, were  not  Manicbeaps.  Mosheim,  vol. 
iii.  p.  1 16. 

The  acts  of  the  inauisition  of  Toulouse, 
published  by  limborcfa  from  an  ancient  ma* 
liuscript,  (stolen,  as  I  presume,. though  cer«- 
tainly  not  by  .himself,  out  of  the  archives  of 
that  city,)  contain  many  additional  proofs, 
that  the  Albigenses  hield  the  Msgaichean 
doctrine.  ^  LiqiborA^ti  himself  will  guide  tb^ 
reader  to  the  pcin^ipal  passages,  p«  30*  Ij^ 
fact,  the  pwot  of  Mac^cbctis^  9|iia|ig  ti^p 


heretics  of  the  twelfth  century  is  so  strong, 
(for  I  have  confined  myself,  to  those  of 
Languedoc,  and  could  easily  have  brought 
other  testimony  as  to  the  Calhari,)  that  I 
should  never  have  thought  of  arguing  the* 
pomt,  but  for  the  confidence  of  some  modem 
ecclesiastical  writers.  What  can  we  think 
of  one  who  says,  *'  It  was  not  unusual  to 
stigmatize  new  sects  with  the  odious  name 
of  Manichees,  though  /  know  no  evidence 
that  theife;  w^ere  aii^  real  remains  ,of  that 
ancient  sect  in  the  twelfth  century."  Mil? 
ner's  History  of  the,Church,  vol*  iii.. p.  S^. 
Though  this  writer  was  by  no  means  learned 
enough  foe  the  task  he  undertook,  he  xouk} 
not  be  ^^norant  of  facts  related  by  Mosheim 
and  other  conmion- historians^ 

I  will  only  add,  in  order  to  obviate  ,cavil* 
ling,  that  I  use  the  word  Albigenses  for  the 
Manichean  sects,  without  pretending  to.<i|s^ 
sert,  that  their  doctrines  prevailed  more  in 
the  neigbbourhooc)  of  Albi  than  elsewhere* 
The  main  position  is,,  ^at  a  large  pari  of 
the  Languedocian  heretic^  ag?nnst  whom  the 
cruaade  was  directed  had  iinbibed  the  Pat**' 
lician  opinions,  if  any  one  cbiis^9  rather 
to  call  them  Catb^rists  it  will  not  he  mate* 
riaU 

t  Mat.  Paris,  p,  £67.  (A.  D.  1223.) 
Cinca  .^ies  istos,  baeretici  Albigenses  con^ 
stituerunt  sibi  Antipapam  in  finibus  Bulga* 
rorum,  Croatise  et  £)abnati«,  nomine  Bajrr 
tfaqlomaium,  &«»  We  are  assuied  by  goo4 
authorities  that  Bosnia  wai),  fuU  of  Mauir 
cbeans  and  Arians  as  laW  as  the  middle,,  of 
th»  fifteenth  century,  ^neas  Sylvius,  p. 
407^  .  Spondanus,  aid  ann.  1460u  Mpsbeim. 
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CHAP,  times  by  the  Manicheans,  that  I  do  not  see  how  we  can  reasonably 
deny  what  is  confirmed  by  separate  and  uncontradicted  testimonies, 

^--N^^   and  contains  no  intrinsic  want  of  probability.* 

locTlry^  But  though  the  derivation  of  these  heretics  called  Albigenses  from 
Bulgaria  is  sufficiently  proved,  it  is  by  no  means  to  be  concluded 
that  all  who  incuiTcd  the  same  imputation  either  derived  their  faith 
from  the  same  country,  or  had  adopted  the  Manichean  theory  of  the 


*  There  has  been  so  prevalent  a  disposi- 
tion among  English  divines  to  vindicate  not 
only  the  morals  and  sincerity,  but  the  ortho- 
dozy  of  these  Albigenses,  that  I  deem  it 
necessary  to  confirm  what  I  have  said  in  the 
text  by  some  authorities^  especially  as  few 
readers  have  it  in  their  power  to  examine  this 
very  obscure  subject.  Petrus  Monachus,  a 
Cistercian  nnrnk  who  wrote  a  history  of  the 
crusade  against  the  Albigenses,  gives  an 
account  of  the  tenets  maintained  by  the 
different  heretical  sects.  Manj  of  them 
asserted  two  principles  or  creative  beings ; 
a  good  one  for  things  invisible,  an  evil  one 
for  things  vbible ;  the  former  author  of  the 
New  Testament,  the  latter  of  the  Old.  No- 
vum Testamentum  benigno  deo,  vetus  vero 
maligno  attribuebant;  et  illud  omnin6  repu^ 
diabant,  prsBter  quasdam  auctoritates,  quas 
de  Veten  Testamento,  Novo  sunt  inserts, 
quas  ob  Novi  reverentiam  Testamenti,  reci- 
pere  dignum  SMtimabant.  A  vast  number  of 
stnnge  errors  are  imputed  to  them,  most  of 
which  are  not  mentioned  by  Alanus^  a  more 
dispassionate  writer.  Du  Chesne,  Scrip- 
tores  Francorura,  t.  v.  p.  556.  This  Alanus 
de  Insulis,  whose  treatise  against  heretics, 
written  about  lldOO,  was  published  by  Mas- 
son  at  Lyons  in  1612,  has  left,  I  diink,  con- 
clusive evidence  of  die  Manicheism  of  the 
Albigenses.  He  states  their  argument  upon 
every  disputed  point  as  fairly  as  possible, 
though  his  refutation  is  of  course  more  at 
lengm.  It  appears  diat  great  discrepancies 
of  opinion  existed  among  these  heretics,  but 
the  general  tenor  of  their  doctrines  b  evi- 
dentty  Manichean.  Aiunt  hsretici  tern- 
poris  nostri  quod  duo  sunt  principia  terum, 
principium  hicis  et  principium  tenebrarmn, 
tuc.  This  opinion,  strange  as  we  may  think 
it,  was  supported  by  Scriptural  texts;  so  in- 


sufficient is  a  mere  acquaintance  with  the 
sacred  writings  to  secure  unlearned  and  pre- 
judiced minds  from  the  wildest  perversions 
of  their  meaning!  Some  denied  the  reality 
of  Christ's  body ;  others  his  being  the  son 
of  God ;  many  the  resurrection  of  the  bodjr, 
some  even  a  future  state.  They  asserted,  m 
general,  the  Mosaic  law  to  have  proceeded 
from  the  devil,  proving  this  by  the  crimes 
committed  during  its  dispensation,  and  by 
the  words  of  St.  Paul,  <<  the  law  entered  that 
sin  might  abound."  They  rejected  infiint 
baptism,  but  were  divided  as  to  the  reason ; 
some  saying,  that  infonts  couk)  not  sin,  and 
did  not  need  baptism ;  others,  diat  they  could 
not  be  saved  wUboitt  faith,  and  consequently 
that  it  was  useless.  They  held  sin  after 
baptism  to  be  irremissible.  It  does  not 
appear  that  they  rejected  either  of  the  sacra- 
ments. They  laid  great  stress  upon  the 
imposition  of  hands,  which  seems  to  have 
been  their  distinctive  rite. 

One  circumstance,  which  both  Alanus 
and  Robertus  Monachus  niention,  and  whidl 
other  authorities  confirm^  is  their  division 
into  two  classes ;  the  Perfect,  and  die  Cre- 
dentes,  or  Consolati,  both  of  which  appel- 
lations are  nsed.  The  former  abstamed 
from  animal  food,  and  fixmi  marriage,  and 
led  in  every  respect  an  austere  life.  The 
latter  were  a  kind  of  la^  brediren,  living  in 
a  secular  manner.  This  distinction  is  tho- 
roughly Manichean,  and  leaves  no  doubt  as 
to  £e  ori^  of  the  Albigenses.  See  Beau- 
sobre.  Hist,  da  Manicfalisiiie,  t.  ii.  p.  762. 
and  777.  This  cancHd  writer  represents  the 
eaily  Manicheans  as  a  harmless  and  austere 
set  of  enthusiasts,  exactly  what  the  PauK* 
dans  and  Albigenses  appear  to  huve  been 
in  succeeding  i^es*  As  many  calumnies 
were  Tented  agamst  ofie  as  the  other. 
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Paulidans.    From  the  very  invectives  of  didr  enemies,  and  the  acts  CHAP, 
of  the  inquisition,  it  is  manifest  that  almost  every  shade  of  hetero-  „ ._  '„ 
doxy  was  found  among  these  dissidents^  till  it  vanished  in  a  simple  '^•^v-^ 
protestation  against  the  wealth  and  tyranny  of  the  clergy.    Those  socxetv. 
who  were  absolutely  free  from  any  taint  of  M anicheism  are  properly 
called  Waldenses ;  a  name  perpetually  confounded  in  later  times  waidenset. 
with  that  of  Albigenses,  but  distijiguishing  a  sect  probably  of  sepa- 
rate origin  9  and  at  least  of  different  tenets.    The9e,  according  to  the 
majority  of  writers,  took  their  appellation  from  Peter  Waldo,  a  mer^ 
chant  of  Lyons,  the  parent,  about  the  year  11,60,  of  a  congregation 
of  seceders  from  the  church,  who  spread  very  rapidly  over  France 
and  Germany.*    According  to  others,  the  original  Waldenses  wero 


*  The  cMitemporary  writers  seem  uni- 
fbrmly  to  represent  Widdo  as  the  fouiider  of 
tbe  Waldeates;  a»d  I  mm  net  awure  that 
tbe^  refer  the  locaKty  of  that  sect  to  the 
Tallies  of  Piedmont,  between  Exiles  and 
Pignerol,  (see  Leer's  auipy)  which  have  so 
long  been  distinguished  as  the  native  coulitiy 
of  the  Vaudois.  In  Ae  acts,  ot  the  inqnisi* 
tion,  vre  find  Waldenses,  sire  paitperes  de 
Lugdono,  used  as  eqmvaknt  terms ;  and  it 
can  hanHj  be  floubted,  that  the  poor  men  of 
Lfons  were  the  discmles  of  Waldo.  AhnoB, 
the  second  book  of  whose,  treatise  i^lubst 
heretics  is  an  attack  npon  the  Waldenses, 
expressly  derives  them  from  Waldo*  Petirus 
Monacbis  does  the  same.  These  seem 
stfong  authorities,  as  it  »  ncit  easy  to  per- 
ceive what  advantage  they  conld  denve  from 
aiisrepreseiltatioii.  It  bss  been  however  a 
position  zeah>Hsl)r  maintaincMl  by  some  nio* 
dem  writers  of  respectable .  name,  diat  the 
pe»ople  of  the  vidlies  had  )[Nreserved  a  pure 
luth,  for  sevmd  ages  before  the  appearance 
df  Waldo.  I  have  read  what  is  advanced  on 
this  head  by  Leger,  (Histoire  des  E^ses 
Vaudoises,)  and  hy  ^llix,  (Remarks  on  the 
Ecclesiastical  History  c^.die  Churches  of 
Piedmont,)  bat  without  findins  any  sufic^nt 
pfoof  for  this  ittppiositioD,  wUch  neverthe- 
less is  not  to  be  rejected  as  absolutely  im- 
probable. Their  best  alignment  is  deduced 
from  an  ancient  poem,  called  La  Noble 
Loigon,  an  orij^inal  asanuscrij^  of  which  is 


in  the  public  library  of  Cambridge.  This 
poem  is  alledged  to  bear  date  in  1 100,  more 
than  half  a  century  before  the  i^>penrence  of 
Waldo.  But  the  lines  that  coAtam  the  dale 
are  loosdy  eiXMressed,  and  may  vary  well  suit 
with  any  epoimh^bre  the  terminataon  of  the 
twelfth  cenliuy* 

Ben  ha  mil  et  cent  ans  oompti'  entiesa* 
ment, 

Che  fascritta  loro  que  sen  al  derier  temp, 

Eteveo  hundred  years  are  now  gone  and 
past. 

Since  diusit  was  writim;  these  times  are 

the  last.' 

I  haite  found  imwever  a^  pivsage  in  a  late 

work,  wUdi  remarkably  lUustrates  the  aati- 

qnity  of  Alpine  protestantisBi^  if  we  auiy  de- 

Gnd  on  the  date  it  asngiu.to  the  quotation, 
r.  Pbmta's  History  of  Switzerland,  p.  95. 
4to.  edit,  contains  die  following  note.  .  ^^  A 
curious  passage,  sm^biiy  deacriptiiae  of  the 
ehtracter  of  me  Swiss^  ham  lately  been  dis^ 
covered  in  a  M.S«  chronicle  of  the  Abbejr  of 
Corvey,  which  appears  to  have,  been  written 
about  the  begimymg  of  the  twetfUi  dsntury. 
Reli|ponem  nostram,  et  omnimn  LatnMe  eo* 
desise  (3hristiaw>nim  fidem,  lakt  ex  Sniraift, 
Sincift,  et  B«vari&  hiuafiafe  volnenua; 
homines  seducti  ab  antiqu&  projienie  ttsi* 

EUcium  hoasinuBi,  qui  Alpes  et  vidraun 
abitant,  et  semper  amant  antiqua*  In 
Siwviam,  Bavariam  et  Italiam  boreaiea^ 
Sttpe  miraat  iUorum  (ex  Sukii)  aercatores, 
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CHAP,  a  race  of  uncorrupted  sheplierds,  who,  in  the  vallies  of  the  Alps,  liac( 
PARTTi  ^'^^^^^  ^ff'  ^^  perhaps  never  learned,  the  system  of  superstition  on 
^^^^^  which  the  Catholic  church  depended  for  its  ascendancy.     I  am  not 

STATE  OF  ... 

SOCIETY,  certain  Avhether  their  existence  can  be  distinctly  traced  beyond  the 
preaching  of  Waldo,  but  it  is  well  known  that  the  proper  seat  of  the 
Waldenses  or  Vaudois  has  long  continued  to  be  in  certain  vallies  of 
Piedmont.  These  pious  and  innocent  sectaries,  of  whom  the  very 
monkish  historians  speak  well,  appear  to  have  nearly  resembled  the 
modern  Moravians.  They  had  ministers  of  their  own  appointment, 
and  denied  the  lawfulness  of  oaths  and  of  capital  punishment.  In 
other  respects  their  opinions  probably  were  not  far  removed  from 
those  usually  called  protestant.  A  simplicity  of  dress,  and  especially 
the  use  of  wooden  sandals,  was  affected  by  this  people.* 


qui  bibHa  ediscunt  memoriter,  et  ritus  ec- 
clesiae  aversantur,  quos  credunt  esse  novos. 
Nolunt  imagines  veoerari,  reliquias  sancto- 
rum aversantur,  olera  comedunt,  rar6  masti- 
cantes  carnem,  alii  nunquam.  Appellamus 
eo8  idcirc6  Manichaeos.-  Horum  quidam  ab 
Hungaria  ad  eos  convenerunt^  &c.''  It  is  a 
pity  that  the  quotation  has  been  broken  off, 
as  it  might  have  illustrated  the  connexion  of 
the  Bulgarians  with  these  sectaries. 

•  The  Waldenses  were  always  considered 
as  much  less  erroneous  in  their  tenets  than 
the  Albigensesy  or  Manicheans.  Eraiit 
praeterea  alii  haeretici,  says  Robertus  Mona- 
chus  in  the  passage  above  quoted,  qui 
Waldenses  dicebantur^  a  quodam  Waldio 
nomine  Lugdunensi.  Hi  quidem  mali 
erant,  sed  comparatione  aliorum  hasretico- 
rum  long^  minus  perversi ;  in  multis  enim 
nobiscum  conveniebant,  in  quibusdam  dis- 
sentiebant.  The  only  faults  he  seems  to 
impute  to  them  are  the  denial  of  the  lawful- 
ness of  oaths  and  capital  punishment,  and 
the  wearing  wooden  shoes.  By  this  pecu- 
liarity of  wooden  sandals  (sabots)  they  got 
the  name  of  Sabbatati  or  Insabbatati.  (Du 
Gauge.)  William  de  Puy,  another  historian 
of  the  same  time,  makes  a  jBimilar  distinction. 
Erant  quidam  Ariani,  quidam  Manichasi, 
quidam  etiam  Waldenses  sive  Lugdunenses, 
qui  licet  inter  Be  dissides,  omnes  tamen  in 


animarum  pemiciem  contra  fidem  Cathoii- 
cam  conspirabant ;  et  illi  quidem  Waldenses 
contra  alios  acutissim^  disputant.  Du 
Chesne,  t.  v.  p.  666.  Alanus,  in  his  second 
book,  where  he  treats  of  the  Waldenses, 
charges  them  principally  with  disregarding^ 
the  authority  of  the  church  and  preaching 
without  a  regular  mission.  It  is  evident 
however  from  the  acts  of  the  Inquisition, 
that  they  denied  the  existence  of  purgatory  ; 
and  I  should  suppose  that,  even  at  that  time, 
they  had  thrown  off  most  of  the  popish 
system  of  doctrine,  which  is  so  nearly  con- 
nected with  clerical  wealth  and  power.  The 
difference  made  in  these  records  between 
the  Waldenses  and  the  Manichean  sects 
shews  that  the  imputations  cast  upon  the 
latter  were  not  indiscrinuuate  calumnies. 
See  Limborch,  p.  201.  and  268. 

The  History  of  Languedoc,  by  Vaissette 
and  Vich,  contains  a  very  good  account  of 
the  sectaries  in  that  country ;  but  I  have  not 
immediate  access  to  the  book.  I  believe 
that  proof  will  be  found  of  the  dbtinction 
between  the  Waldenses  and  Albigenses  in 
t.  iii.  p.  446.  But  I  am  satisfied  that  no 
one  who  has  looked  at  the  original  authori- 
ties will  dispute  the  proposition.  These 
Benedictin  historiai^s  represent  the  Henri* 
cians,  an  earl^  sect  of  reformers,  qond^nmed 
by  the  council  of  hombez  in  1 165,  as  Ma* 
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1  have  already  had  occasion  to  relate  the  severe  persecution  which  CH  AP. 

IX- 

PART  II. 


nearly  extferminated  the  Albigenses  of  Languedoc  at  the  close  of  the     '^* 


twelfth  century,  and  involved  the  counts  of  Toulouse  in  their  ruin. 
The  Catharists,  a  fraternity  of  the  same  Paulician  origin,  more  dis-  sociEiy. 
persed  than  the  Albigenses,  had  previously  sustained  a  similar  trial. 
Their  belief  was  certainly  a  compound  of  strange  errors  with  truth ; 
but  it  was  attended  by  qualities  of  a  far  superior  lustre  to  orthodoxy, 
by  a  sincerity,  a  piety,  and  a  self-devotion,  that  almost  purified  the 
age  in  which  they  lived.*  It  is  always  important  to  perceive  that 
these  high  moral  excellencies  have  no  necessary  connexion  with 
speculative  truths ;  and  upon  this  account  I  have  been  more  dis- 
posed to  state  explicitly  the  real  Manicheism  of  the  Albigenses ; 
especially  as  Protestant  writers,  considering  all  the  enemies  of  Rome 
as  their  friends,  have  been  apt  to  place  the  opinions  of  these  sectaries 
in  a  very  false  light.  In  the  course  of  time,  undoubtedly,  the  system 
of  their  Paulician  teachers  would  have  yielded,  if  the  inquisitors  had 
permitted  the  experiment,  to  a  more  accurate  study  of  the  Scriptures, 
and  to  the  knowledge  which  they  would  have  imbibed  from  the 

nicbees.     Mosheim  considers  them  as  of  the  pareret  iis  Lucifer,  p.  146.    This  potable^ 

Vaudois  school.    They  appeared  some  time  charge  was  brought  afterwards  against  the 

before  Waldo.  Templars. 

*  The  general  testimony  of  their  enemies  As  to  the  Waldenses,  their  innocence  is 

to  the  purity  of  morals  among  the  Langue-  out  of  all  doubt.     No  book  can  be  written 

docian  and  Lyonese  sectaries  is  abundantly  in  a  more  edifying  manner  than  La  Noble 

suffiqient.      One   Kegner,   who   had  lived  Loi^oni  of  which  large  extracts  are  given  by 

among  them,  and  became  afterwards  an.  in-  Legeri  in  his  Histoire  des  Eglises  Vaudoises. 

quisitor,  does  them  justice  in  this  respect.  Four  lines  are  quoted  by  Voltaire^  (Hist. 

See  Turner's  History  of  England  for  several  Universelle,  c.  69*)  as  a  specimen  of  the 

other  proofs  of  this.     It  must  be  confessed,  Proven9al    langua^e^    though   they   belong 

that  the  Catharists  are  not  free  from  the  rather  to  the  patois  of  the  vallies.     But  aa 

imputation  of  promiscuous  licentiousness,  he  has  not  copied  them  rightly,  and  as  they 

But  whether  this  was  a  mere  calumny,  or  illustrate  the  subject  of  this  note,  t  shall 

partly  founded  upon  truth,  I  cannot  deter-  repeat  them  here  from  Leger.  p.  £8. 

mine.     Their  prototypes,  the  ancient  Gnos-  Que  sel  se  troba  alcun  bon  que  vollia 

tics,  are  said  to  have  been  divided  into  two  amar  Dio  e  temer  Jeshu  Xrist^ 

parties,  the  austere  and  the  relaxed;  both  Que  non  vollia maudire,ni jura, nimentir, 

condemnmg  marriage  for  opposite  reasons.  Ni  avoutrar,    ni  aucire,  ni  penre  de  \\ 

Alanus,  in  the  book  above  quoted,  seems  to  autruy, 

have  taken   up  several    vulgar  prejudices  Ni  venjar  s^  de  li  sio  ennemie, 

against  the  Cathari.     He  gives  an  etymology  lUi   dison   quel  es  Vaudes  e  degne  de 

of  their  name  i  catto ;  quia  osculantur  pos-  murir. 

teriora  catti3[  in  cujus  specie,  at  aiunt,  ap*  , 
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CHAP,  church  itself.     And,  in  fact,  we  find  that  the  pecuHar  tenets  of 
^^'     Manicheism  died  away  after  the  middle  of  the  thirteenth  century, 
w-v-w/'  although  a  spirit  of  dissent  from  the  estabhshed  creed  broke  out  in 
socTety!^  abundant  instances  during  the  two  subsequent  ages. 

We  are  in  general  deprived  of  explicit  testimonies  in  tracing  the 
revolutions  of  popular  opinion.  Much  must  therefore  be  left  to 
conjecture;  but  I  am  inclined  to  attribute  a  very  extensive  effect  to 
the  preaching  of  these  heretics.  They  appear  in  various  countries 
nearly  during  the  same  period,  in  Spain,  Lombardy,  Germany, 
Flanders  and  England,  as  well  as  France.  Thirty  unhappy  persons, 
convicted  of  denying  the  sacraments,  are  said  to  have  perished  at 
Oxford  by  cold  and  famine  in  the  reign  of  Henry  II.  In  every 
country  the  new  sects  appear  to  have  spread  chiefly  among  the 
lower  people,  which,  while  it  accounts  for  the  imperfect  notice  of 
historians,  indicates  a  more  substantial  influence  upon  the  moral 
condition  of  society  than  the  conversion  of  a  few  nobles  or  eccle- 
siastics.* 


*  It  would  be  difficult  to  specify  all  the 
dispersed  authorities  which  attest  the  exis- 
tence of  the  sects  derived  from  the  Walden- 
ses  and  Paiilicians  in  the  twelfth,  thirteenth 
and  JFourteenth  centuries.  Besides  Mosheim, 
who  has  paid  considerable  attention  to  the 
subject,  I  would  mention  some  articles  in 
Pu  Cange,  which  supply  gleanings ;  namely, 
Beghardi,  Bulgari,  Lollardi,  Paterini,  K- 
cardi,  Pifli,  Populicani. 

Upon  the  subject  of  the  Waldenses  and 
Albigenses  generally,  I  have  borrowed  some 
light  from  Mr.  Turner's  History  of  England, 
vol.  ii.  p.  377.  393.  This  learned  writer 
has  seen  some  books  that  have  not  fallen 
into  my  way ;  and  I  am  indebted  to  him  for 
a  knowledge  of  Alanus's  treatise,  which  I 
have  since  read.  At  the  same  time,  I  must 
observe,  that  Mr.  Turner  has  not  perceived 
the  essential  distinction  between  the  two 
leading  sects. 

The  name  of  Albigenses  does  not  fre- 
quently occur  after  the  middle  of  the  thir- 
teenth century;  but  the  Waldenses,  or  sects 
bearing  that  denomination,  were  dispersed 


over  Europe.  As  a  term  of  different  re- 
proach was  derived  from  the  word  Bulgarian, 
so  vauderie,  or  the  profession  of  the  Vaudois^ 
was  sometimes  applied  to  witchcraft.  Thus 
in  the  proceedings  of  the  Chambre  Brulantft 
at  Arras,  in  1459,  against  persons  accused 
of  sorcery,  their  crime  is  denominated  vm^ 
derie.  The  ftillest  account  of  this  remark- 
able story  is  found  in  the  Memoirs  of  Du 
Clercq,  first  published  in  the  general  col- 
lection of  Historical  Memoirs,  t.  ix.  p. 
430.471.  It  exhibits  a  complete  parallel 
to  the  events  that  happened  in  1682  at 
Salem  in  New  England.  A  few  obscure 
persons  were  accused  of  vanderie,  or  witch- 
craft. After  their  condemnation,  which  was 
founded  on  confessions  obtained  by  torture, 
and  afterwards  retracted,  an  epidemical  eon^ 
tagion  of  superstitious  dread  was  diffused  all 
around.  Numbers  were  arrested,  bum^ 
alive  by  order  of  a  tribunal  instituted  for  the 
detection  of  thb  offence,  or  detained  in  pri- 
son; so  that  no  person  in  Arras  thought 
himself  safe.  It  was  believed  that  many 
were  accused  for  the  sake  of  their  possen- 
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But  even  where  men  did  not  absolutely  enlist  under  the  banners  CHAP, 
of  any  new  sect,  they  were  stimulated  by  the  temper  of  their  age  to  '^' 
more  zealous  and  independent  discussion  of  their  religious  system.  -^^/-^ 
A  curious  illustration  of  this  is  furnished  by  one  of  the  letters  of  fociliT^ 
Innocent  III.  He  had  been  informed  by  the  bishop  of  Metz,  as  he 
states  to  the  clergy  of  the  diocese,  that  no  small  multitude  of  laymen 
and  women  having.procured  a  translation  of  the  gospels,  epistles  of 
St.  Paul,  the  psalter.  Job,  and  other  books  of  Scripture,  to  be  made 
for  them  into  French,  meet  in  secret  conventicles  to  hear  them  read, 
and  preach  to  each  other,  avoiding  the  company  of  those  who  do 
not  join  in  their  devotion,  and  having  been  reprimanded  for  this  by 
some  of  their  parish  priests  have  withstood  them,  alledging  reasons 
from  the  Scriptures,  why  they  should  not  be  so  forbidden.  Some 
of  them  too  deride  the  ignorance  of  their  ministers,  and  maintain 
that  their  own  books  teach  them  more  than  they  can  leara  from  the 
pulpit,  and  that  they  can  express  it  better.  Although  the  desire  of 
reading  the  Scriptures,  Innocent  proceeds,  is  rather  praiseworthy 
than  reprehensible,  yet  they  are  to  be  blamed  for  frequenting  secret 
assemblies,  for  usurping  the  office  of  preaching,  deriding  their  own 
ministers,  and  scorning  the  company  of  such  as  do  not  concur  in 
their  novelties.  He  presses  the  bishop  and  chapter  to  discover  the 
author  of  this  translation,  which  could  not  have  been  made  without 
a  knowledge  of  letters,  and  what  were  his  intentions,  and  what  de-- 
gree  of  orthodoxy  and  respect  for  the  holy  see  those  who  used  it 
possessed.  This  letter  of  Innocent  III.,  however,  considering  the 
nature  of  the  man,  is  sufficiently  temperate  and  concihatory.    It 

jiions^  which  were  confiscated  to  the  use  of  seceding  sects.  By  their  profession  of  faith^ 
the  church*  At  length  the  duke  of  Bur-  presented  to  Ladidaus  Foathumus^  it  mp- 
gundy  interfered,  and  put  a  stop  to  the  per-  pears  that  the;  acknowledged  the  corporal 
secutions.  The  whole  narrative  in  Du  presence  in  the  eucharist,  but  rejected  pur- 
Clercq  is  interesting,  as  a  curious  document  gatory  and  other  Romish  doctrines.  See  it 
of  the  tyranny  of  bigots,  and  of  the  facility  in  the  Fasciculus  Keruiu  e^petendaruui  et 
with  which  it  is  turned  to  private  ends.  Aigiendanun,  a  coUcctiou  of  treatises  illus- 
To  return  to  the  Waldens^s:  the  principal  trating  the  origin  of  the  Reformation^  origi- 
course  of  their  emigratipn  is  said  to  have  nally  published  at  Cologne  in  1535,  and  re- 
been  into  Qohemia,  where,  in  the  fifteenth  print^  at  London  in  1^90. 
century,  die  name  was  borne  by  one  of  the 
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CHAP,  seems  not  to  have  answered  its  end  ;  for  in  another  letter  he  com- 
plains that  some  members  of  this  httle  association  continued  refrac- 
tory, and  refused  to  obey  cither  the  bishop  or  the  pope.* 

CP  \  TV  f\  1? 

sociFTY.  In  the  eighth  and  ninth  centuries,  when  the  Vulgate  had  ceased  to 
be  g^nemlly  intelligible,  there  is  no  reason  to  suspect  any  intention 
in  the  church  to  deprive  the  laity  of  the  Scriptures.  Translations 
were  freely  made  into  the  vernacular  languages,  and  perhaps  read  in 
churches,  although  the  acts  of  saints  were  generally  deemed  more 
instructive.  Louis  the  Debonair  is  said  to  have  caused  a  German 
version  of  the.New  Testament  to  be  made.  Otfrid,  in  the  same  cen- 
tury, rendered  the  gospels,  or  rather  abridged  them,  into  German 
verse.  This  work  is  still  extant,  and  is  in  several  respects  an  object 
of  curiosity .-f-  In  the  eleventh  or  twelfth  century,  we  find  transla- 
tions of  the  Psalms,  Job,  Kings  and  the  Maccabees  into  French.^ 
But  after  the  diffusion  of  heietical  opinions,  or,  what  was  much  the 
same  thing,  of  free  inquiry,  it  became  expedient  to  secure  the  ortho- 
dox faith  from  lawless  interpretation.  Accordingly  the  council  of 
Toulouse,  in  1229,  prohibited  the  laity  from  possessing  the  Scrip- 
tures ;  and  this  precaution  was  frequently  repeated  upon  subsequent 
occasions. 

The  ecclesiastical  history  of  the  thirteenth  or  fourteenth  centuries 
teems  with  new  sectaries  and  schismatics,  various  in  their  aberrations 
of  opinion,  but  all  concurring  in  detestation  T)f  the  established 
church.§  They  endured  severe  persecutions  with  a  sincerity  and 
firmness  which  in  any  cause  ought  to  command  respect.  But  in 
general  we  find  an  extravagant  fanaticism  among  them ;  and  I  do 

♦  Opera  Innocent.  III.  p.  468.  537.    A  §  The  application  of  the  visions  of  the 

translation  of  the  Bible  had  been  made  by  Apocalypse  to  the  corruptions  of  Rome  has 

direction  of  Peter  Waldo  ;  but  whether  this  commonly  been  Said  to  have  been  first  made 

used  in  Lorrain  was  the  same,  does  not  ap-  by  the  Franciscart  seceders.     But  it  may  be 

pear.     Metz  was  full  of  the  Vaudois^  as  we  traced  higher^  and  is  remarkably  pointed  out 

find  by  other  authorities.  by  Dante. 

+  Schilteri  Thesauras  Anti^.  Teutonico-  Di  voi  pastor  s'accorse  '1  Vangelista, 

rum^  t.  ii.  Quando  colei,  chi  siede  sovra  V  acque, 

:|:  M6m.  de  I'Acad.  des  Indcript.  t.  xvii.  Puttaneggiar  co'  regi  a  lui  Rl  vbta. 

p.  720.  Inferno,  Cant.xix*. 
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hot  know  how  to  look  for  any  melioration  of  society  from  the  Fran-  CHAP; 

IX. 

PART  II. 


IX 

ciscan  seceders,  who  quibbled  about  the  property  of  things  consumed 


by  use,  or  from  the  mystical  visionaries  of  different  appellations,   ^•^^'-^ 

STATE  OF 

whose  moral  practice  was  sometimes  more  than  equivocal.  Those  society. 
who  feel  any  curiosity  about  such  subjects,  which  are  by  no  means 
unimportant  as  they  illustrate  the  history  of  the  human  mind,  will 
find  them  treated  very  fully  by  Mosheim.  But  the  original  sources 
of  information  are  not  always  accessible  in  this  country,  and  the 
research  would  perhaps  be  more  fatiguing  than  profitable. 

I  shall,  for  an  opposite  reason,  pass  slightly  over  the  great  revolu-  LoUtrdiof 
tion  in  religious  opinion  wrought  in  England  by  WiclifFe,  which  will 
generally  be  familiar  to  the  reader  from  our  common  historians. 
Nor  am  I  concerned  to  treat  of  theological  inquiries,  or  to  write  a 
history  of  the  church.  Considered  in  its  effect  upon  manners,  the 
sole  point  which  these  pages  have  in  view,  the  preaching  of  this  new 
sect  certainly  produced  an  extensive  reformation.  But  their  virtues 
were  by  no  means  free  from  some  unsocial  qualities,  in  which,  a^ 
well  as  in  their  suj>erior  attributes,  the  Lollards  bear  a  very  close 
resemblance  to  the  Puritans  of  Elizabeth's  reign ;  a  moroseness 
that  proscribed  all  cheerful  amusements,  an  uncharitable  mahgnity 
that  made  no  distinction  in  condemning  the  established  clergy,  and 
a  narrow  prejudice  that  applied  the  rules  of  the  Jewish  law  to 
modem  institutions.*  Some  of  their  principles  were  far  more  dan- 
gerous to  the  good  order  of  society,  and  cannot  justly  be  ascribed 
to  the  Puritans,  though  they  grew  afterwards  out  of  the  same  soil* 

*  Walsingham,  p.  288.     Lewis's  life  of  scheme  of  spiritual  power.    He  asserted,  iiK 

Peacocky  p.  65.     Bishop  Peacock't  answer  directly,  the  right  of  private  judgement,  and 

to  the  Lollards  of  his  time  contains  passages  wrote  on  dieological  subjects  in  English, 

well  worthy  of  Hooker,  both  for  weight  of  which  gave  much  offence.    In  fact,  Peacock 

matter  and  dignity  of  style,  setting  fortfi  the  seems  to  have  hoped  that  his  acute  reasoning 

necessity  and  importance  of  *^  the  moral  law  would  convince  the  people,  without  requiring 

of  kinde,  or  moral  philosophie,''  in  opposi-  an  implicit  faith,     ^ut  he  {greatly  misnnder- 

tion  to  those  who  derive  all  morality  from  stood  the  principle  of  an  miallible  church, 

revelation.  Lewis's  lire  of  Feacock  does  justice  to  his 

This  great  man  fell  afterwards  under  the  character,  which,  I  need  not  say,  is  unfairly 

displeasure  of  the  church  for  propositions,  represented  b^  such  historians  as  Collier,  and 

not  indeed  heretical,  but  repugnant  to  her  such  antiquanes  as  Thomas  Heame. 

VOL.  II.  3  Z 


Bohemia, 
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CHAP.  Such  was  the  notion,  which  is  imputed  also  to  the  Albigenses,  that 
PARTN   ^^^^^  magistrates  lose  their  right  to  govern  by  committing  sin,  or,  as 
^■-^^^   it  was  quaintly  expressed  in  the  seventeenth  century,  that  dominion 
SOCIETY,  is  founded  in  grace.     These  extravagances  however  do  not  belong 
to  the  learned  and  politic  Wiclifife,  however  they  might  be  adopted 
by  some  of  his  enthusiastic  disciples.*     Fostered  by  the  general  ill- 
will  towards  the  church,  his  principles  made  vast  progress  in  Eng- 
land, and,  unlike  those  of  earlier  sectaries,  were  embraced  by  men 
of  rank  and  civil  influence.     Notwithstanding  the  check  they  sus- 
tained by  the  sanguinary  law  of  Henry  IV.  it  is  highly  probable 
that  multitudes  secretly  cherished  tliem  down  to  the  sera  of  the 
Reformation. 
Huisitesof       From  England  the  spirit  of  religious  innovation  was  propagated 
into  Bohemia ;  for  though  John  Huss  was  very  far  from  embracing 
all  the  doctrinal  system  of  Wicliffe,  it  is  manifest  that  his  zeal  had 
been  quickened  by  the  writings  of  that  reformer.-f-     Inferior  to  the 
Englishman  in  ability,  but  exciting  greater  attention  by  his  constancy 
and  suiFerings,  as  well  as  by  the  memorable  war  which  his  ashes 
kindled,  the  Bohemian  martyr  was  even  more  eminently  the  pre- 
cursor of  the  Reformation.     But  still  regarding  these  dissensions 
merely  in  a  temporal  light,  I  cannot  assign  any  beneficial  efiect  to 
the  schism  of  the  Hussites,  at  least  in  its  immediate  resiults,  and  in 
the  country  where  it  appeared.     Though  some  degree  of  sympatliy 
with  their  cause  is  inspired  by  resentment  at  the  ill  faith  of  their 
adversaries,  and  by  the  associations  of  civil  and  religious  liberty,  we 
cannot  estimate  the  Taborites  and  other  sectaries  of  that  description 
but  as  ferocious  and  desperate  fanatics.;}:    Perhaps  beyond  the  x^on- 

*  Lewis's  Life  of  Wicliffe,  p.  115.    Len-  of  enthusiasts,  may  produce  such  extensive 

fauty  Hist,  du  Concile  de  Constance,  t.  i.  mischief.     These  were  maintained  by  Huss^ 

p.  213.  (id.  p.  328.)  though  not  perhaps  so  crudely 

t  Huss  does  not  appear  to  have  rejected  as  by  Luther.     Every  thing  relative  to  the 

any  of  the  peculiar  tenets  of  popery.     Len-  history  and  doctrine  of  Huss  and  his  fol- 

fantyp.  414*     He  embraced,  like  Wicliffe,  lowers  will  be  found  in  Lenfant's  three  works, 

the  predestinarian  system  of  Ai^ustin,  with-  on  the  councils  of  Pisa,   Constance,  and 

out  pausing  at  any  of  those  inferences,  appa-  Basle, 
rently  deducible  from  i^  which,  in  the  heads        %  h&abnt.  Hist,  de  la  Guenre  dea  Hussites 
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fines  of  Bohemia  more  substantial  good  may  have  been  produced  by  CHAP, 
the  influence  of  its  reformation,  and  a  better  tone  of  morals  inspired 

,  .  PART  II. 

into  Germany.     But  I  must  again  repeat  that  upon  this  obscure  and   ^-^.^^ 
ambiguous  subject  I  assert  nothing  definitely,  and  little  with  confi-  society. 
dence.     The  tendencies  of  religious  dissent  in  the  four  ages  before 
the  Reformation  appear  to  have  generally  conduced  towards  the 
moral  improvement  of  mankind ;  and  facts  of  this  nature  occupy  a 
far  greater  space  in  a  philosophical  view  of  society  during  that 
period,  than  we  might  at  first  imagine ;  but  every  one  who  is  dis-. 
posed  to  prosecute  this  inquiry  will  assign  their  character  according 
to  the  result  of  his  own  investigations. 

But  the  best  school  of  moral  discipline  which  the  middle  ages  insututioii 
afforded  was  the  institution  of  chivalry.  There*  is  something  perhaps 
to  allow  for  the  partiality  of  modem  ivriters  upon  this  interesting 
subject;  but  our  most  sceptical  criticism  must  assign  a  decisive 
influence  to  this  great  source  of  human  improvement.  The  more 
deeply  it  is  considered,  the  more  we  shall  become  sensible  of  its 
importance. 

There  are,  if  I  may  so  say,  three  powerftii  spirits,  which  hare  from 
time  to  time  moved  over  the  face  of  the  waters,  and  given  a  predo- 
minant impulse  to  the  moral  sentiments  and  energies  of  mankind. 
These  are  the  spirits  of  liberty,  of  religion,  and  of  honour.  It  was 
the  principal  business  of  chivalry  to  animate  and  cherish  the  last  of 
these  three.  And  whatever  high  magnanimous  energy  the  love  of 
liberty  or  religious  real  has  ever  imparted  was  equalled  by  tiie 
exquisite  sense  of  honom-  which  this  institution  preserved. 

It  appears  probable,  that  the  custom  of  receiving  arms  at  the  age  iti origin. 
of  manhood  with  some  soleipnity  was  of  immemorial  antiquity  among 
the  nations  that  overthrew  the  Roman  empire.  For  it  is  mentioned 
by  Tacit^ifi  to  have  prevailed  among  their  German  ancestors ;  and 
his  expressions  might  have  been  used  with  no  great  variation  to 
describe  the  actuftl  eemmonies  of  knighthood.*     There  was  even  in 

et  du  Concfle  de  Bosle.   Scbmidty  Hist  ^es         *  Nihil  neque  publics  neque  privatas  rei 
Allemands,  t.  v.  nisi  armati  agunt.     Sed  arma  sumere  non 
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CHAP,  that  remote  age  a  sort  of  public  trial  as  to  the  fitness  of  the  candi- 

PART  II. 


*     date,  which,  though  perhaps  confined  to  his  bodily  strength  and 


activity,  might  be  the  germ  of  that  refined  investigation  which  was 
SOCIETY,  thought  necessary  in  the  perfect  stage  of  chivalry.  Proofs,  though 
rare  and  incidental,  might  be  adduced  to  shew,  that  in  the  time  of 
,  Charlemagne,  and  even  earlier,  the  sons  of  monarchs  at  least  did  not 
assume  manly  arms  without  a  regular  investiture.  And  in  the 
eleventh  century,  it  is  evident  that  this  was  a  general  practice.* 

This  ceremony,  however,  would  perhaps  of  itself  have  done  little 
towards  creating  that  intrinsic  principle  which  characterized  the 
genuine  chivalry.  But  in  the  reign  of  Charlemagne  we  find  a  mili- 
tary distinction,  that  appears,  in  fact  as  well  as  in  name,  to  have 
given  birth  to  that  institution.  Certain  feudal  tenants,  and  I  suppose 
also  alodial  proprietors,  were  bound  to  serve  on  horseback,  equipped 
with  the  coat  of  mail.  These  were  called  Caballarii,  from  which 
the  word  chevaliers  is  an  obvious  corruption.-f-  But  he  who  fought 
on  horseback,  and  had  been  invested  with  peculiar  arms  in  a  solemn 
manner,  wanted  nothing  more  to  render  him  a  knight.  Chivalry 
therefore  may,  in  a  general  sense,  be  referred  to  the  age  of  Charle- 
magne. We  may  however  go  farther,  and  observe  that  these  dis- 
tinctive advantages  above  ordinary  combatants  were  probably  the 
sources  of  that  remarkable  valour  and  that  keen  thirst  for  glory 
which  became  the  essential  attributes  of  a  knightly  character. 
For  confidence  in  our  skill  and  strength  is  the  usual  foundation  of 
courage  ;  it  is  by  feeling  ourselves  able  to  surmount  common  dan- 
gers, that  we  become  adventurous  enough  to  encounter  those  of  a 


ante  cuiquain  moris,  qudm  civitas  suffectu-  Saxonico  cum  vagb&  aureft.  I.  li.  c.  6.     St. 

rum  probaverit.    Turn  in  ipso  concilio,  vel  Palaye  (M^moires  sur  la  Chevalerie,  part  2.) 

principum  aliquis,  vel  pater,  vel  propinquus  mentions  other  instances  ;  which  may  also 

scuto  frame&que  omant ;  haec  apudeos  togse,  be  found  in  Du  Cange's  Glossary,  t.  Arma, 

hie  primus  juventae  honos  ;  ante  hoc  domiis  and  in  his  22d  dissertation  on  Joinville. 

pars  videntur,  mox  reipublicae.   De  Moribus  f  Comites  et  vassalli  nostri  yii  beneficia 

German,  c.  IS.  habere  noscuntur,  et  caballarii  onmes  ad 

♦  William  of  Malmsbury  says  that  Alfred  placitum  nostrum  veniant  bene  preparati. 

conferred  knighthood  on  Athelstan,  donatum  Capitularia,  A  J).  807.  in  Baluze,  t.  i.  p.  460. 
chlamyde  coccineft^  gemmato  balteo,  ense 
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more  extraordinary  nature,  and  to  which  more  glory  is  attached.  CHAP. 

1  Jv* 
PART  II. 


The  reputation  of  superior  personal  prowess,  so  difficult  to  be  attained 


in  the  course  of  modern  warfare,  and  so  liable  to  erroneous  represen- 
tations, was  always  within  the  reach  of  the  stoutest  knight,  and  was  society. 
founded  on  claims,  which  could  be  measured  with  much  accuracy. 
Such  is  the  subordination  and  mutual  dependence  in  a  modern 
army,  that  every  man  must  be  content  to  divide  his  glory  with  his 
comrades,  his  general  or  his  soldiers.  But  the  soul  of  chivalry  was 
individual  honour,  coveted  in  so  entire  and  absolute  a  perfection, 
that  it  must  not  be  shared  with  an  army  or  a  nation.  Most  of  the 
virtues  it  inspired  were  what  we  may  call  independent,  as  opposed 
to  those  which  are  founded  upon  social  relations.  The  knights- 
errant  of  romance  perform  their  best  exploits  from  the  love  of 
renown,  or  from  a  sort  of  abstract  sense  of  justice,  rather  than  from 
any  soUcitude  to  promote  the  happiness  of  mankind.  If  these 
springs  of  action  are  less  generally  beneficial,  they  are,  however^ 
more  connected  with  elevation  of  character  than  the  systematic  pru- 
dence of  men  accustomed  to  social  hfe.  This  solitary  and  indepen- 
dent spirit  of  chivalry,  dwelling,  as  it  were,  upon  a  rock,  and 
disdaining  injustice  or  falsehood  from  a  consciousness  of  internal 
dignity,  without  any  calculation  of  their  consequences,  is  not  unlike 
what  we  sometimes  read  of  Arabian  chiefs  or  the  North-American 
Indians.*  These  nations,  so  widely  remote  from  each  other,  seem 
to  partake  of  that  moral  energy,  which  among  European  nations,  far 
remote  from  both  of  them,  was  excited  by  the  spirit  of  chivalry. 
But  the  most  beautiful  picture  that  was  ever  pourtrayed  of  this 
character  is  the  Achilles  of  Homer,  the  representative  of  chivalry  in 
its  most  general  form,  with  all  its  sincerity  and  unyielding  rectitude,  ^ 
all  its  courtesies  and  munificence.  Calmly  indiflerent  to  the  cause 
in  which  he  is  engaged,  and  contemplating  with  a  serious  and 
unshaken  look  the  premature  death  that  awaits  him,  his  heart  only 

*  We  most  take  for  this  the  more  favour-  or  a  race  of  European  ejitraction  hastended 
able  representations  of  the  Indian  nations,  to  efface  these  virtues,  which  possibly  were 
A  deteriorating  intercourse  widi  Europeans     radier  exaggerated  by  earlier  writers^ 
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CHAP,  beats  for  glory  and  friendship.     To  this  subUme  character,  bating 

that  imaginary  completion,  by  which  the  creations  of  the  poet,  hke 

^-^^-^   those  of  tho  sculptor,  transcend  all  single  works  of  nature,  there 

sociEix  were  probably  many  parallels  in  the  ages  of  chivalry  ;  especially 

beibrc  a  set  education  and  the  refinements  of  society  had  altered  a 

little  the  natural  unadulterated  w^arrior  of  a  ruder  period.     One 

illustrious  example  from  this  earlier  age  is  the  Cid  lluy  Diaz,  whose 

history  has  fortunately  been  preserved  umch  at  length  in  several 

chronicles  of  ancient  date,  and  in  one  valuable  poem ;  and  though 

I  will  not  say  that  the  Spanish  hero  is  altogether  a  counterpart  of 

Achilles  in  gracefulness  and  urbanity,  yet  was  he  inferior  to  none 

that  ever  hved  in  frankness,  honour  and  magnanimity.* 

Its  con-  In  the  first  stage  of  chivalry,  it  was  closely  connected  with  the 

feudal  scr-  military  service  of  fiefs.      The  Caballarii  in  the  Capitularies,  the 

Milites  of  the  eleventh  and  twelfth  centuries,  were  land-holders  who 

followed  their  lord  and  sovereign  into  the  field.     A  certain  value  of 

land  was  termed  in  England  a  knight's  fee,  or,  in  Normandy,  feudum 

loricae,  fief  de  haubert,  from  the  coat  of  mail  which  it  intitled  and 

required  the  tenant  to  wear ;  a  mihtary  tenure  was  said  to  be  by 

service  in  chivalry.     To  serve  as  knights,  mounted  and  equipped, 


*  Since  this  passage  was  writteoy  I  have 
found  a  parallel  drawn  by  Mr.  Sharon  Turner, 
in  his  valuable  History  of  England,  between 
Achilles  and  Richard  Cceur  de  Lion;  the 
superior  justness  of  which  I  readily  acknow- 
ledge. The  Feal  hero  does  not  indeed  excite 
so  much  interest  in  me  as  the  poetical ;  but 
the  marks  of  resemblance  are  very  striking, 
whether  we  consider  their  passions,  their 
talents,  their  virtues,  their  vices,  or  the  waste 
of  their  heroism. 

The  two  principal  persons  in  the  Iliad,  if 
I  may  digress  into  the  observation,  appear 
(o  me  representatives  of  the  heroic  character 
in  its  two  leading  varieties ;  of  the  energy 
which  has  its  sole  principle  of  action  within 
itself,  and  of  that  which  borrows  its  impulse 
from  external  relations;  of  the  spirit  of 
iHHMur,  in  abort,  afiil  of  patriotism.  As  every 
sentiment  flfAdnlka  is  mdepeodent  and  self* 


supported ;  so  those  of  Hector  all  bear  re- 
ference to  his  kindred  and  hb  country.  The 
ardour  of  the  one  might  have  been  extin- 
guished for  want  of  nourishment  in  Thessaly ; 
but  that  of  the  other  might,  we  fancy,  have 
never  been  kindled  but  for  the  dangers  of 
Troy.  Peace  could  have  brought  no  delight 
to  the  one  but  from  the  memory  of  war ; 
war  had  no  alleviation  to  the  other  but  from 
the  images  of  peace.  Compare,  for  example, 
the  two  speeches,  beginning  II.  Z.  441.  and 
II.  n.  49. ;  or  rather,  compare  the  two  cha- 
racters throughout  the  Iliad.  So  wonderfully 
were  these  two  great  springs  of  human  sym- 
pathy, variously  interesting  according  to  the 
diversity  of  our  tempers,  first  touched  by 
that  ancient  patriarch, 

d  quo,  cea  fonte  pereoni, 
Vatum  Pieiiis.  osta  a^anftor  aquis. 
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was  the  common  duty  of  vassals ;  it  implied  no  persona!  merit,  it  CHAP. 

PART IL 


gave  of  itself  a  claim  to  no  civil  privileges.     But  this  knight-service 


founded  upon  a  feudal  obUgation  is  to  be  carefully  distinguished 
from  that  superior  chivalry,  in  which  all  was  independent  and  socusty. 
voluntary.  The  latter,  in  fact,  could  hardly  flourish  in  its  full  per- 
fection till  the  military  service  of  feudal  tenure  began  to  dedine ; 
namely  in  the  thirteenth  century.  The  origin  of  this  personal  chivalry 
I  should  incline  to  refer  to  the  ancient  usage  of  voluntary  commai-  neilo^"' 
dation,  which  I  have  mentioned  in  a  former  chapter.  Men  com- 
mended themselves^  that  is,  did  homage  and  professed  attachment  to 
a  prince  or  lord;  generally  indeed  for  protecticHi  or  the  hope  of 
reward,  but  sometimes  probably  for  the  sake  of  distinguishing  them-^ 
selves  in  his  quarrels.  When  they  received  pay,  which  must  have 
been  the  usual  case,  they  were.  Uterally  his  soldiers,  or  stipendiary 
troops.  Those  who  could  afford  to  exert  their  valour  without  recom- 
pense were  like  the  knights  of  whom  we  read  in  romance,  who 
served  a  foreign  master  through  love,  or  thirst  of  glory,  or  gratitudes 
The  extreme  poverty  of  the  lower  nobility,  arising  from  the  subdivi- 
i^n  of  fiefs,  and  the  politic  generosity  of  rich  lords,  made  this  con- 
nexion as  strong  as  that  of  territorial  dependence.  A  younger 
brother  leaving  the  paternal  estate,  in  which  he  took  a  slender  sharejr 
might  look  to  wealth  and  dignity  in  the  service  of  a  powerful  count* 
Knighthood,  which  he  could  not  claim  as  his  legal  right,  became  the 
object  of  his  chief  ambition.  It  raised  him  in  the  scale  of  society, 
equalling  him  in  dress,  in  arms,  and  in  title,  to  the  rich  land-bolders# 
As  it  was  due  to  his  merit,  it  did  much  more  than  equal  him  to  those 
who  liad  no  pretensions  but  from  wealth;  and  the  territorial  knights 
became  by  degrees  ashamed  of  assuming  the  title  till  they  could 
challenge  it  by  real  desert 

This  clas6  of  noble  and  gallant  cavaliers,  serving  commonly  for  EOectofthc 
pay,  but  on  the  most  honourable  footing,  became  far  more  numerous  cwniiy, 
through  the  crusades ;  a  great  epoch  in  the  history  of  European 
society.     In  these*  wars,  as  all  feudal  service  was  out  of  the  question, 
it  was  necessary  for  the  richer  barons  to  take  into  their  pay  as  many 
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CHAP,  knights  as  they  could  afford  to  maintain  ;  speculating,  so  far  as  such 
motives  operated,  on  an  influence  with  the  leaders  of  the  expedition, 
and  on  a  share  of  plunder,  proportioned  to  the  number  of  their  fol- 

sociEiT.  lowers.  During  the  period  of  the  crusades,  we  find  the  institution 
of  chivalry  acquire  its  full  vigour  as  an  order  of  personal  nobility ; 
and  its  original  connexion  with  feudal  tenure,  if  not  altogether  eflfaced, 
became  in  a  great  measure  forgotten  in  the  splendour  and  dignity  of 
the  new  form  which  it  wore. 

Chivalry  Thc  crusadcs,  however,  changed  in  more  than  than  one  respect 
ith  reii-  the  character  of  chivalry.  Before  that  epoch,  it  appears  to  have 
had  no  particular  reference  to  religion.  Ingulf  us  indeed  tells  us 
that  the  Anglo-Saxons  preceded  the  ceremony  of  investiture  by  a 
confession  of  their  sins,  and  other  pious  rites,  and  they  received  the 
order  at  the  hands  of  a  priest,  instead  of  a  knight.  But  this  was 
derided  by  the  Normans  as  effeminacy,  and  seems  to  have  pro- 
ceeded from  the  extreme  devotion  of  the  English  before  the  con-, 
quest.*  One  can  hardly  perceive  indeed  why  the  assumption  of 
arms  to  be  used  in  butchering  mankind  should  be  treated  as  a  reli- 
gious ceremony.  The  clergy,  to  do  them  justice,  constantly  op- 
posed the  private  wars  in  which  the  courage  of  those  ages  wasted 
itself;  and  all  bloodshed  was  subject  in  strictness  to  a  canonical 
penance.  But  the  purposes  for  which  men  bore  arms  in  a  crusade 
so  sanctified  their  use,  that  chivalry  acquired  the  character  as  much 
of  a  religious  as  a  military  institution.  For  many  centuries,  the 
recovery  of  the  Holy  Land  was  constantly  at  the  heart  of  a  brave 
und  superstitious  nobility;  and  every  knight  was  supposed  at  his 
creation  to  pledge  himself,  as  occasion  should  arise,  to  that  cause. 
Meanwhile,  the  defence  of  God's  law  against  infidels  was  his  primary 
and  standing  duty.  A  knight,  whenever  present  at  mass,  held  the 
point  of  his  sword  before  him  while  the  Gospel  was  read,  to  signify 
his  readiness  to  support  it.     Writers  of  the  middle  ages  compare  the 

*  In^uUiis,  in  Gale  xv  Spriptores,  t  i.  p.     the  ceremony  was  not  absolutely  repugnaat 
70.    William  RufiiSi  however,  was  knighted     to  the  Norman  practice. 
Iby  Archbishop  laxAwc,  which  looks  as  if 
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knightly  to  the  priestly  character  in  an  elaborate  parallel  and  the  CHAP, 
investiture  of  the  one  was  supposed  analogous  to  the  ordination  of     ~^' 
the  other.    The  ceremonies  upon  this  occasion  were  almost  wholly   "^^^s^^ 
religious.    The  candidate  passed  nights  in  prayer  among  priests  in  sociln^ 
a  church ;  he  received  the  sacraments ;  he  entered  into  a  bath,  and 
was  clad  with  a  white  robe,  in  allusion  to  the  presumed  purification 
of  his  life ;  his  sword  was  solemnly  blessed ;  every  thing  in  short 
was  contrived  to  identify  his  new  condition  with  the  defence  of 
religion,  or  at  least  of  the  church.* 

To  this  strong  tincture  of  rehgion  which  entered  into  the  composi-  And  wick 
tion  of  chivalry  from  the  twelfth  century  was  added  another  ingre- 
dient equally  distinguishing.  A  great  respect  for  the  female  sex  had 
always  been  a  remarkable  characteristic  of  the  Northern  nations. 
The  German  women  were  high-spirited  and  virtuous;  qualities, 
which  might  be  causes  or  consequences  of  the  veneration  with  which 
they  were  regarded.  I  am  not  sure  that  we  could  trace  very 
minutely  the  condition  of  women  for  the  period  between  the  subver- 
sion of  the  Roman  empire  and  the  first  crusade;  but  apparently 
man  did  not  grossly  abuse  his  superiority ;  and  in  point  of  civil 
rights,  and  even  as  to  the  inheritance  of  property,  the  two  sexes  were 
placed  perhaps  as  nearly  on  a  level  as  the  nature  of  such  warUke 
societies*  would  admit.  There  seems,  however,  to  have  been  more 
roughness  in  the  social  intercourse  between  the  sexes  than  we  find 
in  later  periods.  The  spirit  of  gallantry,  which  became  perhaps  the 
most  animating  principle  of  chivalry,  must  be  ascribed  to  the  pro- 
gressive refinement  of  society  during  the  twelfth  and  two  succeeding 
centuries.  In  a  rude  state  of  manners,  as  among  the  lower  people 
in  all  ages,  woman  has  not  ftiU  scope  to  display  those  fiEiscinating 
graces,  by  which  nature  has  designed  to  counterbalance  the  strength 
and  energy  of  mankind.    Even  where  those  jealous  customs  that 

*  Du  Cange,  t.  Miles^  and  22d  Disaerta-  principles  wiH  be  found  in  POrdene  de  Che- 

tion  OB  Joinville^  St.  Palaje,  M6m.  snr  la  valerie,  a  long  metrical  romance  pabtiahed 

Chevaleriey  part  ii.    A  curious  origmal  Slos-  in  Barbazan's  FaUianx^  t.  i.  p.  59*  (edit, 

tration  of  dus,  as  well  as  of  other  chivalrous  1808.) 

VOL.  II.  4  A 
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CHAP,  degrade  alike  the  two  sexes  have  not  prevailed,  her  lot  is  domesftic 

PART  ii; 


IX 

seclusion,   nor  is  she  fit  to  share  in  the   boisterous   pastimes  or 


drunken  merriment  to  which  the  intercourse  of  an  unpohshed 
SOCIETY,  people  is  confined.  But  as  a  taste  for  the  more  elegant  enjoyments 
of  wealth  arises,  a  taste  which  it  is  always  her  policy  and  her  delight 
to  nourish,  she  obtains  an  ascendancy  at  first  in  the  lighter  hours, 
and  froin  thence  in  the  serious  occupations  of  hfe.  She  chaseis,  or 
brings  into  subjection  the  god  of  wine,  a  victory  which  might  seem 
more  ignoble,  were  it  less  diflScult,  and  calls  in  the  aid  of  divinities 
more  propitious  to  her  ambition.  The  love  of  becoming  ornament 
is  not  perhaps  to  be  regarded  in  the  light  of  vanity ;  it  is  rather  an 
instinct  which  woman  has  received  from  nature  to  give  effect  to  those 
charms  that  are  her  defence ;  and  when  commerce  began  to  minister 
more  effectually  to  the  wants  of  luxury,  the  rich  furs  of  the  North, 
the  gay  silks  of  Asia,  the  wrought  gold  of  domestic  manufacture, 
iUumined  the  halls  of  chivalry,  and  cast,  as  if  by  the  spell  of 
enchantment,  that  ineffable  grace  over  beauty  which  the  choice  ahd 
arrangement  of  dress  is  calculated  to  bestow.  Courtesy  had  always 
been  the  proper  attribute  of  knighthood  ;  protection  of  the  weak  its 
legitimate  duty  ;  but  these  were  heightened  to  a  pitch  of  enthusiasm 
when  woman  became  their  object.  There  was  little  jealousy  shewn 
in  the  treatment  of  that  sex,  at  least  in  France,  the  fountain  of 
chivalry ;  they  were  present  at  festivals,  at  tournaments,  and  sat  pro- 
miscuously in  the  halls  of  their  castles.  The  romance  of  Perceforest 
(and  romances  have  always  been  deemed  good  witnesses  as  to  man- 
ners) tells  of  a  feast  where  eight  hundred  knights  had  each  of  them  a 
lady  eating  off*  his  plate.*  For  to  eat  off*  the  same  plate  was  an 
usual  mark  of  gallantry  or  friendship. 

Next  therefore,  dr  even  equal  to  devotion,  stood  gallmitry  among 
the  principles  of  knighthood.     But  all  comparison  between  the  two 

*  Y  eut  hiiit  cens  chevaliers  s^t  a  table ;  husband  complaiDS  that  it  was  a  long  time 

tt  si  h*y  eust  celui  qui  n'eust  uue  dame  ou  since  a  kpight  had  eat  off  her  plate.    Lc 

line  pucelle  a  aon  ecuelli^.     In  Lancelot  du  Grand,  t.  i.  p.  24. 
.Lacy  a  lady  who  was  troubled  with  a  jealoup 
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was  sayed  b  j  blending  them  togetlier^  The  love  of  God  and  the  ladies  CHAP, 
was  enjoined  as  a  single  duty.  He  who  was  feithful  and  true  to  his  ^^^j\^ 
mistress  was  held  sure  of  salvation  in  the  theology  of  castles,  though  ^-^-v-^ 
not  of  cloisters.*  Froissart  announces  that  he  had  undertaken  a  col-  society. 
lection  of  amorous  poetry  with  the  help  of  God  and  of  love ;  and 
Boccace  returns  thanks  to  each  for  their  assistance  in  the  Decameron. 
The  laws  sometimes  united  in  this  general  homage  to  the  fair.  We 
will,  says  James  II.  of  Aragon,  that  every  man,  whether  knight  or  no, 
who  shall  be  in  company  with  a  lady,  pass  safe  and  unmolested,  unless 
he  be  guilty  of  murder.-f-  Louis  II.,  duke  of  Bourbon,  instituting 
the  otder  of  the  golden  sl^ield,  enjoins  his  knights  to  honour  above  all 
the  ladies,  and  not  to  permit  any  one  to  slandec  them,  "  because 
from  them  after  God  comes  all  the  honour  that  men  can  acquire.'':}; 
The  gallantry  of  those  ages,  which  was  very  often  adulterous,  had 
certainly  no  right  to  profane  the  name  of  reUgion;  but  its  union 
Mrith  valour  was  at  least  more  natural,  and  became  so  intimate,  that 
the  same  word  has  served  to  express  both  qualities.  In  the  French 
and  English  wars  especially,  the  knights  of  each  country  brought  to 
that  serious  conflict  the  spirit  of  romantic  attachment  which  had 
been  cherished  in  the  hours  of  peace.*  They  fought  at  Poitiers  or 
Venieuil  as  they  had  fought  at  tom-naments,  bearing  over  their 
armour  scarves  and  devices,  as  the  livery  of  their  mistresses,  and 
asserting  the  paramount  beauty  of  her  they  served,  in  vaunting  chaU 
lenges  towards  the  enemy.  Thus  in  the  middle  of  a  keen  skirmish 
at  Cherbourg,  the  squadrons  remained  motionless,  while  one  knight 
challenged  to  a  single  combat  the  most  amorous  of  the  adversaries. 
Such  a  defiance  was  soon  accepted ;  and  -the  battle  only  recom- 
menced, when  one  of  the  champions  had  lost  his  life  for  his  love.^ 

*  Le  Grand,  Fabliaux,  t.  iii.  p.  438.     St.  salvus  sit  atque  secunis,  nisi  fuerit  homicida. 

Palaye,  t.  i.  p.  41.   1  must  (juote  St.  Palaye's  De  Marca,  Marca  Hispanica,  p.  1428. 

Memoirs  from  the  first  edition  in  1759,  which  %  Le  Grand,  t.  i.  p.  1^.    St.  Palaye,  t.  i. 

is  not  the  best.  p.  13.  134.  2«1.    Fabliaux,  Romances,  &C4 

f  Statuimus,  quod  onmis  homo,  sive  miles  passim, 

sive  alius,  qui  iverit  cum  doming  generosft,  ^  St.  Pakye^  p.  222. 

4a2 
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CHAP.  In  the  first  campaign  of  Edward's  war,  some  young  English  knights 

PARTir  ^^^^  ^  covering  over  one  eye,  vowing,  for  the  sake  of  their  ladies, 

^-"^^^  never  to  see  with  both,  till  they  should  have  signalized  their  prowess 

SOCIETY,  in  the  field.*     These  extravagancies  of  chivalry  are  so  common  that 

they  form  part  of  its  general  character,  and  prove  how  far  a  course 

of  action  which  depends  upon  the  impulses  of  sentiment  may  come 

to  deviate  from  common  sense. 

It  cannot  be  presumed  that  this  enthusiastic  veneration,  this  de- 
votedness  in  life  and  death,  were  wasted  upon  ungrateful  natures. 
The  goddesses  of  that  idolatry  knew  too  well  the  value  of  their  wor- 
shippers. There  has  seldom  been  such  adamant  about  the  female 
heart,  as  can  resist  the  highest  renown  for  valour  and  courtesy, 
united  with  the  steadiest  fidelity.  "  He  loved,  (says  Froissart  of 
Eustace  d'Auberthicourt,)  and  afterwards  married.  Lady  Isabel, 
daughter  of  the  count  of  Juhers.  This  lady  too  loved  Lord  Eustace 
for  the  great  exploits  in  arms  which  she  heard  told  of  him,'  and  she 
sent  him  horses  and  loving  letters,  which  made  the  said  Lord  Eustace 
more  bold  than  before,  and  he  wrought  such  feats  of  chivalry  that 
all  in  his  company  were  the  gainers.'^-f-  It  were  to  be  wished  that 
the  sympathy  of  love  and  valour  had  always  been  as  honourable. 
But  the  morals  of  chivalry,  we  cannot  deny,  were  not  pure.  In  the 
amusing  fictions  which  seem  to  have  been  the  only  popular  reading 
of  tlie  middle  ages,  there  reigns  a  licentious  spirit,  not  of  that 
slighter  kind,  which  is  usual  in  such  compositions,  but  indicating  a 
general  dissoluteness  in  the  intercourse  of  the  sexes.  This  has  often 
been  noticed  of  Boccaccio  and  the  early  Itahan  novelists ;  but  it 
equally  characterizes  the  tales  and  romances  of  France,  whether 
metrical  or  in  prose,  and  all  the  poetry  of  the  Troubadours.J  The 
violation  of  marriage-vows  passes  in  them  for  an  incontestable  pri- 

*  Froissart,  p.  33.  morality  may  be  collected  from  Millot,  Hist. 

+  St.  Palaye,  p.  268.  des  Troubadours,  passim ;   and  from  Sis- 

%  The  romances  will   speak  for   tbem-  mondi,  Litt6rature  du  Midi,  t.  i.  p.  179.  &c. 

selves  ;  and  the  character  of  the  Proven9al  See  too  St.  Palaye,  t.  ii.  p.  62.  and  68. 
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vilegc  of  the  brave  and  fair;  and  an  accomplished  knight  seems  to  CHAP. 

PART  II. 


have  enjoyed  as  undoubted  prerogatives,  by  general  consent  of  opi- 


nion, as  were  claimed  by  the  brilliant  courtiers  of  Louis  XV. 

But  neither  that  emulous  valour  which  chivalry  excited,  nor  the  societv. 
religion  and  gallantry  which  were  its  animating  principles,  alloyed 
as  the  latter  were  by  the  corruption  of  those  ages,  could  have  ren- 
dered its  institution  materially  conducive  to  the  moral  improvement 
of  society.  There  were,  however,  excellencies  of  a  very  high  class 
which  it  equally  encouraged.  In  the  books  professedly  written  to 
lay  down  the  duties  of  knighthood,  they  appear  to  spread  over  the 
whole  compass  of  human  obligations.  But  these,  like  other  books 
of  morality »  strain  their  schemes  of  perfection  far  beyond  the  actual 
practice  of  mankind.  A  juster  estimate  of  chivalrous  manners  is  to 
be  deduced  from  romances.  Yet  in  these,  as  in  all  similar  fictions, 
there  must  be  a  few  ideal  touches  beyond  the  simple  truth  of  cha- 
racter ;  and  the  picture  can  only  be  interesting,  when  it  ceases  to 
present  images  of  mediocrity  or  striking  imperfection.  But  they 
referred  their  models  of  fictitious  heroism  to  the  existing  standard 
of  moral  approbation ;  a  rule,  which,  if  it  generally  falls  short  of 
what  reason  and  rehgion  prescribe,  is  always  beyond  the  average 
tenor  of  human  conduct.  From  these,  and  from  history  itself,  we 
may  infer  the  tendency  of  chivalry  to  elevate  and  purity  the  moral 
feelings.  Three  virtues  may  particularly  be  noticed,  as  essential,  in  viituet 
the  estimation  of  mankind  to  the  character  of  a  knight ;  loyalty,  semiai  to 

chivolrv. 

courtesy,  and  munificence. 

The  first  of  these,  in  its  original  sense,  may  be  defined,  fidelity  to  Lojaity. 
engagements ;  whether  actual  promises,  or  such  tacit  obligations  as 
bound  a  vassal  to  his  lord,  and  a  subject  .to  his  prince.  It  was  ap- 
plied also,  and  in  the  utmost  strictness,  to  the  fidelity  of  a  lover 
towards  the  lady  he  served^  Breach  of  faith,  and  especially  of  an 
express  promise,  was  held  a  disgrace  that  no  valour  could  redeem. 
False,  perjured,  disloyal,  recreant,  were  the  epithets  which  he  must 
be  compelled  to  enduhe,  who  had  swerved  from  a  plighted  engage- 
ment, even  towards  an  enemy.     This  is  one  of  the  most  striking 
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CHAP,  changes  produced  by  chivalry.    Treachery,  the  usual  vice  of  savage, 
PART  II   ^^  ^^^  ^^  corrupt  nations,  became  infamous  during  the  vigour  of 

'-^v^^  that  discipline.     As  personal  rather  than  national  feelings  actuated 
statf  of  • 
.^ociETv.  its  heroes,  they  never  felt  that  hatred,  much  less  that  fear  of  their 

enemies,  which  bhnd  men  to  the  heinousness  of  ill  faith.  In  the 
wars  of  Edward  III.,  originating  in  no  real  animosity,  the  spirit  of 
honourable,  as  wxll  as  courteous  behaviour  towards  the  foe  seems  to 
have  arrived  at  its  highest  point.  Though  avarice  may  have  been 
.  the  primary  motive  of  ransoming  prisoners,  instead  of  putting  ihem 
to  death,  their  permission  to  return  home  on  the  word  of  honour,  in 
order  to  procure  the  stipulated  sum,  an  indulgence  never  refused, 
could  only  be  founded  on  experienced  confidence  in  the  principles 
of  chivalry.* 
councsy.  A  knight  was  unfit  to  remain  a  member  of  the  order,  if  he  violated 
his  faith;  he  was  ill  acquainted  with  its  duties,  if  he  proved  wanting 
in  courtesy.  This  word  expressed  the  most  highly  refined  good- 
breeding,  founded  less  upon  a  knowledge  of  ceremonious  politeness, 
though  this  was  not  to  be  omitted,  than  on  the  spontaneous  modesty, 
self-denial,  and  respect  for  others,  which  ought  to  spring  from  his 
heart.  Besides  the  grace  which  this  beautiful  virtue  threw  over  the 
habits  of  social  life,  it  softened  down  the  natural  roughness  of  war, 
and  gradually  introduced  that  indulgent  treatment  of  prisoners  which 
was  almost  unknown  to  antiquity.  Instances  of  this  kind  are  con- 
tinual in  the  later  period  of  the  middle  ages.  An  Italian  writer 
blames  the  soldier  who  wounded  Eccelin,  the  famous  tyrant  of 
Padua,  after  he  was  taken.  He  deserved,  says  he,  no  praise,  but 
rather  the  greatest  infamy  for  his  baseness ;  since  it  is  as  vile  an  act 
to  wound  a  prisoner,  whether  noble  or  otherwise,  as  to  strike  a  dead 
body.-f-  Considering  the  crimes  of  Eccelin,  this  sentiment  is  a  re- 
markable proof  of  generosit3^     The  behaviour  of  Edward  III.  to 

-   •  St.  Palaye,  part  ii.  offendere,  vel  ferire,  q^usUn  gladio  caedere  ca^ 

+  Non  laudem  meruit,  sed  summs  potius  daver.     RoladdinuSi  in  Script.  Rer.  Ital.  t. 

opprobrium  vilitatis ;  uam  idem  facinus  est  viii.  p.  35  ] . 
putandum  captum  nobilem  vel  ignobilem 
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Eustace  de  Ribaumont,  after  the  capture  of  Calais,  and  that,  still  CHAP. 

IX. 

PART  II. 


more  exquisitely  beautiful,  of  the  Black  Prince  to  his  royal  prisoner 


at  Poitiers,  are  such  eminent  instances  of  chivalrous  virtue,  that  I 
omit  to  repeat  them  only  because  they  are  so  well  known.  Those  socitrrY. 
great  princes  too  might  be  imagined  to  have  soared  far  above  the 
ordinary  track  of  mankind.  But  in  truth,  the  knights  who  sur- 
rounded them,  and  imitated  their  excellencies,  were  only  inferior  in 
oppoitunities  of  displaying  the  same  virtue.  After  the  battle  of 
Poitiei-s,  "  the  English  and  Gascon  knights,"'  says  Froissart,  "  having 
entertained  their  prisoners,  went  home  each  of  them  with  the  knights 
or  squires  he  had  taken,  whom  he  then  questioned  upon  their 
honour,  what  ransom  they  could  pay  without  inconvenience,  and 
easily  gave  them  credit ;  and  it  was  common  for  men  to  say,  that 
they  would  not  straighten  any  knight  or  squire,  so  that  he  should  not 
live  well,  and  keep  up  his  honour.''*  Liberality  indeed,  an^  disdain  Liberality. 
of  money,  might  be  reckoned,  as  I  have  said,  among  the  essential 
virtues  of  chivalry.  All  the  romances  inculcate  the  duty  of  scattering 
their  wealth  with  profusion,  especially  towards  minstrels,  pilgrims, 
and  the  poorer  members  of  their  own  order.  The  last,  who  were 
pretty  numerous,  had  a  constant  right  to  succour  from  the  opulent  i 
the  castle  of  every  lord,  who  respected  the  ties  of  knighthood,  was 
open  with  more  than  usual  hospitahty  to  the  traveller  whose  armour 
announced  his  dignity,  though  it  might  also  conceal  his. poverty .-f 

Valour,  loyalty,  courtesy,  munificence,  formed  collectively  the  Jniticc. 
character  of  an  accomplished  knight,  so  far  as  it  was  displayed  in 
the  ordinary  tenor  of  his  hfe,  reflecting  these  virtues  as  an  unsullied 
mirror.     Yet  something  more  was  required  for  the  perfect  idea  of 
chivalry,  and  injoined  by  its  principles ;  an  active  sense  of  justice, 

*  Froissart,  1.  i.  c.  161.     He  remarks  in  romance  of  Perceforest,  speaking  of  course 

another  place,  that  all  English  and  French  in  an  imaginary  history^)  that  noblemen  and 

Sentlemen  treat  their  prisoners  well ;  not  so  ladies  placed  a  helmet  on  the  highest  point 

le  Germans,  who  put  them  in  fetters,  in  of  their  castles,  as  a  sign  that  all  persons  of 

order  to  extort  m(»re  money,  c.  1S6.  such  rank  travellmg  that  road  might  boldly 

t  St.  Pajave,  part  iv.  p.  312.  367.  ficc.  enter  their  houses  like  their  own.     St.  Pa* 

Le  Grand,  Fabliaux,  t.  i.  p.  115.  167.    It  laye,  p.  S67- 
was  the  custom,  in  Gredt  Britain,  (says,  .the 
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CHAP,  an  ardent  indignation  against  wrong,  a  determination  of  courage  to 
PART  ir  ^^^  ^^^^  ^^^^'  *^^  prevention  or  redress  of  injury.  It  grew  up  as  a 
^-^^^  salutary  antidote  in  the  midst  of  poisons,  while  scarce  any  law  but 
SOCIETY,  that  of  the  strongest  obtained  regard,  and  the  rights  of  territorial 
property,  which  are  only  rights  as  they  conduce  to  general  good, 
became  the  means  of  general  oppression.  The  real  condition  of 
society,  it  has  sometimes  been  thought,  might  suggest  stories  of 
knight-errantry,  which  were  wrought  up  into  the  popular  romances 
of  the  middle  ages.  A  baron,  abusing  the  advantage  of  an  inaces- 
sible  castle  in  the  fastnesses  of  the  Black  Forest  or  the  Alps,  to 
pillage  the  neighbourhood,  and  confine  travellers  in  his  dungeon, 
though  neither  a  giant  nor  a  Saracen,  was  a  monster  not  less  for- 
midable;  and  could  perhaps  as  little  be  destroyed  without  the  aid  of 
disinterested  bravery.  Knight-errantry  indeed,  as  a  profession,  can- 
not rationally  be  conceived  to  have  had  any  existence  beyond  the 
precincts  of  romance.  Yet  there  seems  no  improbability  in  sup- 
posing, that  a  knight,  journeying  through  uncivilized  regions  in  his 
way  to  the  Holy  Land,  or  to  the  court  of  a  foreign  sovereign,  might 
find  himself  engaged  in  adventures  n^t  very  dissimilar  to  those  which 
are  the  theme  of  romance.  We  cannot  indeed  expect  to  find  any 
historical  evidence  of  such  incidents. 

The  characteristic  virtues  of  chivalry  bear  so  much  resemblance 
to  those  which  eastern  writers  of  the  same  period  jextol,  that  I  am  a 
little  disposed  to  suspect  Europe  of  having  derived  some  improve- 
ment from  imitation  of  Asia.  Tiiough  the  crusades  began  in  abhor- 
rence of  infidds,  this  sentiment  wore  off  in  some  degree  before  their 
cessation ;  and  the  regular  intercourse  of  commerce,  sometimes  of 
alliance,  between  the  Christians  of  Palestine  and  the  Saracens,  must 
have  removed  part  of  the  prejudice,  while  experience  of  their  enemy's 
courage  and  generosity  in  war  would  with  those  gallant  knights  serve 
to  lighten  the  remainder.  The  romancers  expatiate  with  pleasure 
on  the  merits  of  Saladin,  who  actually  received  the  honour  of  knight-* 
hood  from  Hugh  of  Tabaria  his  prisoner.  An  ancient  poem,  intitled 
the  Order  of  Chivalry,  is  founded  upon  this  story,  and  contains  a  cir** 


Rnem* 
blance  of 
chivalrous 
to  eastern 
manoers. 
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cumstantial  account  of  the  c^emonies,  as  well  as  duties,  which  the  CHAP, 
institution  required.*    One  or  two  other  instances  of  a  similar  kind     '^' 

PART  II. 

bear  witness  to  the  veneration  in  which  the  name  of  knight  was  ^^v-^ 
held  among  the  eastern  nations.  And  certainly,  excepting  that  ro-  ^lErvf 
mantic  gallantry  towards  women,  which  their  customs  would  not 
admit,  the  Mohammedan  chieftains  were  for  the  most  part  abun-^ 
dantly  qualified  to  fulfil  the  duties  of  European  chivalry.  Their 
manners  had  been  polished  and  courteous,  while  the  western  king* 
doms  were  comparatively  barbarous. 

The  principles  of  chivalry  were  not,  I  think,  naturally  productive  etUs  pi^ 
of  many  evils.     For  it  is  unjust  to  class  those  acts  of  oppression  or  tb°e  spirit o£ 
disorder  among  the  abuses  of  knighthood,  which  were  committed  in  ^ 
spite  of  its  regidations,  and  were  only  prevented  by  them  from 
becoming  more  extensive.    The  Uc«ice  of  times  so  imperfectly 
civilized  could  not  be  expected  to  yield  to  institutions,  which,  like 
those  of  religion^  fell  prodigiously  short  in  their  practical  result  of 
the  reformation  which  they  were  designed  to  work.    Man's  guilt  and 
frailty  have  never  admitted  more  than  a  partial  corrective.    But 
some  bad  consequences  may  be  more  fairly  ascribed  to  the  very 
nature  of  chivalry,    I  have  already  mentioned  the  dissoluteness^ 
which  almost  unavoidably   resulted  from  the  prevailing  tone  of 
gallantry.     And  yet  we  som^imes  find,  in  the  writings  of  those 
times,  a  spirit  of  pure,  but  exaggerated  sentiment;  and  the  mos^ 
fandful«refinemeats  of  passion  are  mingled  by  the  same  poets  with 
the  coarsest  immorality.     An  undue  thirst  for  military  renown  was 
another  fault  that  chivalry  must  have  nourished ;  and  the  love  of 
war,  sufficiently  pernicious  in  any  shape,  was  more  founded,  as  I 
have  observed^  on  personal  feelings  of  honour,  and  less  on  pubUp 
spirit,  thail  in  the  citizens  of  free  states.     A  third  reproach  may  be 
made  to  the  character  of  knighthood,  that  it  widened  the  separation 
between  the  different  classes  of  society,  and  confirmed  that  aristo* 
cratical  spirit  of  high  birth,  by  which  the  large  mass  of  mankipd 

*  Fabliaux  de  Barbaaao,  1. 1. 
VOL.  II.  4  B 
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CHAP,  were  kept  in  unjust  degradation.     Compare  the  generosity  of  Ed- 
^^'     ward  III,  towards  Eustace  de  Ribauniont  at  the  siege  of  Calais, 
N-^v-^   with  the  harshness  of  his  conduct  towards  the  citizens.     This  niay 
lociE^*!  be  illustrated  by  a  story  from  Joinville,  who  was  himself  imbued 
with  the  full  spirit  of  chivalry,  and  felt  like  the  best  and  bravest  of 
his  age.      He   is   speaking  of  Henry  count   of  Champagne,  who 
acquired,   says  he,  very   deservedly  the  sirname  of  Liberal,  and 
adduces  the  following  proof  of  it.     A  poor  knight  implored  of  him 
on  his  knees  one  day  as  much  money  as  would  serve  to  marry  his 
two  daughters.     One  Arthault  de  Nogent,  a  rich  burgess,  willing 
to  rid  the  count  of  this  importunity,  but  rather  awkward,  we  must 
own,  in  the  turn  of  his  argument,  told  the  petitioner ;  My  lord  has 
already  given  away  so  much  that  he  has  nothing  left.     Sir  Villain, 
said  Henry,  turning  round  to  him,  you  do  not  speak  truth,  in  saying 
that  I  have  nothing  left  to  give,  when  I  have  got  yourself.     Here, 
Sir  Knight,  I  give  you  this  man,  and  warrant  your  possession  of 
him.     Then,  says  Joinville,  the  poor  knight  was  not  at  all  con- 
founded, but  seized  hold  of  the  burgess  fast  by  the  collar,  and  told 
him  he  should  not  go  till  he  had  ransomed  himself.     And  in  the  end 
he  was  forced  to  pay  a  ransom  of  five  hundred  pounds.    The  simple- 
minded  writer  who  brings  this  evidence  of  the  count  of  Champagne's 
liberality  is  not  at  all  struck  with  the  facility  of  a  virtue  that  is  ex- 
ercised at  the  cost  of  others.* 
circum-         There  is  perhaps  enough  in  the  nature  of  this  institution  and  its 


stances 


lending  to  cougeuiality  to  the  habits  of  a  warlike  generation  to  account  for  the 
respect  in  which  it  was  held  throughout  Europe.  But  several  col- 
lateral circumstances  served  to  invigorate  its  spirit.  Besides  the 
powerful  efficacy  with  which  the  poetry  and  romance  of  the  middle 
ages  stimulated  those  susceptible  minds  which  were  alive  to  no  other 
literature,  we  may  enumerate  four  distinct  causes^  tending  to  the 
promotion  of  chivalry. 

Regular         Thc  first  of  thcsc  was  the  regular  scheme  of  education,  according 

*  Joinville  ii^  Collection  des  M^moires,  t.  i.  p.  43. 


DURING  THE  MIDDLE  AGES.  555 

to  which  the  sons  of  gentlemen,  from  the  age  of  seven  years,  were  CHAP. 

PART  IL 


IX' 

brought  tip  in  the  castles  of  superior  lords,  where  they  at  once 


learned  the  whole  discipline  of  their  future  profession,  and  imbibed 
its  emulous  and  enthusiastic  spirit.  This  was  an  inestimable  advan-  sociEry. 
tage  to  the  poorer  nobility,  who  could  hardly  othenvise  have  given  J^cijJ"*^^^' 
their  children  the  accomplishments  of  their  station.  From  seven  to 
fourteen  these  boys  were  called  pages  or  varlets ;  at  fourteen  they 
bore  the  name  of  esquire.  They  were  instructed  in  the  management 
of  arms,  in  the  art  of  horsemanship,  in  exercises  of  strength  and  ac- 
tivity. They  became  accustomed  to  obedience  and  courteous  de- 
meanour, serving  their  lord  or  lady  in  offices  which  had  not  yet 
become  derogatory  to  honourable  birth,  and  striving  to  please 
visitors,  and  especially  ladies,  at  the  ball  or  banquet.  Thus  placed 
in  the  centre  of  all  that  could  awaken  their  imaginations,  the  creed 
of  chivalrous  gallantry,  superstition,*  or  honour,  must  have  made 
indehble  impressions.  Panting  for  the  glory  which  neither  their 
strength,  nor  the  established  rules  permitted  them  to  anticipate,  the 
young  scions  of  chivalry  attended  their  masters  to  the  tournament,' 
and  even  to  the  battle,  and  rivfetted  with  a  sigh  the  armour  they 
were  forbidden  to  wear.* 

It  was  the  constant  policy  of  sovereigns  to  encourage  this  ihsti-  Encourage- 
tution,  which  furnished  them  with  faithful  supporters,  and  counter-  prlJlJ^. 
acted  the  indej>endent  spirit  of  feudal  tenure.      Hence  they  dis-  m^tt. 
played  a  lavish  magnificence  in  festivals  and  tournaments,  which 
may  be  reckoned  a  second  means  of  keeping  up  the  tone  of  chival- 
rous fedihg.     The  kings  of  France  and  England  held  solemn  or 
plenary  couits  at  the  great  festivals,  or  at  other  times,  where  the 
liame  of  knight  was  always  a  title  to  admittance ;  and  the  masque  of 
chivalry,  if  I  may  use  the  expression,  was  acted  in  pageants  and 
ceremonies,  fantastical  enough  in  our  apprehension,  but  well  calcu- 
lated for  those  heated  understandings.     Here  the  peacock  and  the 
pheasant,  birds  of  high  fame  in  romance,  received  the  homage  of  all 

*  St.  Palaye,  part  L 
4b  2 
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CHAP,  true  knights.*     The   most  singular  festival  of  this  kind  was  that 

PART  II, 


IX 

■     celebrated  by  Philip  duke  of  Burgundy,  in  1453.     In  the  midst  of 


the  banquet  a  pageant  was  introduced,  representing  the  calamitous 
SOCIETY,  state  of  religion  in  consequence  of  the  recent  capture  of  Constanti- 
nople. This  was  followed  by  the  appearance  of  a  pheasant,  which 
was  laid  before  the  duke,  and  to  which  the  knights  present  addressed 
their  vows  to  undertake  a  crusade,  in  the  following  very  character- 
istic preamble :  I  swear  before  God  my  creator,  in  the  first  place, 
and  the  glorious  Virgin  his  mother,  and  next  before  the  ladies  and 
the  pheasant.-f  Tournaments  were  a  still  more  powerful  incentive 
to  emulation.  These  may  be  considered  to  have  arisen  about  the 
middle  of  the  eleventh  century ;  for  though  every  martial  people  have 
found  diversion  in  representing  the  image  of  war,  yet  the  name  of 
tournaments,  and  the  laws  that  regulated  them,  cannot  be  traced 
any  higher.:};  Every  scenic  performance  of  modern  times  must  be 
tame  in  comparison  of  these  animating  combats.  At  a  tournament, 
the  space  inclosed  within  the  hsts  was  surrounded  by  sovereign 
princes  and  their  noblest  barons,  by  knights  of  established  renown, 
and  all  that  rank  and  beauty  had  most  distinguished  among  the 
fair.  Covered  with  steel,  and  known  only  by  their  emblazoned 
shield,  or  by  the  favours  of  their  mistresses,  a  still  prouder  bearing, 
the  combatants  rushed  forward  to  a  strife  without  enmity,  but  not 
without  danger.  Though  their  weapons  were  pointless,  and  some- 
times only  of  wood,  thpugh  they  were  bound  by  the  laws  of  tourna- 
ments to  strike  only  upon  the  strong  armour  of  the  trunk,  or,  as  it 
was  called,  between  the  four  limbs,  those  impetuous  conflicts  often 
terminated  in  wounds  and  death.  The  church  uttered  her  excom- 
munications in  vain  against  so  wanton  an  exposure  to  peril ;  but  it 
was  more  easy  for  her  to  excite,  than  to  restrain  that  martial  enthu- 

*  .Du  Cange,  5°*  Dissertation  sur  Join-  have  invented  touraaments :  which  must  of 
ville.    St.  Palaye,   t.  i.   p.   87.    118-      Le  course   be   understood  in  a  limited  sense. 
Grand,  t.  i.  p.  14.  The  Germans  ascribe  them  to  Henry  the 
f  St.  Palaye,  t.  i.  p.  191.  Fowler;  but  this,  according  to  Du  Cange,  is 
J  Godfrey  de  Preuilly,  a  French  knightj  on  no  authority.     6"*  Dissertation  sur  Join- 
is  said  by  several  contemporary  writers  to  ville. 
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siasra.     Victory  in  a  tournament  was  little  less  glorious,  and  perhaps  CHAP. 

xJw* 
PART  II. 


at  the  moment  more  exquisitdy  felt,  than  in  the  field ;  since  no 


battle  could  assemble  such  witnesses  of  valour.    "  Honour  to  the  sons 

of  the  brave''  resounded  amidst  the  din  of  martial  music  from  the  Iocikit! 

lips  of  the  minstrels,  as  the  conqueror  advanced  to  receive  the  prize 

from  his  queen  or  his  mistress;  while  the  surrounding  multitude 

acknowledged  in  his  prowess  of  that  day  an  augury  of  triumphs 

that  might  in  more  serious  contests  be  blended  with  those  of  his 

country.* 

Both  honorary  and  substantial  privileges  belonged  to  the  condi-  Pnvnegpsof 
tion  of  knighthood,  and  had  of  course  a  material  tendency  to  pre- 
serve its  credit.  A  knight  was  distinguished  abroad  by  his  crested 
helmet,  his  weighty  armour  whether  mail  or  plate,  bearing  his 
heraldic  coat,  by  his  ^Ided  spurs,  his  horse  barded  with  iron^  or 
clothed  in  housing  of  gold ;  at  home,  by  richer  silks,  and  more 
costly  furs  than  were  permitted  to  squires,  and  by  the  appropriated 
colour  of  scarlet.  He  was  addressed  by  titles  of  more  respect^-f- 
Many  civil  offices,  by  rule  or  usage,  were  confined  to  his  order. 
But  perhaps  its  chief  privilege  was  td  form  one  distinct  class  of 
nobility,  extending  itself  throughout  great  part  of  Europe,  and  almp9t 
indep^fident,  as  to  its  rights  and  dignities,  of  any  particular  sove- 
reign. Whoever  had  been  legitimately  dubbed  a  knight  in  one 
country  became,  as  it  were,  a  citizen  of  universal  chivalry,  and 
might  assume  most  of  its  privileges  in  any  other.  Nor  did  he 
require  the  act  of  a  sovereign  to  be  thus  distinguished.  It  wa» 
a  fundamental  principle  that  any  knight  might  confer  the  order  i. 
responsible  only  in  his  own  reputation  if  he  used  lightiy  so  high 
a  prerogative.  But  as  all  the  distinctions  of  rank  might  have 
been  confounded,  if  this  right  had  been  without  limit,  it  was  an 
equally  fundamental  rule,  that  it  could  only  be  exercised  in  favour 
of  gentlemen.^ 

*  St.  Palaye,  part  ii.    and  part  iii.  au         t  St.  Talaje  part  iv.     Selden^a  Titles  of 


COQimenceBaent.  Du  Cange,  Dissert.  6  and  Honour,  p.  806.  There  was  notj,  however, 
7:  and  Glossary,  -v.  Tomeameotum.  Le  so  machdistiiictioii  in  England  as  in  France. 
Grand,  Fabliaux,  t.  i.  p.  184.  ,  %  St.  Palaye,  vol.  i.  p.  70.  hts  forgotten 
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CHAP.      The  privileges  annexed  to  chivalry  were  of  peculiar  advantage  to 
the  vavassors,  or  inferior  gentry,  as  they  tended  to  counterbalance 

PART  II.  .  '  &  J  '  J  1  i?      1      • 

^--v-^  the  influence  which  territorial  wealth  threw  into  the  scale  of  their 
feudal  suzerains.  Knighthood  brought  these  two  classes  nearly  to  a 
level;  and  it  is  owing  perhaps  in  no  small  degree  to  this  institution, 
that  the  lower  nobility  saved  themselves,  notwithstanding  their 
poverty,  from  being  confounded  with  the  common  people. 

Lastly,  the  customs  of  chivalry  were  maintained  by  their  con- 
nexion with  military   service.     After  armies,  which   we  may   call 


Connexion 
of  chivalry 
with  mili- 
tary service, 


to  make  this  distinction.  It  is,  however, 
capable  of  abundant  proof.  Gunther,  in  his 
poem  called  Ligurinus,  observes  of  the 
Milanese  republic  : 

Quoslibct  ex  humili  vulgo,  quod  Gallia 

foedum 
Judical,  accingi  gladio  concedit  equestri. 
Otho  of  Frisingen   expresses   the  same   in 
prosei      It  is  said,  in  the   Establishments 
of  St.  Louis,  that  if  any  one  not  being  a 
gentleman  on  the  father's  side  was  knighted, 
the  king  or  baron  in  whose  territory  he  re- 
sides, may  hack  off  his  spurs  on  a  dunghill, 
c.    130.     The    count   de    Nevers,    liaving 
knighted  a  person  who  was  not  noble  ex 
parte  patema,  was  fined  in  the  king's  court. 
The  king,  however,  (Philip  III.)  confirmed 
the  knighthood.     Daniel,  Hist,  de  la  Milice 
Fran90ise,  p.  98.     Fuit  propositum  (says  a 
passage  quoted  by  Daniel)  contra  coniitem 
Flandriensem,  quod  non  poterat,  nee  debebat 
facere  de  villano   militem,  sine  auctoritate 
regis,  ibid.      Statuimus,  says  James   I.  of 
dragon,  in    1234,  ut  nullus  faciat  militem 
nisi    filium   militis.     Marca   Hispanica,  p. 
1428.     Selden,  Titles  of  Honour,  p.   69^. 
produces  other  evidence  to  the  same  effect. 
And  the  Emperor  Sigismund  having  con- 
ferred knighthood,  during  his  stay  at  Paris 
in  1415,  on  a  person  incompetent  to  receive 
it  for  want  of  nobility,  the  French  were  in- 
dignant at  his  conduct,  as  an  assumption  of 
sovereignty.  Villaret,   t.   xiii.  p.  397.     We 
are  told  however  by  Giannone,  1.  xx.  c.  3. 
that  nobility  was  not  in  fact  required  for  re- 
ceiving chivalry  at  Naples,  though  it  was 
in  France. 

ITie  privilege  of  every  knight  to  associate 
qualified  persons  to  the  order  at  his  pleasure. 


lasted  very  long  in  France;  certainly  down 
to  the  English  wars  of  Charles  VII.  (Mon- 
strelet,  part  ii.  folio  50.)  and,  if  I  am  not 
mistaken,  down  to  the  time  of  Francis  I. 
But  in  England,  where  the  spirit  of  inde- 
pendence did  not  prevail  so  much  among  the 
nobility,  it  soon  ceased.  Selden  mentions 
one  remarkable  instance  in  a  writ  of  the 
29th  year  of  Henry  III.  summoning  tenants 
in  capite  to  come  and  receive  knighthood 
from  the  king,  ad  recipiendum  a  nobis  anna 
militaria  ;  and  tenants  of  mesne  lords  to  be 
knighted  by  whomsoever  they  pleased,  ad  re- 
cipiendum arma  de  quibuscunque  voluerint. 
Titles  of  Honour,  p.  792.  But  soon  after 
this  time  it  became  an  established  principle 
of  our  law,  that  no  subject  can  confer 
knighthood  except  by  the  king*s  authority. 
Thus  Edward  III.  grants  to  a  burgess  of 
Lyndia  in  Guienne  (I  know  not  what  place 
this  is)  the  privilege  of  receiving  that  rank 
at  the  hands  of  any  knight,  his  want  of  noble 
birth  notwithstanding.  Rymer,  t.  v.  p.  623. 
It  seems,  however,  that  a  diflerent  law  ob- 
tained in  some  places.  Twenty-diree  of 
the  chief  inhabitants  of  Beaucaire,  partly 
knights,  partly  burgesses,  certified  in  129H, 
that  the  immemorial  usage  of  Beaucaire  and 
of  Provence  had  been,  for  burgesses  to 
receive  knightliood  at  the  hands  of  noble- 
men, without  the  prince's  permission.  Vais- 
sette.  Hist,  de  Languedoc,  t.  iii.  p.  530. 
Burgesses,  in  the  great  commercial  towns, 
were  considered  as  of  a  superior  class  to  the 
roturiers,  and  possessed  a  kind  of  demi- 
nobility.  Charles  V.  appears  to  have  con- 
ceded a  similar  indulgence  to  the  citizens  of 
Paris.  Villaret,  t.  x.  p.  248. 
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comparatively  regular,  had  superseded  in  a  great  degree  the  feudal  CHAP. 

PART  II. 


militia,  princes  were  anxious  to  bid  high  for  the  service  of  knights, 


the  best  equipped  and  bravest  warriprs  of  the  time,  on  whose  prowess 

^TATE  OF 

the  fate  of  battles  was  for  a  long  period  justly  supposed  to  depend.  soaEiY: 
War  brought  into  relief  the  generous  virtues  of  chivalry,  and  gave 
lustre  to  its  distinctive  privileges.     The  rank  was  sought  with  enthu- 
siastic emulation  through   heroic  atchievements,  to  which,  rather 
than  to  mere  wealth  and  station,  it  was  considered  to  belong.     In 
the  wars  of  France  and  England,  by  far  the  most  splendid  period 
of  this  institution,  a  promotion  of  knights  followed  every  success, 
besides  the  innumerable   cases  where  the  same  honour  rewarded 
individual  bravery.*     It  may  here  be  mentioned,  that  an  honorary  KnigbubaD. 
distinction  was  made  between  knights  bannerets  and  bachelors.-f-  bacheiow. 
The  former  were  the  richest  and   best   accompanied.      No   man 
could  properly  be  a  banneret,  unless  he  possessed  a  certain  estate, 
and  could  bring  a  certain  number  of  latices  into  the  field.J     His 
distinguishing  mark  was  the  square  banner,  carried   by  a  squire 
at  the  point  of  his  lance ;    while  the  knight  bachelor  had  only 
the  comet  or  pointed  pennant.     When  a  banneret  was  created,  the 
general  cut  off  this  point  of  the  pennant  to  render  it  square.^     But 
tiiis  distinction,  however  it  elevated  the  banneret,  gave  him  no- claim 

.    *  St.  Palaye,  part  iii.  passifn.  Ave  as  sufficient ;  and  it  appears  that,  in  fsLCtj 

f  The  word  bachelor  has  been  commonly  knights-banneret    often    did  not  bring    so 

derived  from  bas   cheyalier;  in  opposition  many. 

to  banneret.  But  this,  however  plausible,  §  ibid.  Olivier  de  la  Marche  (CoUeetioa 
is  unlikely  to  be  right.  We  do  not  find  any  des  M^moires,  t.  viii.  p.  33?.)  gives  a  par- 
authority  for  the  expression  bas  chevaliers,  nor  ticular  example  of  this;  and  makes  a  dis- 
any  equivalent  in  Latin,  baccalaureus  certainly  tinction  between  the  bachelor,  created  ^ 
not  suggesting  that  sense ;  and  it  is  strange  banneret  on  account  of  his  estate,  and  the 
^at  the  corru(>tioa  should  obliterate  every  hereditai^  banneret,  who  took  a'  public  op- 
trace  of  the  original  term.  Bachelour  b  a  portunity  of  requesting  the  sovereign  to  un- 
very  old  word,  and  is  used  in  early  French  fbld  his  family  banner,  which  he  had  before 
poetry  for  a  young  man,  as-  bachelette  is  for  borne  wound  round  his  lance.  The  first 
a  girl.  So  also  in  Chaucer,  was  said  relever  banniere ;  the  second, 
"  A  yonge  Squire,  entrer  en  banniere.  This  difference  is  more 
A  lover,  and  a  lusty  bachelor'^  fully  explained  by  Daniel,  Hist,  de  la  Milice 
^  DuCange,  Dissertation  l/'^surJoinville.  Frangoise,  p.  116.  Chandos's  banner  was 
The  number  of  men  at  arms,  whom  a  ban-  unfolded,  not  cut,  at  Navarette.  We  read 
neret  ought  to  command,  was  properly  fifty,  sometimes  of  etiquire-bannerets,  tliat  is  of 
But  Olivier  de  la  Marche  speaks  of  twenty-  bannerets  by  descent,  not  yet  knighted. 
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CHAP,  to  military  command,  except  over  his  own  dependents,  or  men  at 
PAM  n   ^^™^'     Ch^ndos  was  still  a  knight  bachelor  when  he  led  part  of  the 
^-"v-^  prince  of  Wales's  army  into  Spain.     He  first  raised  his  banner  at 
SOCIETY,  the  battle  of  Navarette  ;  and  the  narration  that  Froissart  gives  of  the 
ceremony  will  illustrate  the  manners  of  chivalry,  and  the  character 
of  that  admirable  hero,  the  conqueror  of  Du  Guesclin  and  pride  of 
English  chivalry,  whose  fame  with  posterity  has  been  a  little  over- 
shadowed by  his  master's  laurels.*     What  seems  more  extraordinary 
is,   that  mere  squires  had  frequently  the  command  over  tknights. 
Proofs  of  this  are  almost  continual   in  Froissart.      But  the  vast 
estimation  in  which  men  held  the  dignity  of  knighthood  led  them 
sometimes  to  defer  it  for  great  part  of  their  lives,  in  hope  of  signal-* 
izing  their  investiture  by  some  eminent  exploit, 
Dedineof       Thcsc  appear  to  have  been  the  chief  means  of  nourishing^  the 
principles  of  chivalry  among  the  nobility  of  Europe.     But  notwith- 
standing all  encouragement,  it  underwent  the  usual  destiny  of  hu- 
man institutions.    St  Palaye,  to  whom  we  are  indebted  for  so  vivid  a 
picture  of  ancient  manners,  ascribes  the  decline  of  chivalry  in  France 
to  the  profusion  with  which  the  order  was  lavished  under  Charles 
VI.,  to  the  establishment  of  the  companies  of  ordonnance  by  Charles 
yil.,  and  to  the  extension  of  knightly  honom^s  to  lawyers,  and  othe^ 
men  of  civil  occupations  by  Francis  I.-f-     But  the  real  principle  of 
decay  was  something  different  from  these  three  subordinate  circum- 
stances, unless  so  far  as  it  may  bear  some  relation  to  the  second.     It 
was  the  invention  of  gunpowder  that  eventually  overthrew  chivalry. 
From  the  time  when  the  use  of  fire-arms  became  tolerably  perfect, 
the  weapons  of  former  warfare  lost  their  efficacy,  and  physical  force 
was  reduced  to  a  very  subordinate  place  in  the  accomplishments  of 
a  soldier.     The  advantages  of  a  disciplined  infantry  became  more 
sensible ;  and  the  lancers,  who  continued  till  almost  the  end  of  the 
sixteenth  century  to  charge  in  a  long  line,  felt  the  punishment  of 
their  presumption  and  indiscipline.     Even  in  the  wars  of  Edward 

*  FroUsart,  part  i.  c.  241.  ^f  M6m.  sur  la  Cbevalerie,  part  v. 
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III,5  Ihc  disadvantageous  tactics  of  chivalry  must  have  beeo  peroep-  CHAP, 
tible ;  but  the  military  art  had  not  been  sufficiently  studied  to  over-  ^l^'^ 
come  the  prejudices  of  men  eager  for  individual  distinction.     Tour-  ^-"^v-^ 
naments  became  less  frequent;  and,  after  the  fatal  accident  of  socurr. 
Henry  II.,  were  entirely  discontinued  in  France.     Notwithstanding 
the  convubions  of  the  religious  wars,  the  sixteenth  century  was  more 
tranquil  than  any  that  had  preceded ;  and  thus  a  large  part  of  the 
nobility  passed  their  lives  in  pacific  habits,  and,  if  they  assumed  the 
hohours  of  chivalry,  forgot  their  natural  connexion  wilii  military 
prowess.     This  is  far  more  applicable  to  England,  where,  except 
from  the  reign  of  Edward  III.  to  that  of  Henry  VI.,  chivalry,  as  a 
military  institution,  tseems  not  to  have  found  a  very  oongeniid  soil;* 
but  under  the  peacefiii  reigns  of  tiie  Tudor  dynasty,  nothing  re^ 
mained  to  preserve  it  from  extinction.    To  these  circumstances, 
immedialiely  affecting  the  military  condition  of  nations,  we  must  add 
the  progress  of  reason  and  literature,  ivfaich  made  ignoranoe  discre- 
ditable even  in  a  soldier,  and  exposed  the  follies  of  romance  to  a 
ridicule,  which  they  were  very  ill  calculated  to  endure. 

The  spirit  of  chivalry  left  behind  it  a  more  valuable  successor* 
The  character  of  knight  gradually  subsided  in  that  of  gentleman ; 
and  the  one  distinguishes  European  Bociety  in  the  sixteenth  and 
seventeenth  c^ituries,  as  much  as  the  odier  did  in  preceding  ages. 
A  jealous  sense  of  bcmoar,  less  romantic,  but  equally  elevated,  a 


*  The  prerogative  exercised  by  the  kings  Still  this  is  only  to  be  understood  relatively 

of  Epgiaod  of  eompelliBg  men  suffictenUy  to  the  two  omer  cotuitriefl  abovoMHunfid  ( 

qualified  in  point  of  estate  to  take  on  them  for    chivalry    was    always   in    high  repute 

tne  honour  of  knighthood  was  inconsistent  among  us,  nor  did  any  nation  produce  more 

with  the  true  spirit  of  chivalry.    This  began,  admirable  specimens  of  its  excellencies, 
according' to  liord  Lyttleton,  under  Henry         I  am  not  minutely  acqwunted  with  the 

III.  Hist,  of  Henry  II.  vol.  ii.  p.  836.     In^  state  of  chivahy  in  Spain,  where  it  seems  to 

4epMideiitly  of  this,  several  causes  tended  have  flourished  consideraMy.    Italy,  except 

to  render  England  less  under  the  influence  in  Naples,  and  pcMiaps  Piedment,  <Ksplayed 

0^   chivalrous   prinetples,  dian  France  or  little  of  its  s|Hnt ;  mich  nehber  suited  Che 

Gemany ;  such  as,  her  comparatively  peace-  free  republics  of  the  twelfth  and  thtrteentfa, 

ftd  atate,  the  smatter  share  she  took  m  the  nor  the  jealous  tyrannies  of  the  followfaig 

crusades,    her    mferibrtty    in  romances  of  centuries.    Yet  even  here  we  find  eaough 

knight-errantry,  but  above  all,  the  democra-  to  furnish  Aturatori  with  mi^erials  for  ma 

tical  character  of  her  laws  and  government.  dSd  disaertatioB. 

VOL.   II.  4  C 
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CHAP,  ceremonious  gallantry  and  politeness,  a  strictness  in  devotional 
observances,  an  high  pride  of  birth,  and  feeling  of  independence 
upon  any  sovereign  for  the  dignity  it  gave,  a  sympathy  for  martial 

ST AXE  OF 

SOCIETY,  honour,  though  more  subdued  by  civil  habits,  are  the  lineaments 
which  prove  an  indisputable  descent.  The  cavaliers  of  Charles  I. 
were  genuine  successors  of  Edward's  knights ;  and  the  resemblance 
is  much  more  striking,  if  we  ascend  to  the  civil  wars  of  the  League. 
Time  has  effaced  much  also  of  this  gentlemanly,  as  it  did  before 
of  the  chivalrous  character.  From  the  later  part  of  the  seventeenth 
centur}^  its  vigour  and  purity  have  undergone  a  tacit  decay,  and 
yielded,  perhaps  in  every  country,  to  increasing  commercial  wealth, 
more  diffused  instruction,  the  spirit  of  general  liberty  in  some,  and 
of  servile  obsequiousness  in  others,  the  modes  of  life  in  great  cities, 
and  the  levelling  customs  of  social  intercourse.* 

litcratort.  It  is  now  timc  to  pass  to  a  very  different  subject.  The  third  head 
under  which  I  classed  the  improvements  of  society  during  the  four 
last  centuries  of  the  middle  ages,  was  that  of  literature.  But  I  must 
apprize  the  reader  not  to  expect  any  general  view  of  literary  history, 
even  in  the  most  abbreviated  manner.  Such  an  epitome  would  not 
only  be  necessarily  superficial,  but  foreign,  in  many  of  its  details, 
to  the  purpose  of  this  chapter,  which,  attempting  to  develope  the 
circumstances  that  gave  a  new  complexion  to  society,  considers 
literature  only  so  far  as  it  exercised  a  general  and  powerful  influ- 
ence. The  private  researches,  therefore,  of  a  single  scholar,  unpro- 
ductive of  any  material  effect  in  his  generation,  ought  not  to  arrest 
us,  nor  indeed  would  a  series  of  biographical  notices,  into  which 


*  The  well-known  Memoirs  of  St.  Palaye  t.  xiv,  p.  169.)  we  have  perhaps  the  car- 
are  the  best  repository  of  interesting  and  il-  liest  delineation  from  the  life  of  diose  severe 
lustrative  facts  respecting  chivalry.  Possi-  and  stately  virtues  in  high-bom  ladies,  of 
bly  he  may  have  relied  a  little  too  much  on  which  our  own  country  furnished  so  many 
romances,  whose  pictures  will  naturally  be  examples  in  the  sixteenth  and  seventeeniL 
over-charged.  Froissart  himself  has  some-  centuries,  and  which  were  derived  from  the 
wh^t  of  this  partial  tendency,  and  the  man-  influence  of  chivalrous  principles.  And  those 
ner^  of  chivalrous  times  do  not  make  so  fair  of  Bayard  in  the  same  collection,  (t.  yiv.  and 
an  appearance  in  Monstrelet.'  In  the  me-  xv.)  are  a  beautiful  exhibition  of .  the  be^t 
moirs  of  la  Tremouille,  (Collect,  des  M6m.  effects  of  that  discipline. 
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literary  history  is  apt  to  fall,  be  very  instructive  to  a  philosophical  CHAP. 

PART  II. 


inquirer.     But  I  have  still  a  more  decisive  reason  against  taking  a 


large  range  of  literary  history  into  the  compass  of  this  work,  founded 
on  the  many  contributions  which  have  been  made  within  the  last  so^lrcT 
forty  years  to  that  department,  some  of  them  even  since  the  com- 
mencement of  my  own  labour  *  These  have  diffused  so  general  an 
acquaintance  with  the  literature  of  the  middle  ages,  that  I  must,  in 
treating  the  subject,  either  compile  secondary  information  from  well 
known  books,  or  enter  upon  a  vast  field  of  reading,  with  little  hope 
of  improving  upon  what  has  been  already  said,  or  even  acquiring 
credit  for  original  research.  I  shall  therefore  confine  myself  to  fi>ur^ 
points,  the  study  of  civil  law ;  the  institution  of  universities ;  the 
application  of  modern  languages  to  hterature,  and  especially  to 
poetry  ;  and  the  revival  t)f  ancient  learning. 

The  Roman  law  had  been  nominally  preserved  ever  since  the  civii  uw. 
destruction  of  the  empire  ;  and.  a  great  portion  of  the  inhabitants  of 
France  and  Spain,  as  well  as  Italy,  were  governed  by  its  provisions. 
But  this  was  a  mere  compilation  from  the  Theodosian  code ;  which 
itself  contained  only  the  niore  recent  laws  promulgated  after  the 
estabUshment  of  Christianity,  with  some  fragments  from  earlier  col- 
lections. It  was  made  by  order  of  Alaric  king  of  the  Visigoths  about 
the  year  500,  and  is  frequently  confounded  with  the  Theodosian  code 
by  writers  of  the  dark  ages.-f-  The  code  of  Justinian,  reduced  into 
system  after  the  separation  of  the  two  former  countries  from  the 
Greek  empire,  never  obtained  any  authority  in  them ;  nor  was  it  re- 
ceived in  the  part  of  Italy  subject  to  the  Lombards.  But  that  this 
body  of  laws  was  absolutely  unknown  in  the  West  during  any 
period  seems  to  have  been  too  hastily  supposed.     Some  of  the  more 

*  Four  very  recent  publicatioDS  (not  to  and  judicious  remarks;  but  that  of  Ginguen6 

mention  that  of  Buble  on  modem  philosophy)  is  among  the  most  learned  and  important 

enter  much  at  large  into  the  middle  litera-  works  of  this  century.    I  have  no  hesitatioa 

ture;  those  of  M.  Ginguene,  and  M.  Sis-  to  prefer  it,  as  hr  as  its  subjects  extend,  to 

mondi,   jthe   History   of  England   by   Mr.  Tiraboschi. 

SharoD  Turner,  and  the  Literary  History  of  *(-  Heineccius,  Hist.  Juris  German,  c.  L 

die  Middle  Ages  by  Mr.  Berington.    All  of  s.  15. 
these  contammore  or  les9  usefiU  information 

4  C  2  * 
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CHAP>  emioent  ecclesiastics,  as  Hincmar  sad  Ivoa  of  Chartres,  occasiomll'ir' 
~;'^  refi^  to  it,  and  bear  witness  to  the  regard  which  the  churoh  of  Rome 
^^^-^  (I  mean  in  it&  particular  sense)  had  uniformlj  pakL  to  ita  decisicms^*^ 
foojc^  The  revival  of  the  studj  of  jtirispnidence^  as  derived  fron  tlie  kvm 
of  Justinian^  has  generally  been  asenbed  to  the  discovery  cnade  of  a 
copy  of  the  Pandects  at  Amalfi,  in  llS5v  vfhexk  that  city  was  takmi 
by  the  Pisan&.  This  hct^  though  not  knprohabJb,  seems  not  to  rest 
upon  siufficifirit  evidence^'t  But  its  trutli  is  the  las  matenaU  as  it 
af^[>€ars  to  be  unequivocally  prcwed  tliat  the  study  of  Justiman's 
system  had  recommenced  beibre  tbait  aera.  Early  in  the  twell& 
century,  a  professor  named  Imerim^:  opened  a  school  of  civil  law 
at  Bologna,  where  he  comnented,  if  not  on  the  Pandects,  yet  on  tbo 
€>ther  books,  the  Institutes  and  Code^  whidi  mcfe  su£Boient  to  teack 
the  principles  and  inspire  the  h»re  o£  diat  conaprdieftsive  jurispfur 
deoce.  The  study  oif  law,  having'  thus  revived^  made  a  aorprimng 
progress ;  within  fifty  years  !)!jiHnbafdy  was  iwtt  of  lawyers^  oa  wfaana 
Frederic  Bar barossa,.  and  Alexander  lU^  sa  hostile  i»«^ery  otluff  res 
spect,  conspired  to  sbower  homnirs  and  pvrrili^es.  The  schools  of 
Bologna  were  pre^miqeat  dirougkeut  this  ceotuTf  for  legal  leaming« 
There  seem  also  txx  have  been  seminaries  at  Modena  aod  Mantua ; 
nor  was  a^y  ooasiderable  city  without  distingmshed  civiliaaa  Im 
die  neoU  age  they  became  stiD  moire  numerous,  ami  tkeir  professm^ 
move  coiMpicuous;  new  umversities  arose  at  Naples,  Padua^  and! 
other  places^  whece  the  Roman  law  was  die  object  of  peeuhar  regard.^ 
Th^«  is  dpparan%  great  justice  in  the  opinion  of  Tiraboschi,  dnt 
by  aoquipmg  internal  freedom  and  the  right  of  deteiinining'  ccmtro^ 
versiesi  by  magistrates  of  their  own  election^  the  Italian  cities  were 
led  to  roqnire  a  more  estewive  and  accurate  code  of  wcitten  hws^ 
than  they  had  hitherto  possessed.  These  municipal  judges  were 
chosen  f^prn  among;  t|ie  citizens,,  aijd  the  succession  to  offices  was 

^  GiBBHORe,  k  ipr.  c.  6.  S^den,  ad  Fletimt.  somettmes  WarHerkiB :  tbe  OenBSii'  W.  Uf 

t>.  1071.  eh>anged  into  Gti  by  the  ItaHaas,  md  eeea- 

t  TinAeediry  t.  m.  p.  399^    6mgu«D6  nionidly  omitted,  eapeciaSj'  in  iMsikni^,  M 

Hist.  Litt.  de  I'halie^  t.  i.  p.  155.  fte  sake  of  evphony  or  purity, 

X  Irnerius  is  sometimes  called  GuanieriuS|  %  "nrabosebi^  1^.  iv.  p^  ^. ;  1. 1^  p^  M*    'v 
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ntnolly  so  rapid,  that  alinoit  every  freemaii  might  expect  in  his  turn  CHAP/ 


to  partake  in  the  public  goTenimeiit,  and  consequei^j  in  the  admi- 


IX. 

sistiution  of  justice.  The  lattef  had  always  indeed  been  exercised 
im  the  sight  of  the  people  by  the  count  and  his  assessors  under  the  fc/ctin. 
Lombard  and  CarloFiogian  sovereigns ;  but  the  laws  w^e  rude,  the 
pfoeeedings  tumdltuary)  and  the  decisions  perverted  by  vidence. 
The  spirit  of  bberty  begot  a  stronger  sense  of  right ;  and  right,  it 
was  soon  perceived,  eonld  only  be  secured  by  a  comnion  standard. 
Magistrates,  holding  temporary  offices,  and  little  elevated,  in  those 
M»ple  times,  above  the  dtisois  among  whom  they  were  to  return, 
could  only  satisfy  the  suitors,  and  those  who  swramided  dieir  tri- 
bttoal^  by  proving  the  confermity  of  t^r  sentences  to  acknowledged 
autborilMs.  And  tbe  practice  of  afiedging  reasons  in  giving  judge^ 
ment  would  of  ifeselfiniDrMhice  M«neimi£Mrmi^  of  decision,  and  some 
adherence  to  great  rules  of  justice  in  the  most  arbitrary  tribunals; 
yiAuiUi^  on  the  othw  hand,  those  of  a  free  dmmtry  lose  part  of  their 
titie  to  respect,  aii4  of  their  tendem^  to  maintnia  rights  whenever,, 
either  in  civil  or  cnaiHiaL  questions,  ^e  mere  sentence  of  a  judge  is; 
,  pronounced  wkbout  expktnalieo  of  its  motiwesr 

The  fame  of  tbb  nenorated  juriaprtideDCe  spteaA  very  rapidly 
firom  Italy  over  other  parts  of  Europe;  Students  flocked  from  all 
parts  to  Bologna;  and  some  eminent  masters  of  that  school  repeated 
its  lessons  in  distant  countries.  One  of  these,  Placentiuns,  explained 
^  digest  at  Montpdber  before  the  end  of  the  twelfth  century ;  and 
the  collection  of  Justinian  soon  came  to  supersede  the  Theodosiau 
Code  in  the-domimons  of  Toulouse.*  Its  Situdy  continued  to  flourish  iff 
the  universities  of  both  these  cities ;  aad  hence  the  Roman  law,  as  it  is* 
exhibited  in  the  system  of  Justinian,  became  the  rde  of  all  tribunals^ 
in  the  sonrtbem  provinces  of  France*  Its  authority  ia  Spain  is 
equally  great,,  or  at  least  is  only  disputed  by  that  of  the  canonists  ;f 
^nd  it  f6rms  the  acknowledged  basis  of  decision,  in  aU  the  Germanic 

*  Tiraboschiy  t.  v.   VaiBsette,  Hist,  de         f  Duck,  De  Usit  Jniii  ciVifis^  I.  ii.  ci  6. 
Languedoc,  t.  ii.  p.  5 17* ;  t.  iii.  p.  527 • ;  t. 
iv.  p.  504. 
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CHAP,  tribunals,  sparingly  modified  by  the  ancient  feudal  customaries, 
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TY 

which  the  jurists  of  the  Empire  reduce  within  narrow  bounds.*     In 


the  northern  parts  of  France,  where  the  legal  standard  was  sought  in 

^TATl?  OF"  •     •  •  

sociExy.  local  customs,  the  civil  law  met  naturally  with  less  regard.     But  the 
code  of  St.  Louis  borrows  from  that  treasury  many  of  its  provisions, 
and  it  was  constantly  cited  in  pleadings  before  the  parliament  of 
Paris,  either  as  obligatory  by  way  of  authority,  or  at  least  as  written 
wisdom,  to  which  great  deference  was  shewn.-f-     Yet  its  study  was 
long  prohibited  in  the  university  of  Paris,  from  a  disposition  of  the 
popes  to  estabUsh  exclusively  their  decretals,  though  the  prohibition 
was  silently  disregarded .;]; 
itsintro-         As  early  as  the  reign  of  Stephen,  Vacarius,  a  lawyer  of  Bologna, 
England,    taught  at  Oxford  with  great  success ;  but  the  students  of  scholastic 
theology  opposed  themselves,  from  some  unexplained  reason,  to  this 
new  jurisprudence,  and  his  lectures  were  interdicted.^     About  the 
time  of  Henry  HI.  and  Edward  I.,  the  civil  law  acquired  some 
credit  in  England ;  but  a  system  entirely  incompatible  with  it  had 
established  itself  in  our  courts  of  justice;  and  the  Roman  juris- 
prudence  was  not   only  soon   rejected,   but   became  obnoxious.|| 
Every  where,  however,  the  clergy  combined  its  study  with  that  of 
their  own  canons ;  it  was  a  maxim  that  every  canonist  must  be  a 

*  Duck,  1.  ii.  c.  2.  ||  Selden,  ubi  supra,  p.  1095—1105.   This 

+   id.   1.   ii.    c.    5.   s.   30,   31.      Fleury,  passage  is  worthy  oJF  attention.     Yet,  not- 

Hist.  du  Droit  Frangois,  p.  74.  (prefixed  to  withstanding  Selden's  authority,  I  am  not 

Argou,  Institutions  au  Droit  Fran9ois.  edit,  satisfied  that  he  has  not  extenuated  the  effect 

1787.)  says,  that  it  was  a  great   question  of  Bracton's  predilection  for  the  maxims  of 

among  lawyers,  and  still  undecided  (i.  e.  in  Roman  jurisprudence.    No  early  lawyer  has 

1674)  whether  the  Roman  law  was  the  com-  contributed  so  much  to  form  our  own  system 

mon  law  in  the  pays  coutumiers,  as  to  those  as'Bracton;  and  if  his  definitions  and  rules 

points   wherein   their  local   customs ,  were  are  sometimes  borrowed  from  the  civilians, 

silent.    And,  if  I  understand  Denisart,  (Die-  as  all  admit,  our  common  law  may  have  indi- 

tionnaire  des  Decisions,  art.  Droit-6crit,)  the  rectly  received  greater  modification  from  that 

affirmative  prevailed.     However,  it  is  plain  influence,  than  its  professors  were  ready  to 

by  the  Causes  C61^bres,  that  appeal  was  con-  acknowledge,  or  even  than  they  knew.     A 

tinuajly  made  to  the  principles  of  the  civil  fujl  view  of  this  subject  is  still,  I  think,  a 

law  in  the  fact  urns  of  Parisian  advocates.  desideratum  in  the  history  of  English  law, 

J  Crevier,  Hist,  de  TUniversite  de  Paris,  which  it  would  illustrate  in  a  very  interesting 

t.  i.  p.  SlG. ;  t.  ii.  p.  275.  ,  manner, 

'§  Johan.  Salisburiensis,  apud  Selden  ad 
Fletam,  p.  1082. 
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civilian,  and  that  no  one  could  be  a  good  civilian  unless  hcTVere  CHAP. 

IX. 

PARTIL 


also  a  canonist.    In  all  universities,  degrees  are  granted  in  both  laws     ^^* 


conjointly  ;  and  in  all  coiu'ts  of  ecclesiastical  jurisdiction,  the  autho- 
rity of  Justinian  is  cited,  when  that  of  Gregory  or  Clement  is  ^™:nf. 
wanting.* 

I  should  earn  little  gratitude  for  my  obscure  dihgence,  were  I  to  The  eWer 
dwell  on  the  forgotten  teachers  of  a  science,  that  is  likely  soon  to  be  uttie «- 
forgotten.  These  elder  professors  of  Roman  jurisprudence  are  in- 
fected, as  we  are  told,  with  the  faults  and  ignorance  of  theii*  time ; 
failing  in  the  exposition  of  ancient  laws  through  incorrectness  of  ma- 
nuscripts and  want  of  subsidiary  learning,  or  perverting  their  sense 
through  the  verbal  subtleties  of  scholastic  philosophy.  It  appears 
that,  even  a  hundred  years  since,  neither  Azzo  and  Accursius,  the 
principal  civilians  of  the  thirteenth  century,  nor  Bartolus  and  Baldus, 
the  more  conspicuous  luminaries  of  the  next  age,  nor  ^  the  later 
writings  of  Accolti,  Fulgosius,  and  Panormitanus,  were  greatly  re- 
garded as^  authorities ;  unless  it  were  in  Spain,  where  improvement 
is  always  odious,  and  the  name  of  Bartolus  inspired  absolute  de- 
ference.*!-  In  the  sixteenth  century,  A]ciatus,.and  the  greater  Cuja-  And  the 
cius  became  as  it  were  the  founders  of  a  new  and.naore  enlightened  Kir^the 
academy  of  civil  law,  from  which  the  later  jurists  derived  their 
lessons.  But  their  names,  or  at  least  their  writings,  are  rapidly 
passing  to  the  gulph  that  absorbed  their  predecessors.  The  stream 
of  literature,  that  has  so  remarkably  altered  its  channel  within  the 
last  century,  has  left  no  region  more  deserted  than  those  of  the  civil 
and  canon  law.  Except  among  the  inmiediate  disciples  of  the  papal 
court,  or  perhaps  in  Spain,  no  man,  I  suppose,  throughout  Europe 
will  ever  again  undertake  the  study  of  the  one ;  and  the  new  legal 
systems,  which  the  moral  and  political  revolutions  of  this  age  have 
produced  and  are  likely  to  diffuse,  will  leave  little  influence  or  im- 
portance to  the  other.  Yet,  as  their  character,  so  their  fate  will  not 
^be  altogether  similar.     The  canon  law,  fabricated  only  for  an  usur- 

•  Duck,  De  Usu  Juris  civilis,  1. 1.  c.  87.      +  Gravina,  Origines  Juris  civilis,  p.  196. 
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CHAP.  TKAtHjn  tJiat  can  oerr^  be  restored,  will  become  abM>)utdT  iisde$«s.  as 

^  ^'     if  it  Jia/J  rjfrrfrr  frxisted  ;  hke  a  ^nacKHi*  citr  in  the  wilderness,  tiK*ueh 

^-^^^^   iK>t  v>  spVrndid  and  interestincr  as  Palrnvra.     Bot  the  code  of  Ju?^ 

i^^sizir.  fiian,  %in\>fMui  of  iu  impurer  alloy,  and  of  the  tedious  glosses  of  its 

c://inrnrnjtaUjrs,  will  forrn  the  basis  of  other  systenjs,  and,  mingling, 

aA  we  may  hope,  with  tlie  neu  institutions  of  philosophical  legislators, 

continue  tr>  influence  the  8^>cial  relations  of  mankind,  long  after  its 

direct  autb^jrity  shall  Jiave  been  abrogated.     The  ruins  of  ancicDl 

Rome  f$upplirxl  the  materials  of  a  new  city ;  and  the  fragments  of 

her  law,  which  have  already  been  wrought  into  the  recent  codes  of 

France  and  Prussia,  will  probably,  under  other  names,  guide  far  di». 

tant  generatiouft  by  tlie  sagacity  of  Modestinus  and  Ulpian,* 

pa^  ^Vhe  establishment  of  public  f^hools  in  France  is  owing  to  Charie- 

huX0^  bj   magne.    At  hift  accession,  we  are  assured  that  no  means  of  education 

ex  lilted  in  his  dominions  ;f  and  in  order  to  restore  in  some  degiee 

the  spirit  of  letters,  he  was   compelled  to   invite  strangers  from 

countries  where  learning  was  not  so  thoroughly  extinguished.    Alcain 

of  England,  Clement  of  Ireland,  Theodulf  of  Germany,  were  the  true 

PiUadins  who  repaired  to  his  court.     With  ^e  help  of  these  he 

revived  a  few  sparks  of  diUgence,  and  estabhshed  schools  in  different 

cities  of  his  empire,  nor  was  he  ashamed  to  be  the  disciple  of  that  m 

tiis  own  palace  under  the  care  of  Alcuin4    His  two  next  successors, 

Lotiis  the  Debonair,  and  Charles  the  Bald,  were  also  encouragers  of 


*  Those,  if  any  such  there  be,  who  feel  vina  discusses  dieir  merits  not  only  with  lesal 

•mne  curiosity  sbout  the  ctvUians  of  the  knowledge,  but  with  an  ncutenees  of  cnti- 

tniddle  i^os.  will  find  4  concise  and  elegant  cism  which,  to  say  the  truth,  Tiraboschi  never 

account  m  Uravina,  De  Origine  Juris  civilis ;  shews  excejpt  on  a  date  or  a  name. 

y.  I0(i — 206.  (Lips.  1708.)  Tiraboschi  con«  t  Ante  ipsum  dominnm  Carcdom  regeoi 

tains  perhaps  more  information ;  but  his  pro-  in  Gallic  nullum  fuit  studium  liberalium  ar- 

lixity^  on  a  theme  so  unimportant,  is  yeij  tium.    Monachus  Engolismensis,  apud  Lan- 

wearisome.    Of  what  use  could  he  tkipk  it  noy,  De  bcbolis  per  occidraten  instauivtis, 

to  discuss  the  dates  of  all  transactions  in  the  p.  5.     See  too   Histoire  Litt^oaire  de   hi 

lives  of  BartoHis  and  BaMus  (to  say  nothing  France,  t.  iv.  p.  1. 

of  obscurer  names)  when  nobody  was  left  to  §  id.  ibid.    There  was  a  aort  of  literaijr 

care  who  Ualdus  and  Bartolus  were  ?     Be-  club  among  them,  where  the  members  as- 

sides  this  fault,  it  is  evident  that  Tiraboschi  sumed  ancient  names.     Charlemagne   was 

kiufw  very  little  of  law,  and  had  not  read  the  called  David;  Alcuin,  Horace;  another  Da- 

civlKans  of  whom  he  treats ;  whereas  Gra-  metas ;  tec.                                             ' 
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letters ;  and  the  schools  of  Lyons,  Fulda,  Corvey,  Rheims,  and  some  CHAP. 

IX. 

PABT II. 


Other  cities  might  be  said  to  flourish  in  the  ninth  century.*    In 


these  were  taught  the  trivium  and  quadrivium,  a  long  established 
division  of  sciences ;  the  first  comprehending  grammar,  or  what  we  society. 
now  call  philology,  logic  and  rhetoric ;  the  second  music,  arithmetic, 
geometry  and  astronomy ••!•  But  in  those  ages  scarcely  any  body 
mastered  the  latter  four;  and  to  be  perfect  in  the  three  former  was 
exceedingly  rare.  All  those  studies,  however,  were  referred  to 
theology,  and  that  in  the  nan'owest  manner;  music,  for  example, 
being  reduced  to  church  chanting ;  and  astronomy,  to  the  calcula^ 
tion  of  Easter.:};  Alcuin  forbad  the  Latin  poets  to  be  read;§  and 
this  discouragement  of  secular  learning  was  very  general ;  though 
some,  as  for  instance  Raban,  permitted  a  slight  tincture  of  it,  as  sub- 
sidiary to  religious  instruction.|| 

About  the  latter  part  of  the  eleventh  century,  a  greater  ardour  for  tjawcnity 
intellectual  pursuits  began  to  shew  itself  in  Europe,  which  in  the^ 
twelfth  broke  out  into  a  flame.  This  was  manifested  in  the  numbers 
who  repaired  to  the  public  academies,  or  schools  of  philosophy. 
None  of  these  grew  so  early  into  reputation  as  that  of  Paris.  This 
cannot  indeed,  as  has  been  vainly  pretended,  trace  its  pedigree  to 
Charlemagne.  The  first  who  is  said  to  have  read  lectures  at  Paris 
was  Remigius  of  Auxen^e,  about  the  year  900.^  For  the  two  next 
centuries  the  history  of  this  school  is  very  obscure ;  and  it  would  be 
hard  to  prove  an  unbroken  continuity,  or  at  least  a  dependence  and 
connexion  of  its  professors.  In  the  year  1100,  we  find  William  of 
Champeaux  teaching  logic,  and  apparently  some  higher  parts  of  phi- 
losophy, with  much  credit.  But  this  preceptor  was  eclipsed  by  his 
disciple,  afterwards  his  rival  and  adversary^  Peter  Abelard,  to  whose  AbeUr<L 


*  Hist.  Litt^raire,  p.  217.  &c.  §  Crevier,  Hist,  de  rUoiTersit^  de  Paris, 

t  This  division  of  the  sciences  is  ascribed  t.  i.  p.  28. 

to  St  Augustin;  and   was  certainly  esta-  |  Brucker,  t.  iii.  p.  612.    Raban  Maurus 

jblished  early  in  the  sixth  <:entury .    Brucker,  was  chief  of  thexathedral  school  at  Fulda,  in 

jyistoria  Critica  Philosophise,  t.  iii.  p.  597*  the  ninth  century. 

X  Schmidt,  (list,  des  AUemands,  t.  ii.  p.  %  Crevier,  p.  66. 
126. 

VOi^  II.                                                      4  D 
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CHAP,  brilliant  and  hardy  genius  the  university  of  Paris  appears  to  be  in- 
debted  for  its  rapid  advancement.     Abelard  was  almost  the  first 

PARTIL  ^      ,  . 

^'^v^  who  awakened  mankind  in  the  age  of  darkness  to  a  sympathy  with 
loclCTYf  intellectual  excellence.  His  bold  theories,  not  the  less  attractive  per- 
haps for  treading  upon  the  bounds  of  heresy,  his  imprudent  vanity, 
that  scorned  the  regularly  acquired  reputation  of  older  men,  allured 
a  multitude  of  disciples,  who  would  never  have  listened  to  an 
ordinary  teacher.  It  is  said,  that  twenty  cardinals  and  fifty  bishops 
had  been  among  his  hearers.*  Even  in  the  wilderness,  where  he 
had  erected  the  monastery  of  Paraclete,  he  was  surrounded  by 
enthusiastic  admirers,  relinquishing  the  luxuries,  if  so  they  might  be 
called,  of  Paris,  for  the  coarse  living  and  imperfect  accommodation 
which  that  retirement  could  afford.-f  But  the  whole  of  Abelard'a 
life  was  the  shipwreck  of  genius ;  and  of  genius,  both  the  source  of 
his  own  calamities,  and  unserviceable  to  posterity-  There  are  few 
lives  of  literary  men  more  interesting,  or  more  diversified  by  success 
and  adversity,  by  glory  and  humiliation,  by  the  admiration  of  man* 
kind  and  the  persecution  of  enemies ;  nor  from  which,  I  may  add, 
more  impressive  lessons  of  moral  prudence  may  be  derived.  One 
of  Abelard's  pupils  was  Peter  Lombard,  afterwards  archbishop  pf 
Paris,  and  author  of  a  work,  called  the  Book  of  Sentences,  which 
obtained  the  highest  authority  among  the  scholastic  disputants. 
The  resort  of  students  to  Paris  became  continually  greater;  they 
appear,  before  the  year  1169,  to  have  been  divided  into  nations  4 
and  probably  they  had  an  elected  rector  and  voluntary  rules  of  dis- 
cipHne  about  the  same  time.  This,  however,  is  not  decisively 
proved ;  but  in  the  last  year  of  the  twelfth  century,  they  obtained 
their  earliest  charter  from  Phihp  Augustus.^ 


*  Crevier,  p.  1 7 1 .    Brucker,  p.  677.  Tira-  the  university^aiid  consequently,  when  united, 

boschi,  t.  iii.  p.  275.  out-numbered  the  three  higher  fecolties  of 

t  Brucker,  p.  750.   '  theology,  law  and  medicine.   In  1 169>  Henfy 

%  The  faculty  of  arts  in  the  university  of  II.  of  England  offers  to  refer  his  dispute 

Paris  was  divided  into  four  nations ;  those  of  with  Bdcket  to  the  provinces  of  the  school 

France,  Picardy,  Normandy,  and  England,  of  Paris. 

These  had  distinct  suffrages  in  the  affaira  of  §  Crevier^  t.  i.  p.  979*    The  first  statute 
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The  opinion  which  ascribes  the  foundation  of  the  university  of  CHAR 
Oxford  to  Alfred,  if  it  cannot  be  maintained  as  a  truth,  contains  no  ^  ^^• 

.  .  PART  II. 

intrinsic  marks  of  error.    Ingulfus,  abbot  of  Cropland,  in  the  earUest  <-*n^w 
authentic  passage  that  can  be  adduced  to  this  point,*  declares  that  he  sbcHre' 
wa!s  sent  from  Westminster  to  the  school  at  Oxford,  where  he  learned  unmj«tj' 

of  Uxwra. 

Aristotle,  and  the  two  first  books  of  TuUy^s  rhetoric.-f-  Since  a  school 
for  dialectics  and  rhetoric  subsisted  at  Oxford,  a  town  of  but  middhng 
size,  and  not  the  seat  of  a  bishop,  we  are  naturally  led  to  refer  its 
foundation  to  one  of  our  kings ;  and  none  who  reigned  after  Alfred 
appears  hkely  to  have  manifested  such  zeal  for  learning.  However, 
it  is  evident  that  the  school  of  Oxford  was  frequented  under  Edward 
the  Confessor.  There  follows  an  interval  of  above  a  century,  during 
which,  we  have,  I  believe,  no  contemporary  evidence  of  its  con*- 
tinuance.  But  in  the  reign  of  Stephen^  Vacarius  read  lectures  there 
upon  civil  law;  aind  it  is  reasonable  to  suppose  that  a  foreigner 
would  not  have  chosen  that  city,  if  he  bad  not  found  a  seminary  of 
learning  already  estabUshed.  It  was  probably  inconsiderable,  and 
might  bav^  been  interrupted  during  some  part  of  the  preceding  cen- 
tury .J  In  the  reign  of  Henry  II.,  or  at  least  of  Richard  I.,  Oxford 
became  a  very  flourishing  university,  and  in  1201,  according  to 
Wood,  contained  3000  scholars.^  The  earliest  charters  were  granted 
by  John. 

regulating  the  discipline  of  the  university  torin.  Brucker,  p.  678«    A  passage  indeed 

yfBB  given  by  Robert  de  Courgon^  legate  of  in  Peter  of  Blois's  continuation  of  Ingulfua, 

Honorius  III.,  in  1215.  id.  p.  296.  where  the  study  of  Averroes  is  said  to  have 

*  No  one  probably  would  chuse  to  rely  taken  place  at  Camhri^e  some  years  before 

on  a  passage  found  in  one  manuscript  of  be  was  bom^  is  of  a  different  complexion, 

Asseriusy  which  has  all  appearance  of  an  and  must  of  course  be  rejected  as  spurious, 

interpolation.    It  is  evident  from  an  anecdote  In  the  Gesta  Comitum  Andegavensium, Fulk, 

in  Wood's  History  of  Oxford,  vol.  i.  p.  23.  count  of  Anjou,  who  lived  about  920,    is 

(Gutch's  edition)  that  Camden  did  not  be-  said  to.,  have-  been  skilled  Aristotelicis   et 

lieve  in   the   authenticity   of  this  passage,  Ciceroiiianis  ratiocinationibus. 

though  he  thought  proper  to  insert  it  in  die  %  It  may  be  remarked,  that  John  of  Salis- 

Britannia.  bury,  who  wrote  in  the  first  years  of  Henry 

+  The  mention  of  Aristotle  at  so  early  a  IPs  reign,  since  his  Policraticus  is  dedicated 

period  roi|ht  seem  t6  throw  some  suspicion  to  Becket,  before  he  became  ardibi^ihop, 

or.  tills  passage.  But  it  is  impossible  to  detach  makes  no  mention  of  Oxford,  %vhich  he  would 

it  from  the  context ;  and  the  works  of  Aris-  probably  have  done,  if  it  tiacl  been  an  ejmttient 

totle  intended  by  Ingulfns  were  translations  seat  of  learning  at  that  time, 

of  parts  of  his  logic  by  Boethius  and  Vic-  §  Wood's  Hist,  and  Antiquities  of  Oxford, 

4d2 
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CHAP.      If  it  were  necessary  to  construe  the  word  university  in  the  strict 
PART  II   ^^^^^  ^^  ^  ^^8^^  incorporation,  Bologna  might  lay  claim  to  a  higher 
^-^^-*-^   antiquity  than  either  Paris  or  Oxford.     There  are  a  few  vestiges  of 
SOCIETY,  studies  pursued  in  that  city  even  in  tlie  eleventh  century  :*  but  early 
Jf^Boio'^^a.  ^^  *^^  next,  the  revival  of  the  Roman  jurisprudence,  as  has  been 
already  noticed,  brought  a  throng  of  scholars  round  the  chairs  of  its 
professors.     Frederic  Barbarossa  in  1 158,  by  liis  authentic  or  rescript 
intitled  Habita,  took  these  under  his  protection,  and  permitted  them, 
in  civil  suits,  to  be  tried  by  their  own  judges.     Thia  exemption  from 
the  ordinary  tribunals,  and  even  from  those  of  the  church,  was 
naturally  coveted  by  other  academies  ;  it  was  granted  to  the  univer- 
sity of  Paris  by  its  earliest  charter  from  Phihp  Augustus,  and  to 
Oxford  by  John.     From  this  time  the  golden  age  of  universities 
Enootinge.  commcnccd  ;  and  it  is  hard  to  say,  whether  they  were  favoured  most 
to  imiversi-  by  their  sovereigns,  or  by  the  see  of  Rome.    Their  history  indeed  is 
full  of  struggles  with  the  municipal  authorities,  and  with  the  bishops 
of  their  several  cities ;  wherein  they  were  sometimes  the  aggressors, 
and  generally  the  conquerors.     From  all  parts  of  Europe  students 
resorted  to  these  renowned  seats  of  learning  with  an  eagerness  for 
instruction  which  may  astonish  those  who  reflect  how  little  of  what  we 
now  deem  useful  could  be  imparted.     At  Oxford  under  Henry  III., 
it  is  said  that  there  were  30,000  scholars ;  an  exaggeration  which  seems 
to  imply  that  the  real  number  was  very  great.-f-     A  respectable  con- 
temporary writer  asserts  that  there  were  full  10,000  at  Bologna  about 
the  same  tinje.:^    I  have  not  observed  any  numerical  statement  a&to 

p.  177.     The  Benedictins  of  St.  Maur  say,  tliievingj^  whoring,    ijuarrelting,  Sic.    They 

Uiat  there  was  an  eminent  school  of  canon  lived  under  no  discipline,  neither  had  they 

law  at  Oxford  about  the  end  of  the  twelfth  tutors;    but  only  for  fashion   sake  would 

century,  to  which  many  students  repaired  sometimes  thrust  themselves  into  the  schools 

from  Paris.     Hist.  Litt.  de  la  France,  t.  ix.  at  ordinary  lectures,  and  when  they  went  to 

p«  216.  perform  any  mischief,  then  would  they  b« 

*  Tiraboschi,   t.  iii.    p.  259-  and  alibi,  accounted  scholars,  that  so  they  might  free 

Muratori.  Dissert.  43.  themselves    from    the   jurisdiction    of  the 

t  "  But  among  these,"    says    Anthony  burghers."  p.  206.     If  we  allow  thre«  var- 

Wood^ '^  a  company  of  varlets,  who  pretend-  lets  to  one  scholar,  the  university  will  stiif 

ed  to  be  scholars,  shuffled  themselves  in,  and  have  been  ver}'  fully  frequented  by  the  latter, 
did  act  much  villainy  in  the  university  by         %  Tiraboschi,  t.  iv.  p.  47._Azw:ius,  abouj^ 
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Paris  during  this  age ;  but  there  can  be  no  doubt  that  it  was  more  CHAP, 
frequented  than  any  other.    At  the  death  of  Charles  VII.  in  1453».it  p^*„ 
contained  25,000  students.*    In  the  thirteenth  centurjj  other  univer-  v-v-*-' 
8ities. sprung  up  in  diflferent  countries  ;  Padua  and  Naples  under  the  society.' 
patronage  of  Frederic  11.,  a  zealous  and  useful  friend  to  letters  ;-f- 
Toulouse  and  Montpelier,  Cambridge  and  Salamanca/^     Orleans, 
which  had  long  been  distinguished  as  a  school  of  civil  law,  received 
the  privileges  of  incorporation  early  in  the  fourteenth  century  ;  and 
Angers  before  the  expiration  of  the  same  age.§    Prague,  the  earliest 
and  most  eminent  of  German  universities,  was  founded  in  1350 ;  a 
secession  from  thence  of  Saxon  students  in  consequence  of  the 
nationality  of  the  Bohemians,  and  the  Hussite  schism,  gave  rise  to 
that  of  LeipsicH       The  fifteenth,  century  produced  several  ^ew 
academical  foundations  in  France  and  Spain. 

A  large  proportion  of  scholars,  in  most  of  those  institutions,  were 
drawn  by  the  love  of  science  from  foreign  countries.  The  cluef 
universities  had  their  own  particular  departments  of  excellence; 
Paris  was  unrivaUed  for^^scholastic  theology ;.  Bologpa  and  Orleans^^ 
and  afterwards  Bourges,  for  jurisprudence ;  Montpelier  for  medicine. 
Though  national  prejudices,  as  in  the  case  of  Prague^  sometimes 
inleifered  with  this  free  resort  of  foreigners  to  places  of  education,  it 
was  iii  general  a  wise  policy  of  government,  as  well  as  of  the  univer- 
sities.themselves,  to  encourage  It^    The  thirty-fifth  article  of  the  peace: 

the  middle  of  the  fourteenth  century ,,  says  murder,  the  whole  body  of  scholars  left  that 

the  number  was  about  13,000  in  his  time,  city,  and  emigrated   some  to  Cambridge^ 

Muratori,  Script.. Rer.  Ital.  t.  xvi.  |»,  325.  soma  to  Reading,  iu  order  to.carry  on  their. 

*  Villaret,  Hist,  de  France,  t.  xvi.  p.  341.  studies,  (p.  19 1.  edit.  1684.)  But  it  may. 
This  may  perhaps  require  to  be  taken  with  be  conjectured  with  some  probability,  that 
allowance.  But  Parts  owes  a  great  part  of  they  were  led  to.  a  town  so  distant  as  Gamb- 
its buildings  on  die  southern  bank  of  the  bridge  by  the  previous  establishment  of 
Seine  to  the  university.  The  students  ,ar^  academical  instruction  in  thati  place.  The 
said  to  have  been  about  12,000  before  1480.  incorporation  of  Cambridge  is  in  123 1,  (15 
€revier,  t.  iv.  p.  410.  Hen.  III.)  so  thai;tbere  is  no  great  difference 

t  Tiraboschi,  t.  iy.  p.  43.  and  46.  in.thelegal  anti<]^uity  of  our  two  universities. 

^  The  earliest* audientic  mention  of  Cam-         ^Crevier,  Hist,  de  rUniversit6  de  Paris,, 

bridge  as  a  place  of  learning,  if  I  mistake  t.  ii.  p.  9l6. ;  t.  iii.  p.  140. 
not,  is  in  Matthew  Paris,  who  informs  us,         ||  Pfeffel,  Abr£g6  ChronologiquedeVHist. 

that  in  1 2P9f  Jolm  having  caused  three  clerks  de  1' Allemagne,  p.  550.  607^ . 

of-  Oxfoid  to  be.  hanged  on  suspicion  of .  ^ 
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CHAP,  of  Bretigni  provides   for   the   restoration  of  former  privileges  to 
"         students   respectively   in  the   French    and    Endish    universities* 

PART  If.  JT  •/  C3 

^-^^/-^  Various  letters  patent  will  be  found  in  Rymer's  collection,  to  secure 
socIcty!  Scottish  as  well  as  French  natives,  a  safe  passage  to  their  place  of 
education.  The  English  nation,  including,  however,  the  Flemings 
and  Germans,-}^  had  a  separate  vote  in  the  faculty  of  Arts  at  Paris- 
But  foreign  students  were  not,  I  believe,  so  numerous  in  the  English 
academies. 

If  endowments  and  privileges  are  the  means  of  quickening  a  zeal 
for  letters,  they  were  liberally  bestowed  in  the  three  last  of  the  middle 
ages.  Crevier  enumerates  fifteen  colleges  founded  in  the  university 
of  Paris  during  the  thirteenth  century,  besides  one  or  two  of  a  still 
earlier  date.  Two  only,  or  at  most  three,  iexisted  in  that  age  at 
Oxford,  and  but  one  at  Cambridge.  In  the  next  two  centuries  these 
universities  could  boast,  as  every  one  knows,  of  many  splendid 
foundations ;  though  much  excelled  in  number  by  those  of  Paris, 
Considered  as  ecclesiastical  institutions,  it  is  not  surprizing  that  the 
universities  obtained,  according  to  the  spirk  of  their  age,  an  exclu- 
sive cognizance  of  civil  or  criminal  suits  aflfectihg  their  members. 
This  jurisdiction  was,  however,  local  as  well  as  personal,  and  in 
reality  encroached^  on  the  regular  police  of  their  cities.  At  Paris  the 
privilege  turned  to  a  flagrant  abuse,  and  gave  rise  to  many  scandalous 
contentions.^  Still  more  valuable  advantages  were  those  relating  to 
ecclesiastical  preferments,  of  which  a  large  proportion  was  reserved 
in  France  to  academical  graduates.  Something  of  the  same  sort, 
though  less  extensive^  may  still  be  traced  in  the  rules  affecting 
plurality  of  benefices  in  our  English  church. 
caosetof  Tlus  rcmarkablc  and  almost  sudden  transition  from  a  total  indif- 
krity.^''^'  ference  to  all  intellectual  pursuits  cannot  be  ascribed  perhaps  to  any 
general  causes.  The  restoration  of  the  civil,  and  the  formation  of 
the  canon  law,  were  indeed  eminently  conducive  to  it,  and  a  large 


*  Rymer^  t.  vi.  p.^O^.  X  Crevier  aod  V^Uaret  pflwn. 

+  Crevier,  t.  ii,  p.  398. 
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proportion  of  scholars  in  most  universities  confined  themselves  to  GHAP. 

PABTlt 


Txrr 

jurisprudence.     But  the  chief  attraction  to  the  studious  was  the  new 


scholastic  philosophy.  The  love  of  contention,  especially  with  such 
arms  as  the  art  of  dialectics  ^ippjies  to  an  acute  understanding,  is  society. 
natural  enough  to  mankind.  That  of  speculating  upon  the  mysterious  ^^^j, 
questions  of  metaphysics  and  theology  is  not  less  so.  These  disputes 
and  speculations,  however,'  appear  to  have  excited  Uttle  interest,  till^ 
after  the  middle  of  the  eleventh  century,  Roscelin,  a  professor  of 
logic,  revived  the  old  question  of  the  Grecian  schools  respecting 
universal  ideas,,  the  reality  of  which  he  denied.  This  kindled  a 
spirit  of  metaphysical  -discussion,  which  Lanfiranc  and  Anselm,  sue* 
cessively  archbishops  of  Canterbury,  kept  aUve  j  and  in  the  next 
century  Abeiard  and  Peter  Lombard,  especially  the  latter,  completed 
the  scholastic  system  iof  philosophizing.  The  logic  of  Aristotle  seems 
to  have  been  partly  known  in  the  eleventh  qentury,  atthougk  that  e£ 
Augustin  was  perhaps  in  higher  estimation;*  in  the  twelfth  it 
obtained  nrore  decidve  influence.  His  metaphysics,  to  which  the 
logic  might  be  considered  as  preparatory^  were  introduced  through 
translations  from  the  Arabic,  and  perhaps  also  from  the  Greek,  earl^r 
in  the  ensuing  century .-f    This  work,,  condemned  at  first  by  the 

^  Bnicker,  Hist  Crit  Ph&osophi»,  t.  liL  of  metaphysicians  trained  m  the  same  schooTi. 

p.  678..  Of  these  AverroeSy  a  native  of  Corduba,  who 

'   -f  id.  ibid.     rHraboschi  conceives  that  the  died  early  in  the  thirteenth  century^  was  the 

tnoniations  of  Anstotle  made  by  command  most  eminent.    It  woohl  be  cmious  to  ex* 

of  Frederic  II..  were  directly  from  the  Gireek,  amine  more  minutely  than  has  hitherto  been 

t.  iv.  p.  145. ;  and  censures  Bhicker  for  the  done  die  original  writings  of  diese  ikmons 

contrary  opinion^     Biihle,  however,  (Hist,  men^which  no  doubt  have  su£Qered:in  trans- 

^e  la  Philosophie  Modeme,  t.  i.  p.  696.)  ap-  lation.     A  passage  from  Al  Gazel,  which 

pears  to  agree  with  Brucker.     It  is  almost  Mr.  Turner  has  rendered  from  the  LAtin, 

certain,  that  versions  were  made  from  the  with  all  the  disadvantage  of  a^  double  remove 

Arabic  Aristotle ;  which  itself  was  not  im*  from  the  author's  words,  appears  to  state  the 

mediately  taken  from  the  Greek,  but  from  a  argument  in  favour  of  that  class  of  nominal* 

Svnac  mediunu    Ginguen6,  Hist.  Litt.  de  ists,  called  conceptualistSy  (the  only  realists 

ritalie,  t.  i.  p.  212.  (on  the  authority  of  M.  who  remain  in  the  present  age,)  with  more 

I4ingl6s.)  clearness  and^precision  than  any  thing  I  have 

'  it  was  not  only  a  knowledge  of  Aristotle  seen  from  die  schoolmen.    Al  Gazel  died  in 

that  the  scholastics  of  Europe  derived  from  1 126,  and  consequently  mi^ht  have  suggested 

die  Ar&bic  languagei    His  vioidngs  had  pro-^  this  theory  to  Abeiard,  which  however  is  not 

duced  in  the  flourishing  Mohammedan  kmg:-  probable.    Turner's  Hist,  of  £ngl.  vol.  i; 

doms  a  vast  number  of  commentators  and  p.  5X3. 
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CHAP,  decrees  of  the  popes  and  councils,  on  account  of  its  supposed  ten- 
dency to  atheism,  acquired  by  degrees  an  influence,  to  which  even 
popes  and  councils  were  obliged  to  yield.     The  Mendicant  Friars, 

SOCIETY,  established  throughout  Europe  in  the  thirteenth  century,  greatly 
contributed  to  promote  the  Aristotelian  philosophy;  and  its  final 
reception  into  the  orthodox  system  of  the  church  may  chiefly  be 
ascribed  to  Thomas  Aquinas,  the  boast  of  the  Dominican  order,  and 
certainly  the  most  distinguished  metaphysician  of  the  middle  ages. 
His  authority  silenced  all  scruples  as  to  that  of  Aristotle,  and  the  two 
philosophers  were  treated  with  equally  implicit  deference  by  the 
later  schoolmen.* 

This  scholastic  philosophy,  so  famous  for  several  ages,  has  since 
passed  away  and  been  forgotten.  The  history  of  literature,  like  that 
of  empire,  is  full  of  revolutions.  Our  public  libraries  are  <:emeteries 
of  departed  reputation ;  and  the  dust  accumulating  upon  their 
untouched  volumes  speaks  as  forcibly  as  the  grass  that  waves  over 
the  ruins  of  Babylon.  Few,  very  few,  for  a  hundred  years  past» 
have  broken  the  repose  of  the  immense  works  of  the  schoolmen. 
None  perhaps  in  our  own  country  have  acquainted  themselves  par- 
ticularly with  their  contents.  Leibnitz,  however,  expressed  a  wish 
that  some  one  conversant  with  modem  philosophy  would  undertake 
to  exixact  the  scattered  particles  of  gold  which  may  be  hid  in  their 
abandoned  mines.  This  wish  has  been  at  length  partially  fulfilled 
hy  three  or  four  of  those  industrious  students,  and  keen  metaphysi- 
cians, who  do  honour  to  modem  Germany.  But  most  of  their  works 
are  unknown  to  me  except  by  repute ;  and  as  they  all  appear  to  be 
formed  on  a  very  extensive  plan,  I  doubt  whether  even  those  labo- 
rious men  could  affbrxl  adequate  time  for  this  ungrateful  research. 

*  Brucker,  Hist.  Crit.  PbOosophiae,  t.  iii.  philosophy  than  Any  clear  view  of  its  cha- 

I  have  found  no  better  guide  than  Brucker.  racter.  Ofthe  valuable  works  lately  published 

But  he  confesses  himself  not  to  have  read  the  in  Germanj  on  the  history  of  philosophy,  I 

original  writings  of  the  scholastics  ;  an  ad-  have  only  seen  that  of  Buhle,  which  did  not 

mission  which  every  reader  will  perceive  to  fall  into  my  hands  till  I  had  nearly  writtwi 

be  quite  necessary.    Conse<^uently,  he  gives  these  pages.    Tiedeman  and  Teoneman  are^ 

JUS  rather  a  verbose  declamation  against  their  I  believe,  still  untranslated. 


DURING  THE  MIDDLE  AGES.  577 

Yet  we  cannot  pretend  to  deny,  that  Roscelin,  Anselm,  Abelard,  CHAP. 

IX. 

PAKTU. 


Peter  Lombard,  Albertus  Magnus,  Thomas  Aquinas,  Duns  Scotus, 


and  Ockhatn,  were  men  of  acute  and  even  profound  understandings, 
the  giants  of  their  own  generation.     Even  with  the  slight  knowledge  society. 
we  possess  of  their  tenets,  there  appear  through  the  cloud  of  repul- 
sive technical  barbarisms  rays  of  metaphysical  genius  which  this 
age  ought  not  to  despise.     Thus  in  the  works  of  Anselm  is  found  the 
celebrated  argument  of  Des  Cartes  for  the  existence  of  a  Deity, 
deduced  from  the  idea  of  an  infinitely  perfect  being.     One  great 
object  that  most  of  the  schoolmen  had  in  view  was  to  establish  the 
principles  of  natural  theology  by  abstract  reasoning.     This  reasoning 
was  doubtless  liable  to  great  difficulties.     But  a  modem  writer,  wh6 
seems  tolerably  acquainted  with  the  subject,  assures  us  that  it  would 
be  difficult  to  mention  any  theoretical  argument  to  prove  the  divin)^ 
iattributes,  or  any  objection  capable  of  being  raised  against  the  proof, 
which  we  do  not  find  in  some  of  the  scholastic  philosophers.*    The 
most  celebrated  subjects  of  discussion,  and  those  oh  which  this  class 
of  reasoners  were  most  divided,  were  the  reality  of  universal  ideas, 
considered  as  extrinsic  to  the  human  mind,  and  the  freedom  of  will. 
These  have  not  ceased  to  occupy  the  thoughts  of  metaphysicians; 
but  it  will  generally  be  allowed  that  the  prevalence  of  the  Realists  in 
the  former  question  does  not  give  a  favourable  impression  of  the 
scholastic  system  .^^ 

*  BuUe,  Hist,  de  la  Philos.  Moderoe,  ing.    However,  a  well  known  article  in  the 

t.  i.  p.  723.    This  author  raises  upon  the  Edinburgh  Review,  No.  LIII.  p.  «04.  gives, 

whole  a  fovourabie  notion  of  Anaefan  and  from  Tenneman,  a  more  favourable  account 

Aquinas ;  but  he  hardly  notices  any  other.  of  Ockham. 

t  Mr.  Turner  has  with  his  characteristic         Perhaps  I  may  have  imagined  the  scholas- 

spuit  of  enterprize  examined  some  of  the  tics  to  be  more  forgotten  than  they  really 

writings  of  our  chief  English  schoolmen,  are.    With'm  a  short  time,  I  have  met  with 

Duns  Scotus  and  Ockham,  (Hist,  of  Engl,  four  living  English  writers  who  have  read 

vol.  i.)  and  even  given  us  some  extracts  from  parts  of  Thomas  Aquinas ;  Mr.  Turner,  Mr. 

them.    They  seem  to  me  very  frivolous,  so  l5erington,  Mr.  Coleridge  and  the  Edmburgh 

for  as  I  can  collect  their  meaning.   Ockham  Reviewer.    Still  I  cannot  bring  myself  to 

in  particular  falls  very  short  of  what  I  had  think,  that  tliere  are  four  more  in  this  coun- 

expected ;  and  his  nominalism  is  strangely  try,  who  could  say  the  same.     Certain  por- 

different  from  that  of  Berkeley.     We  can  tions,  however,  of  his  writings  are  still  read 

hardly'  reckon  a  man  in  the  risht,  who  is  so  in  the  course  of  instruction  of  some  Catholic 

by  accident,  and  through  sophistical  reason-  universities. 

VOL.  II.  4  K 
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CHAP.      But  all  discovery  of  truth  by  means  of  these  controversies  was 

PART  11. 


IX 

rendered  hopeless  by  two  insurmountable  obstacles,  the  authority  of 


Aristotle,  and  that  of  the  church.     Wherever  obsequious  reverence 

STATE  OF 

SOCIETY,  is  substituted  for  bold  inquiry,  truth,  if  she  is  not  already  at  hand, 
will  never  be  attained.  The  scholastics  did  not  understand  Aristotle, 
whose  original  writings  they  could  not  read  ;*  but  his  name  was  re- 
ceived with  imphcit  faith.  They  learned  his  peculiar  nomenclature, 
and  fancied  that  he  had  given  them  realities.  The  authority  of  the 
church  did  them  still  more  harm.  It  has  been  said,  and  probably 
with  much  truth,  that  their  metaphysics  were  injurious  to  their 
theology.  But  I  must  observe  in  return,  that  their  theology  was 
equally  injurious  to  metaphysics.  Their  disputes  continually  turned 
upon  questions  either  involving  absurdity  and  contradiction,  or  at  best 
inscrutable  by  human  comprehension.  Those  who  assert  the  greatest 
antiquity  of  the  catholic  doctrine  as  to  the  real  presence  allow  that 
both  the  word  and  the  definition  of  traasubstantiation  are  owing  to  the 
scholastic  writers.  Their  subtleties  were  not  always  so  well  received. 
They  reasoned  at  imminent  peril  of  being  charged  with  heresy,  which 
Roscelin,  Abelard,  Lombard,  and  Ockham  did  not  escape.  In  the 
virulent  factions  that  arose  out  of  their  metaphysical  quarrels,  either 
party  was  eager  to  expose  its  adversary  to  detraction  and  persecution. 
The  Nominalists  were  accused,  one  hardly  sees  why,  with  reducing, 
like  Sabellius,  the  persons  of  the  Trinity  to  modal  distinctions.  The 
Realists,  with  more  pretence,  incurred  the  imputation  of  holding  a 
language  that  savoured  of  atheism. -f-  In  the  controversy  which  the 
Dominicans   and   Franciscans,    disciples   respectively   of   Thomas 

*  Roger  Bacon,  by  far  the  truest  phlloso-  errors  in  both  respects.     And  there  is  so 

pher  of  the  middle  ages,  complains  of  the  much  misapprehension  and  obscurity  ib  the 

Ignorance  of  Aristotle's  translators.     Every  Aristotelian  writings  as  thus  translated,  that 

tnmslator,  he  observes,  ought  to  understand  no  one  understands  them.     Opus  Majus, 

his  author's  subject,  and  the  two  languages  p.  45. 

from  which  and  mto  which  he  is  to  render  the         f  Brucker,  p.  733. 91^.     Mr.  Turner  has 

work.     But  none  hitherto,  except  Boethius,  fallen  into  some  confusion  as  to  thid  point, 

have  sufficiently  known  the  languages ;  nor  aad  supposes  the  nominalist  system  to  have 

has  one,  except  Robert  Grostete,(the  famous  had  a  panthebtical  tendency,  not  clearly  ap- 

bishopofLincoln,)  had  a  competent  acquaint-  prehending  its  characteristics,  p.  519* 
ance  with  science.  The  rest  make  egregious 
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Aquinas  and  Duns  Scotus,  maintained  about  grace  and  free-will,  it  CHAP. 
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IX 

was  of  course  still  more  easy  to  deal  in  mutual  reproaches  of  hetero- 


doxy.    But  the  schoolmen  were  in  general  prudent  enough  not  to 

STATE  OF 

defy  the  censures  of  the  church ;  and  the  popes,  in  return  for  the  society. 
support  they  gave  to  all  exorbitant  pretensions  of  the  Holy  See,  con- 
nived at  this  factious  wrangKng,  which  threatened  no  serious  mis- 
chief, as  it  did  not  proceed  from  an  independent  spirit  of  research. 
Yet  with  all  their  apparent  conformity  to  the  received  creed,  there 
was,  as  might  be  expected  from  the  circumstances,  a  great  deal  of 
real  deviation  from  orthodoxy,  and  even  of  infidelity;  The  scholastic 
mode  of  dispute,  admitting  of  no  termination,  and  producing  no 
conviction,  was  the  sure  cause  of  scepticism ;  and  the  system  of 
Aristotle,  especially  with  the  commentaries  of  Averroes,  bore  aa 
aspect  very  unfavourable  to  natural  religion.*  The  Aristotelian* phi-r 
losophy ,  even  in  the  hands  of  the  Master,  was  like  a  barren  tree,  t^t 
conceals  its  want  of  fruit  by  profrision  of  leaves.  But  the  scholastic 
ontology  was  much  worse.  What  could  be  more  trifling  than  disqui^ 
sitions  about  the  nature  of  angels,  their  mbdes  of  operation,  their 
means  of  conversing,  or  (for  these  were  distinguished)  the  morning 
and  evening  state  of  their  understandings  ?-f-  Into  these  follies  the 
schoolmen  appear  to  have  launched,  partly  because  there  was  less 
danger  of  running  against  an  heresy,  in  a  matter  where  the  church 
had  defined  so  little ;  partly  from  their  presumption,  which  disdained 
all  inquiries  into  the  human  mind,  as  merely  a  part  of  physics  ;  and 
in  no  small  degree  through  a  spirit  of  mystical  fanaticism,  derived 
from  the  oriental  philosophy,  and  the  later  Platonists,  which  blended 
itself  with  the  cold-blooded  technicalities  of  the  Aristotelian  school.  J 

♦  Petrarch  gives  a  curious  account  of  the  M6m.  de  Pitrarque,  t.  iii.  p.  759.     Tira* 

irreligioD  that  prevailed  among  the  learned  at  boschi,  t.  v«  p.  162. 

Venice  and  Padua,  in  consequence  of  their  -  t  Brucker,  p.  898. 

unbounded   admiration    for    Aristotle    and  %  This  mystical  philosophy  appears  to 

Averroes     One  of  this  school,  conversing  have  been  introduced  into  Europe  by  John 

with  him,  after  expressing  much  contempt  Scetus,  whom  Buhle  treats  as  the  founder 

for  the  Apostles  and  Fathers,  exclaimed :  of  the  schc^astic  philosophy ;  though  as  it 

Utiuam  tu  Averroim  pati  posses,  ut  videres  made  no  sensible  progress  for  two  centuries 

quanto  ille  tuis  his  nugatoribus  miyor  sit !  after  his  time,  it  seems  more  natural  to  give 

4£S     . 
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CHAP.  But  this  unproductive  waste  of  the  faculties  could  not  last  for  ever- 
PART  II  ^^^  discovered  that  they  had  given  their  time  for  the  promise  of 
^-^v^^  wisdom,  and  been  cheated  in  the  bargain.  What  John  of  Salisbury 
SOCIETY,  observes  of  the  Parisian  dialecticians  in  his  own  time,  that  after 
several  years  absence,  he  found  them  not  a  step  advanced,  and  still 
employed  in  urging  and  parrying  the  same  arguments,  Avas  equally 
applicable  to  the  period  of  centuries.  iVfter  three  or  four  hundred 
years,  the  scholastics  had  not  untied  a  single  knot,  nor  added  one 
unequivocal  truth  to  the  domain  of  philosophy.  As  this  became 
more  evident,  the  enthusiasm  for  that  kind  of  learning  declined  ;  after 
the  middle  of  the  fourteenth  century,  few  distinguished  teachers  arose 
among  the  schoolmen,  and  at  the  revival  of  letters,  their  pretended 
science  had  no  advocates  left,  but  among  the  prejudiced  or  ignorant 
adherents  of  established  systems.  How  different  is  the  state  of 
genuine  philosophy,  the  zeal  for  which  will  never  wear  out  by  length 
of  time  or  change  of  fashion,  because  the  inquirer,  unrestrained 
\)y  authority,  is  perpetually  cheered  by  the  discovery  of  truth  in 
researches,  which  the  boundless  riches  of  nature  seem  to  render 
indefinitely  progressive ! 

that  credit  ta  Roscelig  and  Anselin.  Scotus,  adopting  the  theory  of  emanation  is  often 
or  Erigena^  as  he  is  perhaps  more  frequently  hardly  distinguishable  from  that  of  the  pan- 
called^  took  up,,  through  the  medium  of  a  theists.  Br ucker,  very  unjustly^  as  I  imagine 
spurious  worky  ascribed  to  Dionysius  the  from  the  passages  he  quotes,  accuses  John 
Areopagite^  that  remarkable  system,  which  Erigena  of  pantheism.  (Hist.  Crit.  Philos. 
has.from  time  immemorial  prevailed  in  some  p.  620.)  The  charge  would,  however,  be 
schools  of  the  east,  wherein  all  external  better  grounded  against  some  whose  style 
phaenomena,  as  well  as  all  subordinate  intel-  might  deceive  an  unaccustomed  reader.  Jn 
fects,  are  considered  as  emanating  from  the  fact,  the  philosophy  of  emanation  leads  very 
Supreme  being,  into  whose  essence  they  are  nearly  to  the  doctrine  of  an  universal  sub- 
hereafter  to  be  absorbed.  This  system,  re-  stance,  which  begot  the  atheistic  svstem  of 
produced  under  various  modifications,  and  Spinoza,,  and  which  appears  to  have  revived 
combined  with  various  theories  of  philosophy  with  similar  consequences  among  the  meta- 
and  religion,  is  perhaps  the  most  congenial  physicians  of  Germany.  How  very  closely 
to  the  spirit  of  solitary  speculation,  and  con-  the  language  of  this  oriental  philosophy,  or 
sequently  the  most  extensively  diffused  of  even  of  that  which  regards  the  Deity  as  the 
any  which  those  high  themes  have  engen-  soul  of  the  world,  may  verge  upon  pantheism, 
dered.  It  originated  no  doubt  in-  sublime  will  be  perceived  (without  the  trouble  of 
conceptions  of  divine  omnipotence  and  ubi-  reading  tlie  first  book  of  Cudworth)  from 
quity.  But  clearness  of  expression,  or  in-  two  famous  passages  of  Virgil  and  Lucan. 
deed  of  ideas>  being  not  easily  connected,  Georg.  i.  ir.  v.  219*>  and  IHiarsalia)  Lviii. 
with  mysticism^  the  language  of  philosophers  v.  678* 
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Yet,  Upon  a  general  consideration,  the  attention  paid  in  the  univer-  CHAP. 

PART  II. 


sities  to  scholastic  philosophy  may  be  deemed  a  source  of  improve- 


ment  in  the  intellectual  character,  wlien  we  compare  it  with  the  per- 
fect ignorance  of  some  preceding  ages.  Whether  the  same  industry  soaliY! 
would  not  have  been  more  profitably  directed,  if  the  love  of  meta- 
physics had  not  intervened,  is  another  question.  Philology,  or  the 
principles  of  good  taste,  degenerated  through  the  prevalence  of  school- 
logic.  The  Latin  compositions  of  the  twelfth  century  are  better  than 
those  of  the  three  that  followed ;  at  least  on  the  northern  side  of  the 
Alps.  I  do  noty  however,  conceive  that  any  real  correctness  of 
taste,  or  general  elegance  of  style  were  likely  to  subsist  in  so  imper- 
fect a  condition  of  society.  These  qualities  seeax  to  require  a  certain 
harmonious  correspondence  in  the  tone  of  manners,  before  they  can 
establish  a  prevalent  influence  over  literature.  A  more  real  evil  was 
the  diverting  studious  men  from  mathematical  science.  Early  in  the 
twelfth  century,  several  persons,  chiefly  English,  had  brought  into 
Europe  some  of  the  Arabian  writings  on  geometry  and  physics. 
In  the  thirteenth  the  works  of  Euclid  were  commented  upon  by 
Campano;*  and  Roger  Bacon  was  fully  acquainted  with  thenbi^ 


*  Tiraboschi,  t.  iv.  p.  150.  fondness  for  experiment,  the  same  preferencer 
t  There  is  a  very  copious  and' sensible  of  inductive  to  abstract  reasoninff,  pervade 
account  of  Rog^r  Bacon  in  Wood's  History '  both  vrotka.  Roger  Bacon's  phuosophical 
of  Oxford,  vol.  i.  p.  3tj2.  (Gutch's  edition.)  spirit  may  be  illustrated  by  the  following  pas-  - 
T  am  a  little  »urprized  that  Antony  should  sage :  Duo  sunt  modi  cognoscendi ;  sciUcet 
have  found  out  Bacon's  merit.  It  is  like  an  per  aiigumentum  et  experimentum.  Argu- 
oyster  judging  of  a  line  of  battle  ship.  But  mentum  concludit  et  facit  nos  concladere 
I  ought  not  to  gibe  at  the  poor  antiquary,  questionem ;  sed  non  oertificat  neque  remo- 
when  he  shews  good  sense.  vet  dnbitationem,  ut  quiescat  animus  in  in- 
The  resemblance  between  R*oger  Bacon  tuitu  veritatis,  nisi  eam  inveniatvi^  experje«- 
and  his  greater  namesake  is. vei^  remarkable,  tift ;  .quia  multi  habent  argumenta  ad  scibilia. 
Whether  Lord  Bacon  ever  read  the  Opus  sed  quia  non  habent  experientiam,  negligunt 
Majus,  I  know  not,  but  it  is  singular,  mat  ea,  neque  vitant  nociva  nee  persequuntnr 
hia  favourite  quaint  expression,  jprterogaiiva  bona.  Si.  enim  aliquis  homo,  qui  nunquam 
scientiarum,  should  be  found  m  that  work,  vidtt  ignem,  probavit  per.  argumenta  suffi- 
And  whoever  reads  the  sixth  part  of  the  cientia  quod  ignis  comburit  et  laedit  res  et 
Opus  Majus,  upon  experimental  science^  destruit,  nunquam  propter  hoc  quiesceret 
must  be  struck  by  it  a^  the  prototype,  in  animus  audientis,  nee  ignem  vitaret  ante- 
spirit,  of  the  Novum  Organum.  The  same  quam  ponerefmanum  vel  rem  combustibilem 
9anguine  and*  sometimes  rash  confidence  in  ad  ignem,  ut  per  experientiam  probaretquod> 
the  effect  of  physical '  discoveries,  the  same,  argumentum  edocebat ;  sed  assumptft  expe^ 
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CHAP.  Algebra,  so  far  as  the  Arabians  knew  it,  extending  to  quadratic 
Til   ^q^^ti^^s>  ^^^  actually  in  the  hands  of  some  Italians,  at  the  com* 

^^^^^  mencement  of  the  same  age,  and  preserved  for  almost  three  hundred 

SOCIETY,  years  as  a  secret,  though  without  any  conception  of  its  importance. 
As  abstract  mathematics  require  no  collateral  aid,  they  may  reach 
the  highest  perfection  in  ages  of  general  barbarism ;  and  there  seems 
to  be  no  reason  why,  if  the  course  of  study  had  been  directed  that 
way,  there  should  not  have  arisen  a  Newton  or  a  La  Place,  instead 
of  an  Aquinas  or  an  Ockham.  The  knowledge  displayed  by  Roger 
Bacon,  and  by  Albertus  Magnus,  even  in  the  mixed  mathematics, 
under  every  disadvantage  from  the  imperfection  of  instruments,  and 
the  want  of  recorded  experience,  are  sufficient  to  mspire  us  with 
regret  that  their  contemporaries  were  more  inclined  to  astonishment 
than  to  emulation.  These  inquiries  indeed  were  subject  to  the  ordeal 
of  fire,  the  great  purifier  of  books  and  men  ;  for  if  the  metaphysician 
stood  a  chance  of  being  burned  as  a  heretic,  the  natural  philosopher 
was  in  not  less  jeopardy  as  a  magician.* 

Cultivation       A  far  more  substantial  cause  of  intellectual  improvement  was  the 

of  the  new  /*     t  i  ^  /•      i 

languages,  dcvclopment  of  those  new  languages  that  sprung  out  of  the  cor- 
ruption of  Latin.  For  three  or  four  centuries  after  whait  was  called 
the  romance  tongue  was  spoken  in  France,  there  remain  but  few 
vestiges  of  its  employment  in  writing ;  though  we  cannot  draw  an 

Diviiion  of  absolute  inference  from  our  want  of  proof,  and  a  critic  of  much 

the  romance  ,  ,  t       •  •      n  f 

tongue  into  authoHty  supposcs  translations  to  have  been  made  into  it  for  reli- 

two  dialects.      .  ,* 

gious  purposes  from  the  time  of  Charlemagne.-f  During  this  period 
the  language  was  split  into  two  very  separate  dialects,  the  regions  of 
which  may  be  considered,  though  by  no  means  strictly,  as  divided 
by  the  Loire.  These  were  called  the  Langue  d'Oil,  and  the  Langue 
d'Oc  ;  or,  in  more  modern  terms,  the  French  and  Provenpal  dialects. 
In  the  latter  of  these  I  know  of  nothing  which  can  even  by  name  be 

rienti^  conibustionis  certificatur  animus  et         *  See  the  fate    of   Cecco   d'AscoU  ia 
4iuie8cit  in  fulgore  veritatis^  quo  argumentum     Tiraboschi,  t.  v.  p.  174. 
non  sufficity  sed  experientia.  p.  446.  t  Le  Boeuf,  M6m.  de  TAcad.  des  In* 

script,  t.  xvii.  p.  711« 
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traced  beyond  the  year  1 100.    About  that  time,  Gregory  "de  Bechada,  CHAP," 

XA.0 

PABTH. 


^        -  TV 

a  gentlemaa  of  Limousin,  recorded  the  memorable  events  of  the  first 


crusade,  then  recent,  in  a  metrical  liistory  of  great  length.*    This 
poem  has  altogether  perished ;  which,  considering  the  popularity  of  society. 
its  subject,  as  M.  Sismondi  justly  remarks,  would  probably  not  have 
been  the  case  if  it  had  possessed  any  merit.     But  very  soon  after- 
wards a  multitude  of  poets,  like  a  swarm  of  summer  insects,  appeared 
in  the  southern  provinces  of  France.     These  were  the  celebrated 
Troubadours,  whose  fame  depends  far  less  on  their  positive  excel-i  Jrouba. 
lence,  than  on  the  darkness  of  preceding  ages,  on  the  temporary  Provence. 
sensation  they  excited,  and  their  permanent  influence  on  the  state  of 
Europe^^n  poetry.      From  William   count  of  Poitou,  the  earliest 
troubadour  on  record,  who  died  in  1 126,  to  their  extinction  about 
the  end  of  the  next  century,  there  were  probably  several  hundred  of 
these  versifyers  in  the  language  of  Provence,  though  not  always 
natives  of  France.     Millot  has  published  the  lives  of  one  hundred 
and  forty-two,  besides  the  names  of  many  more  whose  history  is 
unknown ;  and  a  still  greater  number,  it  cannot  be  doubted,  are  un- 
known by  name.    Among  those  poets  are  reckoned  a  king  of  Eng-  ^ 
laud,  (Richard  I.)  two  of  Aragon,  one  of  Sicily,  a  dauphin  of 
Auvecgne,  a  count  of  Foix,  a  prince  of  Orange,  many  noblemen^ 
and  several  ladies.     One  can  hardly  pretend  to  account  for  this  sud- 
den and  transitory  love  of  verse;  but  it  is  manifestly  one  symptcnn 
of  the  rapid  impulse  which  the  human  mind  received  in  the  twelft;h 
century,  and  contemporaneous  with  the  severer  studies  that  began 
to  flourish  in  the  universities.     It  was  encouraged  by  the  prosperity 
of  Languedoc  and  Provence,  undisturbed,  comparatively  with  other 
countries,  by  internal  warfare,  and  disposed  by  the  temper  of  their. 

*  Oreg<niuSy  cognomenta  Bechada^    de  operam  dedit.     Ne  verb  vitesceret  propter 

Castro  de  iBurribus,  profeasione  miles,  sub-  verbum  vulgare,  non  sine  praecepto  episcoi>i 

tiUsaimi  ingenii  vir,  aliquantulum  imbutus  Eustorgii,  et  consilio  Gauberti  Normanni, 

iiterisy    hopum    gesta    proelionim    matemft  hoc  opus  aggressus  est.     I  transcribe  thi^ 

lingu^  r]^thmo  vulgari,  ut  populus  pleniter  from  M.  Heeren's  Essai  sur  les  Croisades, 

intelligerety  itigens  volumen  deceoter  com-  p.  447*;  whose  reference  is  to  Labb6y  Bib- 

posuit,  et  ut  vera  et  faceta  verba  proferret,  Uotfaeca  noTa  MSS.  t.  ii.  p.  $96* 
duodecim  annorum  spatium  super  hoc  opus 
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CHAP,  inhabitants  to  feel  with  voluptuous  sensibihty  the  charm  of  music 
IX. 

PART  II 


and  amorous  poetry.      But  the  tremendous  storm  that  fell  upoti 


Languedoc  in  the  crusade  against  the  Albigeois  shook  off  the  flowers 
lociErc!  of  Provenfal  verse ;  and  the  final  extinction  of  the  fief  of  Toulouse, 
with  the  removal  of  the  counts  of  Provence  to  Naples,  deprived  the 
troubadours  of  their  most  eminent  patrons-     An  attempt  was  made 
in  the  next  century  to  revive  them,  by  distribution  of  prizes  for  the 
best  composition  in  the  Floral  Games  of  Toulouse,  which  have 
sometimes  been  erroneously  referred  to  a  higher  antiquity.*     This 
institution  perhaps  still  remains ;  but,  even  in  its  earliest  period,  it 
did  not  establish  the  name  of  any  Provencal  poet.     Nor  can  we 
deem  ihose  fantastical  solemnities,  styled  Courts  of  Love,  where 
ridiculous  questions   of  metaphysical  gallantry  were   debated   by 
poetical  advocates,  under  the  presidency  and  arbitration  of  certain 
ladies,  much  calculated  to  bring  forward  any  genuine  excellence. 
They  illustrate,  however,  what  is  more  immediately  my  own  object, 
the  general  ardour  for  poetry,  and  the  manners  of  those  chivalrous 
ages.-f- 
Their  pocti-      Thc  great  reputation  acquired  by  the  troubadours,  and  panegy- 
tcr.*"  ""^  rics  lavished  on  some  of  them  by  Dante  and  Petrarch  excited  a 
curiosity  among  literai'y  mea,  which  has  been  a  good  deal  disap- 
pointed by  further  acquaintance.     An  excellent  French  antiquary  of 
the  last  age,  La  Cume  de  St.  Palaye,  spent  great  part  of  his  life  in 
accumulating  manuscripts  of  Provenpal  poetry,  very  little  of  which 
had  ever  been  printed.   Translations  from  part  of  this  collection,  with 
memorials  of  the  writers,  were  published  by  Millot;  and  we  certainly 
iJo  not  often  meet  with  passages  in  his  three  volumes  which  give  us 


*  De  6ade^  Vie  de  P^trarque,  t.  i.  p.  155.  satisfaction  to  reflect  that  the  counCiy -which 

Sismondiy  litt  du  Midi,  t.  i.  p.  228.  has   produced  more  eminent  and  original 

t  For  the  Courts  of  Love,  see  De  Sade,  poets  than  any  other  has  never  been  infected 

Vie  de  P^trarque^  t.  ii.  note  19«     Le  Grand,  by  the  fopperies   of  academies  and  their 

Fabliaux,  t.  i  p.  270.     Roquefort,  Etat  de  prizes.     Such  an  institution  as  the^Society 

la  Po6sie  Fran^oise,  p.  94.    I  have  never  had  degli  Arcadi  could  at  no  time  have  endured 

patience  to  look  at  the  older  writers  who  public  ridicule  in  England  for  a  fortnight, 
have  treated  this  tiresome  subject.    It  is  a 
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any  poe^cal  pleasure.*     Some  of  the  original  poems  have  since  been  CHAP,- 

PART  II. 


published,  and  the  extracts  made  from  them  by  the  recent  historians 


of  southern  literature  are  rather  superior.  The  troubadours  chiefly 
confined  themselves  to  subjects  of  love,  or  rather  gallantry,  and  to  society, 
satires  (sirventes)  which  are  sometimes  keen  and  spirited.  No  ro- 
mances of  chivalry,  and  hardly  any  tales  are  found  among  their 
works.  There  seems  a  general  deficiency  of  imagination,  and  es- 
pecially of  that  vivid  description  which  distinguishes  works  of  genius 
in  the  rudest  period  of  society.  In  the  poetry  of  sentiment,  their 
favourite  province,  they  seldom  attain  any  natural  expression,  and 
consequently  produce  no  interest.  I  speak  of  course  on  the  pre- 
sumption that  the  best  specimens  hav^e  been  exhibited  by  those  who 
have  undertaken  the*  task.  It  must  be  allowed,  however,  that  we  can- 
not judge  of  the  troubadours  at  a  greater  disadvantage  than  through 
the  prose  translations  of  Millot.  Their  poetry  was  entirely  of  that 
class  which  is  allied  to  music,  and  excites  the  fancy  or  feelings  rather 
by  the  power  of  sound  than  any  stimulancy  of  imagery  and  passion. 
Possessing  a  flexible  and  harmonious  language,  they  ittvented  a 
variety  of  metrical  arrangements,  perfectly  new  to  the  nations  of 
Europe.  The  Latim  hymns  were  striking,  but  monotonous,  the 
metre  of  the  northern  French  unvaried ;  but  in  Provenpal  poetry, 
almost  every  length  of  verse,  from  two  syllables  to  twelve,  and  the 
most  intricate  disposition  of  rhymes  were  at  the  choice  of  the  trou- 
badour. The  canzoni,  the  sestine,  all  the  lyric  metres  of  Italy  and 
Spain,  were  borrowed  from  his  treasury.  With  such  a  command  of 
poetical  sounds,  it  was  natural  that  he  should  inspire  delight  into 
ears  not  jet  rendered  familiar  to  the  artifices  of  verse;  and  even  now 
the  fragments  of  these  ancient  lays,  quoted  by  M.  Sismondi  and  M. 
Oinguene,  seem  to  possess  a  sort  of  charm  that  has  evaporated  in 
translation.  Ujpon  this  harmony  and  upon  the  facility  with  which 
mankind  ^ure-apt  to  be  deluded  into  an  admiration  of  exaggerated 
sentiment  in  poetry,  they  depended  for  their  influence.   And,  however 

*  Histoirt  Litt6raire  des  Troubadours,  Paris,  1774. 
VOL.  II*  4  F 


586  HISTORY  AND  GOVERNMENTS  OF  EUROPE 

CHAP,  vapid  the  songs  of  Provence  may  seem  to  our  apprehensions,  they 

PART  II. 


•     were  undoubtedly  the  source  from  Avliich  poetry  for  many  centuries 


derived  a  great  portion  of  its  habitual  language.* 
sociFTY.  It  has  been  maintained  by  some  antiquaries  that  the  northern 
French'"  romaucc,  or  what  we  properly  call  French,  was  not  formed  until  the 
pc^tTjrand  ^Q^ii^  century,  the  common  dialect  of  all  France  having  previously 
resembled  that  of  Languedoc.  This  hypothesis  may  not  be  indis- 
putable ;  but  the  question  is  not  likely  to  be  settled,  as  scarcely  any 
written  specimens  of  romance,  even  of  that  age,  have  survived.-f*  In 
the  eleventh  century,  among  other  more  obscure  productions,  both 
in  prose  and  metre,  there  appears  what,  if  unquestioned  as  to  au- 
thenticity, would  be  a  valuable  monument  of  this  language ;  the 
laws  of  William  the  Conqueror.  These  are  preserved  in  a  manu^ 
script  of  Ingulfus's  History  of  Croyland,  a  blank  being  left  in  othet 
copies  where  they  should  be  inserted.^.  They  are  written  in  an  idion> 
so  far  removed  from  the  Provencal,  that  one  would  be  disposed  to 
think  the  separation  between  these  two  species  of  Romance  of  older 
standing  than  is  commonly  allowed.  But  it  has  been  thought  pro- 
bable that  these  laws,  which  in  fact  were  only  a  repetition  of  those 
of  Edward  the  Confessor,  were  originally  published  in  Anglo-Saxon, 

•  Two  very  modem  French  writers,  M.         -f-  Hist.  Litt.  de  la  France,  t.  vii.  p.  58. 

Ginguen6(HistoireLitteraire  d'Italie>  Paris,  Le  Boeuf^  according  to  these  Benedictins, ' 

1811.)   and  M.  Sismondi  (Litt^rature  du  has  published  some  poetical  fragments  of 

Midi  de  TEurope,  Parid>  1813.)  have  revived  the  tenth  century;  and  they  quote  part  of  a 

the  poetical  history  of  the  troubadours.    To  charter  as  old  as  940  in  romance,  p.  59. 

them,  still  more  than  to  Millot  and  Tira-  But  that  antiquary,  in  a  memoir  printed  in 

bodchi,  I  would  acknowledge  my  obligation^  the  seventeenth  volume  of  the  Acaden^y  of 

for  the  little  I  have  learned  in  respect  of  this  Inscriptions,  which  throws  more  light  on  the 

forgotten  school  of  poetry.     Notwithstand-  infancy  of  the  French  language  than  any- 

ing,  however,  the  heaviness  of  Millot*s  work,  thing  witliin  my  knowledge,  says  only,  that 

a  fault  not  imputable   to  himself,   though  the  earliest  specimens  of  verse  in  the  royal 

Ritson,  as  1  remember,  calls  him  in  his  own  library  are  of  the  eleventh  century  duplus 

polite  style,  "  a  blockhead,"  it  will  always  tard.  p.  717.     M.  de  la  Rue  is  said  to  have 

be  useful  to  the  inquirer  into  the  manners  found  some  poems  of  the  eleventh  century 

and  opinions  of  the  middle  ages,  fironii  the  in  the  British  Museum.    Roquefort,  Etat  de^. 

numerous  illustrations  it  contains  of  two  la  Po6sie  Frangoise,  |>.  200.    Le  BoeuTs 

general  facts ;  the  extreme  dissoluteness  of  fragment  may  be  found  in  this  work,  p.  279-; 

morals  among  the  higher  ranks,  and  the  pre*  it  seems  nearer  ta  the  Provengal  than  the 

vailing  animosity  of  all  classes  against  the  French  dialect, 
clergy.  j  Gale  15  Script,  t.»i."p.  88. 
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the  only  language  intelligible  to  the  people,  and  translated,  at  a  CHAP. 

PART  II. 


IX 

subsequent  period,  by  some  Norman  monk  into  French.*    This, 


indeed,  is  not  quite  satisfactory,  as  it  would  have  been  more  natural 
foT  such  a  transcriber  to  have  rendered  them  into  Latin ;  and  neither  sociEnr. 
William,  nor  his  successors,  were  accustomed  to  promulgate  any 
of  their  ordinances  in  the  vernacular  language  of  England. 
.  The  use  of  a  popular  language  became  more  common  after  the 
year  1100.  Translations  of  some  books  of  Scripture,  and  acts  of 
saints,  were  made  about  that  time,  or  even  earlier,  and  there  are 
French  sermons  of  Sl  Bemaixl,  from  which  extracts  have  been  pub- 
lished, in  the  royal  library  at  Paris.-f-  In  1126,  a  charter  was 
granted  by  Louis  VI.  to  the  city  of  Beauvais  in  French.:}:  Metrical 
compositions  are  in  general  the  first  literature  of  a  nation,  and,  even 
if  HO  distinct  proof  could  be  adduced,  we  might  assume  their  exis- 
tence before  the  twelfth  century.  There  is,  however,  evidence,  not 
to  mention  the  fragments  printed  by  Le  Bceuf,  of  certain  lives  of 
saints  translated  into  French  verse  by  Thibault  de  Vernon,  a  canon 
of  Rouen,  before  the  middle  of  the  preceding  age.  And  we  are  told 
that  Taillefer,  a  Norman  minstrel,  recited  a  song  or  romance  on  the 
deeds  of  Roland,  before  the  army  of  his  countrymen,  at  the  battle  of 
Hastings  in  1066.  Phihp  de  Than,  a  Norman  subject  of  Henry  I., 
seems  to  be  the  earliest  poet,  whose  works  as  well  as  name  have 
reached  us,  unless  we  admit  a  French  translation  of  the  work  of  one 
Marbode  upon  precious  stones  to  be  more  ancien|t.§  This  de  Than 
wrote  a  set  of  rules  for  computation  of  time,  and  an  account  of  dif- 
ferent calendars.     A  happy  theme  for  inspiration  without  doubt! 

^  Ritson's  Dissertation  on  Romance,  p.  veau  Trait6  de  Diplomatique  to  be  trans- 

66.  lated  from  the  Latin,  t.  iv.  p.  519*     French 

+  Hist.  Litt.  t.  ix.  p.  149.     Fabliaux  par  charters,  they  say,  are  not  common  before 

Barbasan,  vol.  i.  p.  9.  edit.  1808^    Mem.  the  age  of  Louis  IX.;  and  this  is  confirmed 

de  TAcad^iie  des  Inscr.  t.  xv.  and  xvii.  p.  by  those  published  in  Martenne's  Thesaurus 

7 1 4.,  &€•  Anecdotorum,  which  are  very  commonly  in 

X  Mabillon  speaks  of  this  as  the  oldest  French  from  his  reign,  but  hardly  ever  be- 

French  instrument  he  had  seen.     But  the  fore. 

Benedictins  quote  some  of  the  eleventh  §  Ravaliire,  Rfevol.  de  la  Langue  Fran- 
century.  Hist.  Litt.  t.  vii.  p.  59.  Tliis  coise,  p.  1 16.,  doubts  the  age  of  Siis  trans- 
charter  is  supposed  by  tlie  authors  of  Nou-  tation. 

4  f2 
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CHAP.  Another  performance  of  the  same  author  is  a  treatise  on  birds  and 
IX. 

PART  ir. 


IX 

beasts,  dedicated  to  Adelaide,  queen  of  Henry  I.*     But  a  more 


famous  votary  of  the  Muse  was  Wace,  a  native  of  Jersey,  who,  about 
sociETv.  the  beginning  of  Henry  II/s  reign,  turned  Geoffrey  of  Monmouth's 
history  into  French  metre.  Besides  this  poem,  called  le  Brut 
d'Angleterre^he  composed  a  series  of  metrical  histories,  containing  the 
transactions  of  the  dukes  of  Normandy,  from  Rolio,  their  great  pro- 
genitor, who  gave  name  to  the  Roman  de  Rou,  down  to  his  own  age. 
Other  productions  are  ascribed  to  Wace,  who  was  at  least  a  prolific 
versifier,  and  if  he  seem  to  deserve  no  higher  title  at  present,  has  a 
claim  to  indulgence,  and  even  to  esteem,  as  having  far  excelled  his 
contemporaries,  Avithout  any  superior  advantages  of  knowledge.  la 
emulation,  however,  of  his  fame,  several  Norman  writers  addicted 
themselves  to  composing  chronicles,  or  devotional  treatises  in  metre. 
The  court  of  our  Norman  kings  was  to  the  early  poets  in  the  Langue 
d'Oil,  what  those  of  Aries  and  Toulouse  were  to  the  troubadours. 
Henry  I.  was  fond  enough  of  literature  to  obtain  the  sirname  ef 
Beauclerc;  Henry  11.  was  more  indisputably  an  encourager  of 
poetry ;  and  Richard  I.  has  left  compositions  of  his  own  in  one  or 
other  (for  the  point  is  doubtful)  of  the  two  dialects  spoken  in 
France.-f- 
Norman  If  thc  pocts  of  NoFmandy  had  never  gone  beyond  historical  and 

fend  talcs,  religious  subjects,  they  would  probably  have  had  less  claim  to  our 
attention  than  their  brethren  of  Provence.  But  a  diflerent  and  for 
more  interesting  species  of  composition  began  to  be  cultivated  in  the 
latter  part  of  the  twelfth  century.  Without  entering  upon  the  con- 
troverted question  as  to  the  origin  of  romantic  fictions,  referred  by 

*  Archseologia^  vols.  sii.  and  xiii.  These  (salirical  songs)  hftve  appeared  in  French,  as 
memoirs  by  M.dJe  la  Rue,  former  professor  well  as  Provengal,  but  that  the  former  is 
of  history  at  Caen,  are  among  the  very  best  probably  a  translation.  Hist,  des  Trouba* 
that  our  Society  of  Antiquaries  has  pub-  dours,  vol.  i.  p.  54.  Yet  I  have  met  with 
lished.  I  think  our  last  volumes  improve  a  no  writer  who  quotes  them  in  the  latter  Ian- 
little;  and  but  a  little.  The  Academy  of  guage;  and  M.  Ginraen^,  as  well  as^  L^ 
Inscriptions  must  still  inspire  us  with  shame,  Grand  d'Aussy,  considtr  Richard  as  a  trou- 
if  it  does  not  with  emulation.  veur. 

f  Millot  says  that  Richard^s    sirventes 
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one  party  to  the  Scandinavians,  by  a  second  to  the  Arabs,  by  others  CHAP. 

PABT  11. 


to  the  natives  of  Britany,  it  is  manifest  that  the  actual  stories  upon     ^^' 


which  one  early  and  numerous  class  of  romances  was  founded  are 
related  to  the  traditions  of  the  last  people-  These  are  such  as  turn  sScilrYy 
upon  the  fable  of  Arthur ;  for  though  we  are  not  entitled  to  deny  the 
existence  of  such  a  personage,  his  story  seems  chiefly  the  creation  of 
Celtic  vanity.  Traditions,  current  in  Britany,  though  probably  de- 
rived from  this  island,  became  the  basis  of  Geoffrey  of  Monmouth's 
Latin  prose,  which,  as  has  been  seen,  was  transfused  into  French 
metre  by  Wace.*  The  vicinity  of  Normandy  enabled  its  poets  to 
enrich  their  narratives  with  other  Armorican  fictions,  all  relating  to 
the  heroes  who  had  surrounded  the  table  of  the  son  of  Uther.  An 
equally  imaginary  history  of  Charlemagne  gave  rise  to  a  new  family 
of  romances.  The  authors  of  these  fictions  were  called  Trouveursy 
a  name  obviously  identical  with  that  of  Troubadours.  But^  except 
in  name^  there  was  no  resemblance  between  the  minstrels  of  the 
Borthera  and  southern  dialects.  The  invention  of  one  class  was 
turned  to-  description,  that  of  the  othra  to  sentiment ;  the  first  were 
epic  in  their  form  and  style,  the  latter  almost  always  lyric.  We 
cannot  perhaps  give  a  better  notion  of  their  dissimilitude,  than  by 
saying  tliat  one  school  produced  Chaucer,  and  the  other  Petrarch4 
Besides  these  romances  of  chivalry,  the  trouveurs  displayed  their 
powers  of  lively  narration  in  comic  tales  or  fablfaux,  (a  name  some- 
times extended  to  the  higher  romance,)  which  have  aided  the  imagi*>» 
nation  of  Boccace  and  la  Fontaine.  These  compositions  are  certainly 
more  entertaining  than  those  of  the  troubadours ;  but,  contrary  to 
what  I  have  said  of  the  latter,  they  often  gain  by  appearing  in  a 
modern  dress.  Their  versification,  which  doubtless,  had  its  charm,, 
when  listened  to  around  the  hearth  of  an  ancient  c»stle,  is  very 
languid  and  prosaic,  and  suitable  enough  to  the  tedious  prolixity 

,  *  This  derivation  ef  the  romantic  stories  magne,  is  stated  in  a  very  oerspicuous  and 

of  ArthuTi  which  le  Grand  d'Aussy  ridicu-  satisfactory  manner    by   Mr.  Ellis    in  his . 

lously  attributes  to  the  jealousy  entertained  Specimens  of  Early  English  Metrical  B,q^ 

by  the  English  of  the  renown  of  Charlje*  mances. 
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CHAP,  into  which  the  narrative  is  apt  to  fall;  and  though  we  find  many 
'^"     salhes  of  that  arch  and  sprightly  simplicity  Avhich  characterizes  the 

nI^v-^   old  language  of  France  as  well  as  England,  it  requires,  upon  the 

SOCIETY^  whole,  a  factitious  taste  to  relish  these  Norman  tales,  as  poetry  dis- 
tinguished from  metrical  fiction. 

Roman  de  A  manucr  different  enough  from  that  of  the  fabliaux  was  adopted 
in  the  Roman  de  la  Rose,  begun  by  William  de  Loris  about  1250, 
and  completed  by  John  de  Meun  half  a  century  later.  This  poem, 
which  contains  about  16,000  lines  in  the  usual  octo-syllable  verse, 
from  which  the  early  French  writers  seldom  deviated,  is  an  allegorical 
vision,  wherein  love,  and  the  other  passions  or  qualities  connected  with 
it,  pass  over  the  stage,  without  the  intervention,  I  believe,  of  any  less 
abstract  personages.  Though  similar  allegories  were  not  unknown 
to  the  ancients,  and,  which  is  more  to  the  purpose,  may  be  found  in 
other  productions  of  the  thirteenth  century,  none  had  been  con^ 
structed  so  elaborately  as  that  of  the  Roman  de  la  Rose.  Cold  and 
tedious  as  we  now  consider  this  species  of  poetry,  it  originated  in  the 
creative  power  of  imagination,  and  appealed  to  more  refined  feelings 
than  the  common  metrical  narratives  could  excite.  This  poem  wa» 
highly  popular  in  the  middle  ages,  and  became  the  source  of  those 
numerous  allegories  which  had  not  ceased  in  the  seventeenth  century. 

Works iu        The  French  language  was  employed  in  prose,  as  w^ell  as  in  metre. 

prose.  Indeed  it  seems  to  have  had  almost  an  exclusive  privilege  in  this^ 
respect.  The  language  of  Oil,  says  Dante,  in  his  treatise  on  vulgar 
speech,  prefers  its  claim  to  be  ranked  above  those  of  Oc  and  Si, 
(Provenf  al  and  Italian,)  on  the  ground,  that  all  translations,  or  com- 
positions in  prose  have  been  written  therein,  from  its  greater  facility 
and  grace ;  such  as  the  books  compiled  from  the  Trojan  and  Roman 
stories,  the  delightful  fables  about  Arthur,  and  many  other  works  of 
history  and  science.*    I  have  mentioned  already  the  sermons  of  St. 


*  Prose  e  Rime  di  Dante,  Venez.  1758.  what  I  have  given.     But  there  may  be  a 

t.  iv.  p.  261.     Dante's  words,  biblia  cum  doubt  whether  6iWm  is  ever  used  except  for 

Tfojanorum  Romanorumque  gestibu^  com-  the  Scriptures ;   and  the  Italian  translator 

pilata,  seem  to  bear  no  other  meaning  than  renders  it ;  cioi  la  bibbia,  i  fatti  de  i  Trojani^ 
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Bernard,  and  translations  from  Scripture.    The  laws  of  the  kingdom  CHAP. 

IX. 

PARTIL 


of  Jerusalem  purport  to  have  been  drawn  tip  immediately  after  the     ^^* 


first  crusade ;  and  though  their  language  has  been  materially  altered, 
there  seems  no  doubt  that  they  werfe  originally  compiled  in  French.*  lociETy^ 
Besides  some  charters,  there  are  said  to  have  been  prose  romances 
before  the  year  ISOO.-f  Eariy  in  the  next  age,  Ville  Hardouin,  se- 
neschal of  Champagne,  recorded  the  capture  of  Constantinople  in 
the  fourth  crusade,  an  expedition,  the  glory  and  reward  of  which  he 
had  personally  shared ;  and,  as  every  original  work  of  prior  date  has 
either  perished,  or  is  of  small  importance,  may  be  deemed  the  father  of 
French  prose.  The  estabhshments  of  St.  Louis,  and  the  law  treatise 
of  Beaumanoir,  fill  up  the  inten^al  of  the  thirteenth  century,  and 
before  its  conclusion  we  must  suppose  the  excellent  memoirs  of 
Joinville  to  have  been  composed,  since  they  are  dedicated  to  Louis 
X.  in  1315,  when  the  author  could  hardly  be  less  than  ninety  yeard 
of  age*  Without  prosecuting  any  farther  the  history  of  French  lite* 
rature,  I  will  only  mention  the  translations  of  Livy  and  Sallusti 
tnade  in  the  reign  and  by  the  order  of  John,  with  those  of  Ceesar, 
Suetonius,  Ovid,  and  paits  of  Cicero,  which  are  due  to  his  successor 
Charles  V.J 

I  confess  myself  wholly  uninformed  as  to  the  original  fbrmation  spanWi 

laogaageb 

e  de  i  Romaoi.  In  this  case  something  is  very  extensively  informed  Mrriter  se^ms  to 
wrdng  in  the  original  Latin,  and  Dante  iviil  have  out  this  matter  out  of  doubt.  Roque^: 
have  alluded  to  the  translations  of  parts  of  fort  Flamericourt,  Etat  de  la  Po^sie  Fran- 
Scripture  made  into  French,  as  mentioned  in  $aise  dans  les  1^"*"  and  13^  si^cles.  Paris. 
&e  text.  1815.  p.  147- 

i  •  The  Assises  de  Jerusalem  have  under-'        J  Villaret,  Hist,  de  France,  t.  xL  p.  12  L 

gone  two  revisions ;  one,  in  1250,  by  order  De  Sade,  Vie  de  P^trwque,  t.  iii.  p«  548^ 

of  John  d'Ibelin,  count  of  Jaffa,  and  a  second  Charles  V.  had  more  learning  than  most 

in  1369>  by  sixteen  commissioners  chosen  by  princes  of  his  tim^«    Christine  de  Pisan,  a 

tiie  states  of  the  kingdom  of  Cyprus.    Their  mdy  who  has  written  memoirs,  or  rather  aa 

language  seems  to  be  such  as  might  be  ex-  eulogy  of  him,  says  that  his  father  le  fist  in" 

pected  from  the  time  of  the  former  revision,  troduu^  en  lettres  moult  suffisamment,  et 

t  Several  prose  romances  were  written  or  tant  que  competemment  eatendoit  son  Latin, 

translated  from  the  Latin  about  1170,  and  et  souffisamment  scavoit  les  regies  de  gram^^ 

afterwards.    Mr.  Ellis  seems  inclined  to  dis-  maire:   la  quelle  chose  pleust  a  dieu  qu' 

pute  their  antiquity.     But,  besides  the  au-  ainsi  fiist  accoutumie  entre  les  princes.  Col* 

tborities  of  La  Ravaliir^*  and  Tressan,  the  lect.  des  M^m.  t.  v.  p.  103.  190.  &c« 
latter  of  which  is  not  w^nth  much,  a  lata  . 
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CHAP,  of  the  Spanish  language,  and  as  to  the  epoch  of  its  separation  into 
the  two  principal  dialects  of  Castile  and  Portugal  or  Gallicia  ;*  nor 
should  I  perhaps  have  alluded  to  the  literature  of  that  peninsula, 

lociE^  Avere  it  not  for  a  remarkable  poem  which  shines  out  among  the 
minor  lights  of  those  times.  This  is  a  metrical  life  of  the  Cid  Ruy 
Diaz,  written  in  a  barbarous  style  and  with  the  rudest  inequality  of 
measure,  but  with  a  truly  Homeric  warmth  and  vivacity  of  deli- 
neation. It  is  much  to  be  regretted,  that  the  author's  name  has 
perished,  but  its  date  seems  to  be  not  later  than  the  middle  of  the 
twelfth  century,  while  the  hero's  actions  were  yet  recent,  and  before 
the  taste  of  Spain  had  been  corrupted  by  the  Provenpal  trouba- 
dours, whose  extremely  diflferent  manner  would,  if  it  did  not  pervert 
the  poet's  genius,  at  least  have  impeded  his  popularity.  A  very 
competent  judge  has  pronounced  the  poem  of  the  Cid  to  be  "  de-. 
cidedly  and  beyond  comparison  the  finest  in  the  Spanish  language.'* 
Jt  is  at  least  superior  to  any  that  was  written  in  Europe  before  the 
appearance  of  Dante.-f 

Early  wri.    .    A  strangc  obscurity  envelops  the  infancy  of  the  Italian  language. 

iteiiiu.^  *  Though  it  is  certain  that  grammatical  Latin  had  ceased  to  be  em- 
ployed in  ordinary  discourse,  at  least  from  the  time  of  Charlemagne, 
we  have  not  a  single  passage  of  undisputed  authenticity,  in  the  cur- 
rent idiom,  for  nearly  four  centuries  afterwards.     Though  Italian 

♦  The  earliest  Spanish  that  I  remember  to  523.     But  Str«vius  mentions  an  instrument 

have  seen  is   an  instrument  in   Mtirtenne,  of  \9:S6f  as  the  earliest  in  German.     Corp. 

Thesaurus  Anecdotorum,  t.  i.  p.  263.;  the  Hist.  Germ.  p.  457. 

date  of  which  is  1095.     Persons  more  con-         f  An  extract  from  this  poem  was  pub- 

versant  with  tbe  antiquities  of  that  country  lished  in  1808  by  Mr.  Southey^  at  the  end  of 

may  possibly  go  farther  back.     Another  of  his  "  Chronicle  of  the  Cid/'  the  materials  of 

1 101  is  published  in  Marina's  Teoria  de  las  which  it  partly  supplied^  accompanied  by  an 

Cortes,  t.  iii.  p.  I.     It  is  in  a  Vidimus  by  excellent  version  by  a  gentleman,  who  is  dis- 

Peter  the  Cruel ;   and  cannot,  I  presume,  tinguished,  among  many  other  talents,  for  an 

have  been  a  translation  from  the  Latin.    Yet  unrivalled  felicity  in  expressing  tbe  peculiar 

the  editors  of  Nouveau  Tr.  de  Diplom.  men-  manner  of  authors  whom  he  translates  or 

tion  a  charter  of  1243,  as  the  earliest  they  imitates.    M.  Sismondi  has  given  other  pas* 

are  acquainted  with  in  the  Spanish  language,  sages,  in  tbe  third  voiume  of  his  essay,  on 

t.  iv.  p.  5^»  Southern  Literature.    This^popular  and  ele- 

Charters  in  the   German  language,   ac-  gant  work  contains  some  interesting  and  not 

cording  to  the  «aroe  work,  first  appear  in  the  very  common  information  as  to  die  eariy 

time  of  the  emperor  Rodolph,  after  1272,  Spanish  poets  in  the  Provencal  dialect,  at 

.and  became  usual  in  the  next  century,  p.  well  as  those  who  ynote  in  Castilian. 
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phrases  are  mixed  up  in  the  barbarous  jargon  of  some  charters,  not  CHAP. 

PART  It: 


IX 

an  instrument  is  extant  in  that  language  before  the  year  1300 ;  unless 


we  may  reckon  one  in  the  Sardinian  dialect,  (which  I  believe  was 

.  STATE  OF 

rather  Provencal  than  Italian,)  faoticcd  by  Muratori.*  Nor  is  there  society. 
a  vestige  of  Italian  poetry  older  than  a  few  fragments  of  Ciullo 
dfAlcamo,  a  Sicilian,  who  must  have  written  before  1193,  since 
lie  mentions^  Saladin  as  then  living.-f-  This  may  strike  us  as  the 
more  remarkable,  when  we  consider  the  political  circumstances  of 
Italy  in  the  eleventh  and  twelfth  centuries-  From  the  struggles  of 
her  spirited  republics  against  the  emperors,  and  their  internal  fac- 
tions, we  might,  upon  aJl  general  reasoning,  anticipate  the  early  use 
and  vigorous  cultivation  of  their  native  language.  Even  if  it  were 
not  yet  ripe  for  historians  and  philosophers,  it  is  strange  that  no  poet 
should  have  been  inspired  with  songs  of  triumph  or  invective  by  the 
various  fortunes  of  his  country.  But  on  the  contrary  the  poets  of 
Lombardy  became  troubadours,  and  wasted  their  genius  in  Pro- 
venfal  loverstrains  at  the  courts  of  princes.  The  Milanese  and  other 
Lombard  dialects  were  indeed  exceedingly  rude ;  but  this  rudeness 
separated  them  more  decidedly  from  Latin,  nor  is  it  possible  that 
the  Lombards  could  have  employed  that  language  intelligibly  for 
any  public  or  domestic  purpose.  And  indeed  in  the  earliest  Italian 
compositions  that  have  been  published,  the  new  language  is  so 
thoroughly  formed,  that  it  is  easy  to  infer  a  very  long  disuse  of  that 
from  which  it  was  derived.  The  Sicilians  claim  the  glory  of  having 
first  adapted  their  own  harmonious  dialect  to  poetry.  Frederic  II. 
both  encouraged  their  art  and  cultivated  it ;  among  the  very  first 
essays  of  Italian  verse  we  find  his  productions,  and  those  of  his  chan* 
cellor  Piero  delle  Vign^.  Thus  Italy  was  destined  to  owe  the  be- 
ginnings of  her  national  literature  to  a  foreigner  and  an  enemy. 
These  poems  are  very  short  and  few ;  those  ascribed  to  St.  Francis 
about  the  same  time  are  hardly  distinguishable  from  prose;  but 
after  the  middle  of. the  thirteenth  century,  the  Tuscan  poets  awoke 

♦  Dissert.  32.  t  Tiraboschi,  t.  iv.  p.  340. 
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CHAP,  to  a  sense  of  the  beauties  which  their  native  language,  refined  from 
'^*     the  impurities  of  vulgar  speech,*  could  display  ;  and  the  genius  of 

^-^v-^   Italian  hterature  was  rocked  upon  the  restless  waves  of  the  Florentine 

lociE^^  democracy,  Ricordano  Males pini,  the  first  historian,  and  nearly  the 
first  prose  writer  in  Italian,  left  memorials  of  that  republic  down  to 
the  year  1281,  which  was  that  of  his  death,  and  it  was  continued  by 
Giacchetto  Malespini  to  1286.  These  are  little  inferior  in  purity  of 
style  to  the  best  Tuscan  authors ;  for  it  is  the  singular  fate  of  that 
language  to  have  spared  itself  all  intermediate  stages  of  refinement^ 
and  starting  the  last  in  the  race,  to  have  arrived  almost  instan- 
taneously at  the  goal.  There  is  an  interval  of  not  much  more  than 
half  a  century  between  the  short  fragment  of  Ciullo  d'Alcamo  men-^ 
tioned  above,  and  the  poems  of  Guido  Guinizzelli,  Guitone  d'Arezzo, 
and  Guido  Cavalcante  ;  which,  in  their  dictioa  and  turn  of  thought,, 
are  sometimes  not  unworthy  of  Petrarch.-f* 

itote.  But  at  the  beginning  of  the  next  age  arose  a  much  greater  genius, 

the  true  father  of  Italian  poetry,  and  the  first  name  in  the  literature 
of  the  middle  ages-  This  was  Dante,  or  Durante  Alighieri,  born  in 
1265,  of  a  respectable  fanaily  at  Florence.     Attached  to  the  Gudf 

*  Dante^  in  his  treatise  De  vulgari  Elo-  hardly  distinguishable,  by  a  foreigner,  front 

quenti^,  reckons  fourteen  or  fifteen  dialects,,  that  of  Machiavel  or  Castiglione.     Yet  so 

spoken  indifferent  parts  of  Italy,  all  of  which  recent  was  the  adoption  of  this  language,, 

were  debased  by  impure  modes  of  expres-  that  the  celebrated  roaster  of  Dante,  Bru* 

«ion.     But  the  noble,  principal,  and  courtly  netto  Latini,  had  written  his  Tesoroin  French ; 

Italian  idiom  was  that,  which  belonged  to  and  gives  as  a  reason  for  it,  thsit  it  was  a 

every  city,  and  seemed  to  belong  to  none,  more  agreeable  and  usual  language  than  his 

and  which,  if  Italy  had  a  court,  would  be  the  own.     £t   se  aucuns   deniandoit  pour^uoi 

language  of  that  court,  p.  274.  277*  chis  livre  est  ecris  en  romans,  selon  la  raison 

Allowing  for  the  metaphysical  obscurity  de  France,  pour  chose  que  nous  sommes 

in  which  Dante  chuses  to  envelop  the  sub-  ytalien,  je  diroie  aue  ch'est  pour  chose  que 

ject^  this  might  perhaps  be  said  at  present,  nous  sommes  en  France;  Tautre  pour  chose 

The  Florentine  dialect  has  its  peculiarities,  que  la  parleure  en  est  plus  delitable  et  plus 

which^distinguish  it  from  the  general  Italian  commune  a  toutes  gens.    There  is  said  to  be 

language,  though  these  are  seldom  discerned  a  manuscript  history  of  Venice  down   to 

by  foreigners,  nor  always  by  natives,  with  1275,  in  the  Florentine  library,  written  in 

whom  Tuscan  is  the  proper  denomination  of  French,  by  Martin  de  Canale,  who  says  that 

their  national  tongue.  he  has  chosen  that  language,  parceque  la 

t  Tunboschi,  t.  iv.  p.  309 — 377.     Gin-  langue  franceise  cort  parmi  le  monde,  et  est 

guen6,  vol.  i.  c.  6.     The  style  of  the  Vita  la  plus  delitable  a  lire  et  a  oir  que  nulle 

Nuova  of  Dante,  written  soon  after  the  death  autre^    Ginguen6,  vol.  i.  p.  384^ 
of  hi&  Beatrice^  which  happened  in  \SQO^  ia 
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party,  which  had  then  obtained  a  final  ascendancy  over  its  rival,  be  CHAP. 
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TV 

mi^t  justly  promise  himself  the  natural  reward  of  talents  under  a 


free  government,  public  trust  and  the  esteem  of  his  compatriots. 
But  the  Guelft  unhappily  were  split  into  two  factions,  the  Bianchi  socarrY 
and  the  Neri,  with  the  former  of  whom,  and,  as  it  proved,  the  unsuc- 
cessful side,  Dante  was  connected.  In  1300,  he  filled  the  oflfice  of 
one  of  the  Priori,  or  chief  magistrates  at  Florence ;  and  having  ma- 
nifested in  this,  as  was  alledged,  some  partiality  towards  the  Bianchi, 
a  sentence  of  proscription  passed  against  him  about  two  years  after- 
wards, when  it  became  the  turn  of  the  opposite  faction  to  triumph. 
Banished  from  his  country,  and  baffled  in  several  efforts  of  his 
friends  to  restore  their  fortunes,  he  had  no  resource  but  at  the  courts 
of  the  Scalas  at  Verona,  and  other  Italian  princes,  attaching  himself 
in  adversity  to  the  Imperial  interests,  and,  tasting,  in  his  own  lan- 
guage, the  bitterness  of  another's  bread.*  In  this  state  of  exile  he 
finished,  if  he  did  not  commence,  his  great  poem,  the  Divine  Co- 
medy; a  representation  of  the  three  kingdoms  of  futurity,  Hell, 
Purgatory,  and  Paradise,  divided  into  one  hundted  cantos,  and  con*- 
taining  about  14,000  lines.     He  died  at  Ravenna  in  1321. 

Dante  is  among  the  very  few,  who  have  created  the  national  poetry 
of  their  country.  For  notwithstanding  the  polished  elegance  of  some 
earlier  Italian  verse,  it  had  been  confined  to  amorous  sentiment ;  and 
it  was  yet  to  be  seen,  that  the  language  could  sust^dn,  for  a  greater 
length  than  any  existing  poem  except  the  Ihad,  the  varied  style  of 
narration,  reasoning  and  ornament.  Of  all  writers,  he  is  the  most 
unquestionably  original.  Virgil  was  indeed  his  inspiring  genius,  as 
he  declares  himself,  and  as  may  sometimes  be  perceived  in  his  dic- 
tion ;  but  his  tone  is  so  peculiar  and  characteristic,  that  few  readers 
would  be  willing  at  first  to  acknowledge  any  resemblance.  He  pos- 
sessed, in  an  extraordinary  degree,  a  command  of  language,  tkb 

•  Til  proverti  n\  (says  Cacciaguida  to         II  «cendcre  € '1  $alir  per  altnii  scale. 

Uni)x:omea4di  sale  Paradis.  cant.  16. 

II  pane  altrui,  e  coBie  ^  duro  calle 
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CHAR  abuse  of  which  led  to  his  obscurity  and  hcentious  innovations.     No 

PART  II 


'     poet  ever  excelled  him  in  conciseness,  and  in  the  rare  talent  of 


finishing  his  pictures  by  a  few  bold  touches ;  the  merit  of  Pindar  in 

STATE  OF  -r 

SOCIETY,  his  better  hours.  How  prolix  would  the  stories  of  Francesca  or  of  Ugo- 
lino  have  become  in  the  hands  of  Ariosto,  or  of  Tasso,  or  of  Ovid,  or 
of  Spenser !  This  excellence  indeed  is  most  striking  in  the  first  part 
of  his  poem.  Having  formed  his  plan  so  as  to  give  an  equal  length  to 
the  three  regions  of  his  spiritual  world,  he  found  himself  unable  to 
vary  the  images  of  hope  or  beatitude,  and  the  Paradise  is  a  continual 
accumulation  of  descriptions,  separately  beautiful,  but  uniform  and 
tedious.  Though  images  derived  from  light  and  music  are  the  most 
pleasing,  and  can  be  borne  longer  in  poetry  than  any  others,  their 
sweetness  palls  upon  the  sense  by  frequent  repetition,  and  we  require 
the  intermixture  of  sharper  flavours.  Yet  there  are  detached  pas- 
sages of  great  excellence  in  this  third  part  of  Dante's  poem ;  and 
even  in  the  long  theological  discussions  which  occupy  the  ^eater 
proportion  of  its  thirty-three  cantos,  it  is  impossible  not  to  admire 
the  enunciation  of  abstract  positions  with  remarkable  energy,  con- 
ciseness,  and  sometimes  perspicuity.  The  twelve  fiorst  cantos  of 
the  Purgatory  are  an  almost  continual  flow  of  soft  and  brilliant 
poetry.  The  seven  last  are  also  very  splendid,  but  there  is  some 
heaviness  in  the  intermediate  parts.  Fame  has  justly  given  tlxe  pre- 
ference to  the  Inferno,  which  displays  throughout  a  more  vigorous 
and  masterly  conception;  but  tlie  mind  of  Dante  cannot  be 
thoroughly  appreciated  without  a  perusal  of  his  entire  poem. 

The  most  forced  and  unnatural  tums^  the  most  barbarous  licences 
of  idiom,  are  found  in  this  poet,  whose  power  of  expression  is,^at  other 
times,  so  peculiarly  happy.  Hi&  style  is  indeed  generally  frieeffom 
those  conceits  of  thought^  which  discredited  the  other  poets  of  his 
country ;  but  no  sense  is  too  remote  for  a  word,  which  he  ,£aidsi,coa- 
venient  for  his  measure  or  his  rhyme.  It  seems  indeed  as  if  he  never 
altered  a  line  on  account  of  the  necessity  of  rhyme^  but  forced  another 
or  perhaps  a  third  into  company  with  it.    For  many  of  his  faults  ma 
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Buffici^t  excuse  can  be  mad^.     But  it  is  candid  to  remember,  tbat  CHAP* 
Dante,  writing  almost  in  the  infancy  of  a  language,  which  he  contri-     ^^'  . 
buted  to  create,  was  not  to  anticipate  that  words,  which  he  borrowed  ^— s^^ 
from  the  Latin,  and  from  the  provincial  dialects,  would  by  accident,  lociln? 
or  through  the  timidity  of  later  writers,  lose  their  place  in  the  clas- 
sical idiom  of  Italy.     If  Petrarch,  Bembo,  and  a  few  more,  had  not 
aimed  rather  at  purity  than  copiousness,  the  phrases  which  now 
appear  barbarous,  and  are  at  least  obsolete,  might  have  been  fixed 
by  use  in  poetical  language. 

.  The  great  characteristic  excellence  of  Dante  is  elevation  of  senti- 
ment, to  which  his  compressed  diction  and  the  emphatic  cadences 
pf  his  measure.  adiniral?ly  correspond*  We  read  him,  not  as  an 
amusing  poet,  but  as  a  master  of  moral  wisdom,  with  reverence  and 
awe.  Fresh  from  the  deep  and  serious,  though  somewhat  barren 
studies  of  philosophy,  and  schooled  in  the  severer  discipline  of  ex- 
perience,  he  has  made  of  his  poem  a  mirror  of  his  mind  and  Mfe, 
the  register  of  his  solicitudes  and  sorrows,  and  of  the  speculationa 
in  which  he  sought  to  escape  their  recollection.  The  banished 
magistrate  of  Florence,  the  disciple  of  Brunetto  Latini^  the  states-^ 
man,  accustomed  to  trace  the  varying  fluctuations  of  Italian  B^ction, 
is  for  ever  b^efore  our  eyes.  For  this  reason,  even  the  prodigal 
display  of  erudition,  which  in  an  epic  poem  would  be  entirely 
misplaced,  increases  the  respect  we  feel  for  the  poet,  though  it  does 
not  tend  to  the  reader's  gratification^.  Except  Milton^  he  is  much 
the  most  learned  of  all  the  great  poets,  and,  relatively  to  his  age, 
far  more  learned  than  Mikon.  In  one  so  highly  endowed  by  nature,, 
and  so  consummate  by  instrujction,  we  may  well  sympathize  with  a 
resentment  which  exile  and  poverty  rendered  perpetually  freslu 
The  heart  of  Dante  wa»  naturally  sensible,  and  even  tender;  his 
poetry  is  fuU  of  ^jnple  comparisons  from  rural  life ;  and  tlie  sincerity 
of  his  early  passion  for  Beatrice  pierces  through  the  veil  of  allegory 
which  surrounds  her.  But  the  memory  of  his  injuries  pursues  hiia 
into  the  inmiensity  of  eternal  light ;  and,  in  the  company  of  saint& 
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CHAP,  and   angels,   his  unforgiving  spirit  darkens  at  the  name  of  Flo- 
nee.* 
This  great  poem  %vas  received  in  Italy  with  that  enthusiastic  ad- 
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SOCIETY,  miration  which  attaches  itself  to  works  of  genius  only  in  ages  too 
rude  to  listen  to  the  enVy  of  competitors,  or  the  fastidiousness  of 
critics.     Almost  every  Hbrary  in  that  country  contains  manuscript 
copies  of  the  Divine  Comedy,  and  an  account  of  those  who  have 
abridged  or  commented  upon  it  would  swell  to  a  volume.     It  was 
thrice  printed  in  the  year  1472,  and  at  least  nine  times  within  the 
fifteenth  century.     The  city  of  Florence  in  1373,  with  a  magnani- 
mity  which  almost  redeems  her  original  injustice,  appointed  a  public 
professor  to  read  lectures  upon  Dante ;   and  it  was   hardly  less 
honourable  to  the  poet's  memory,  that  the  first  person  selected  for 
this  office  was  Boccaccio.     The  universities  of  Pisa  and  Piacenza 
imitated  this  example;  but  it  is  probable  that  Dante's  abstruse 
philosophy  was  often  more  regarded  in  their  chairs,  than  his  higher 
excellencies.-f    Italy  indeed,   and   all  Europe,  had  reason  to  be 
ptoud  of  such  a  master.     Since  Claudian,  there  had  been  seen  for 
nine  hundred  years  no  considerable  body  of  poetry,  except  the 
Spanish  poem  of  the  Cid,  of  which  no  one  had  heard  beyond  the 
peninsula,  that  could  be  said  to  pass  mediocrity ;  and  we  must  go 
much  farther  back  than  Claudian,  to  find  any  one  capable  of  being 
compared  with  Dante.     His  appearance  was  an  epoch  in  the  intel- 
lectual history  of  modem  nations,   and  undeceivied  them   of  thd 
discouraging  suspicion  which  long  ages  of  lethargy  tended  to  excite, 
that  nature  had  exhausted  her  fertility  in  the  great  poets  of  Greece 
and  Rome.     It  was  as  if,  at  some  of  the  ancient  games,  a  stranger 
had  appeared  upon  the  plain,  and  thrown  his  quoit  among  the  m^s 
of  former  casts,  which  tradition  had  ascribed  to  the  demigods.     But 
the  admiration  of  Dante,  though  it  gave  a  general  impulse  td  the 
human  mind,  did  not  produce  iniitators.     I  am  unaware  at  least  of 

«  Paradise,  cant.  16.  t  V«Ui^  Vita  di  Dante.    TirabosdiL 
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any  writer,  in  whatever  language,  who  c?in  be  said  to  have  followed  CHAR 

IX. 

PARTIL 


the  steps  of  Dante ;  I  mean  not  so  much  in  his  subject,  as  in  tlie 


character  of  his  genius  and  style.     His  orbit  is  still  all  his  own, 

lind  the  track  of  his  wheels  can  never  be  confounded  with  that  of  a  locilrY. 

rival.* 

In  the  same  year  that  I)ante  was  expelled  from  Florence,  a  notary,  pctn«h. 
by  name  Petracco,  was  involved  in  a  similar  banishment.  Retired 
to  Arezzo,  he  there  became  the  father  of  Francis  Petrarch.  This 
great  man  shared  of  course  during  his  early  years  in  the  adverse 
tortune  of  his  family^  which  he  was  invincibly  reluctant  to  restore, 
according  to  his  father's  wish,  by  the  profession  of  jurisprudence. 
The  strong  bias  of  nature  determined  him  to  polite  letters  and 
poetry.  These  are  seldom  the  fountains  of  wealth ;  yet  they  would 
perhaps  have  been  such  to  Petrarch,  if  his  temper  could  have  borne 
the  sacrifice  of  liberty  for  any  worldly  acquisitions.  At  the  city  qf 
Avignon,  where  his  parents  had  latterly  resided,  his  graceful  appear* 
ance  and  the  reputation  of  .his  talents  attracted  one  of  the  Colonna 
family,  then  bishop  of  Lombes  in  Gascony.  In  him,  and  in  other 
members  of  that  great  house,  never  so  illustrious  as  in  the  fourteenth 
century,  he  experienced  the  union  of  patronage  and  friendship. 
This,  however,  was  not  confined  to  the  Colonn^.  Unlike  Dante^  no 
poet  was  ever  so  liberally  and  sincerely  encouraged  by  the  great; 
nor  did  any,  perhaps,  ever  carry  to  that  perilous  intercourse  a  spirit 
more  irritably  independent,  or  more  free  from  interested  adulation. 
He  praised  his  friends  lavishly,  because  he  loved  them  ardently ; 
but  his  temper  was  easily  susceptible  of  offence,  and  there  must  have 
been  much  to  tolerate  in  that  restlessness  and  jealousy  of  reputation, 
which  is  perhaps  the  inevitable  failing  of  a  poet.-t-    But  every  thing 

*  The  source  from  ^rhicb  Dante  derived  philosophital  studies,  Brunetto  Latiui.  This 

the  scheme  and  general  idea  of  his  poem  is  proved  by  M.  Oinguen^^  t.  ii.  p.  8. 

has  been  a  subject  of  inquiry  in  Italy.    To  f  There  is  an  unpleasing  proof  of  this 

his  orieinal  mmd  one  might  have  thought  quality  in  a  letter  to  Boccaccio  on  Dante, 

the  sixm  £neid  would  have  sufficed.     But  whose  merit  he  rather  disingenuously  exte- 

it  happens  in  fact  that  he  took  his  plan,  nuates;    and    whose  popularity   evidently 

widi  more  direct  imitation  than  we  should  stung  him  to  the  quick.  t)e  Sade,  t.  iii.  p. 

expect,  from  the  Tesoretto  of  his  master  in  512.    Yet  we  judge  so  ill  of  ourselves,  that 
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CHAP,  was  forgiven  to  a  man,  who  was  the  acknowledged  boast  of  his  age 

and  country.     Clement  VI.  conferred  one  or  two  sinecure  benefices 

^-^^^  upon  Petrarch,  and  would  probably  have  raised  him  to  a  bishopric, 

SOCIETY,  if  he  had  chosen  to  adopt  the  ecclesiastical  profession.  But  he 
never  took  orders,  the  clerical  tonsure  being  a  sufficient  qualifica- 
tion for  holding  canonries.  The  same  pope  even  offered  him  the 
post  of  apostolical  secretary,  and  this  was  repeated  by  Innocent  VI. 
I  know  not  whether  we  should  ascribe  to  magnanimity,  or  to  a  politic 
motive,  the  behaviour  of  Clement  VI.  towards  Petrarch,  who  had 
pursued  a  course  as  vexatious  as  possible  to  the  Holy  See.  For  not 
only  he  made  the  residence  of  the  supreme  pontiffs  at  Avignon,  and 
the  vices  of  their  court,  the  topic  of  invectives,  too  well  founded  io 
be  despised,  but  he  had  ostentatiously  put  himself  forward  as  the 
supporter  of  Nicola  di  Rienzi  in  a  project  which  could  evidently 
have  no  other  aim  than  to  wrest  the  city  of  Rome  from  the  tem- 
poral sovereignty  of  its  bishop.  Nor  was  the  friendship  and  society 
of  Petrarch  less  coiuted  by  the  most  respectable  Italian  princes^ 
by  Robert  king  of  Naples,  by  the  Visconti,  the  Correggi  of  Parma, 
the  famous  doge  of  Venice,  Andrew  Dandolo,  and  the  Carrara 
family  of  Padua,  under  whose  protection  he  spent  the  latter  years  of 
his  life.  Stories  are  related  of  the  respect  shewn  to  him  by  men  in 
humbler  stations  which  are  perhaps  still  more  satisfactory.*     But 

Petrarch  chose  envy  as  the  vice  from  which  ornaments  of  his  age.     Hiis  conjecture  seems 

of  all  others  he  was  most  free.     In  his  dia-  probable,  for  some  expressions  are  not  in 

logue  with  St.  Augustin,  he  says ;  Quicquid  the  least  applicable  to  Dante.     But  whicl)- 

'libuerit,    dicito ;     mod6    me  non    accuses  ever  was  intended,  the  letter  equally  shews 

invidiae.      Auo.    Utinam    non    tibi    magis  the  irritable  humour  of  Petrarch, 
superbia  quam  invidia  uocuisset;  nam  hoc         *  A   goldsmith   of  Bergamo,    by  name 

crimine,  me  judice,  liber   es.     De    Con-  Henry  Capra,  smitten  with  an  enthusiastic 

temptu  Mundi.     Edit.  1581.  p.  342.  love  of  letters,  and  of  Petrarch,  earnestly  re- 

I  have  read  in  some  modem  book,  but  quested  the  honour  of  a  visit  from  the  poet. 

^know  not  where  to  seek  the  passage,  that  The  house  of  this  good  tradesman  was  full 

Petrarch  did  not  intend  to  allude  to  Dante  of  representations  of  his  person,  and  of  in^ 

in  th^  latter  to  Boccaccio  mentioned  above,  scriptions  with  his  name  and  arms.     No  ex- 

'  but  rather  to  Zanobi  Strata,  a  contemporary  pense  had  been  spared  in  copying  all  his  works 

Florentine  poet,  whom,  however  forgotten  as  they  appeared.  He  was  received  by  Capm 

at  present,  the  bad  taste  of  a  party  in  criti-  with  a  prmcely  magnificence;  lodged  in  a 

cism  preferred  to  himself.     Matteo  Villani  chamberhungwithpurple,and  a  splendid  bed 

mentions  them  together  as  the  two  great  in  which  no  one  before  or  after  him  was  per- 
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the  most  conspicuous  testimony  of  public  esteem  was  bestowed  by  CHAP, 
the  city  of  Rome,  in  his  solemn  coronation,  as  laureat  poet,  in  the     '^' 
Capitol.     This  ceremony  took  place  in  1341 ;  and  it  is  remarkable,  '^--v-^ 
that*  Petrarch  had  at  that  time  composed  no  works,  which  could,  in  Iociett! 
our  estimation,  give  him  pretensions  to  so  singular  an  honour. 

The  moral  character  of  Petrarch  was  formed  of  dispositions,  pecu- 
liarly calculated  for  a  poet.  An  enthusiast  in  the  emotions  of  Jove, 
of  friendship,  of  glory,  of  patriotism,  of  religion,  he  gave  the  rein  to 
all  their  impulses ;  and  there  is  not  perhaps  a  page  in  his  Italian 
writings  which  does  not  bear  the  trace  of  one  or  other  of  these 
afifections.  By  far  the  most  predominant;  and  that  which  has  given 
the  greatest  celebrity  to  his  name,  is  his  passion  for  Laura.  Twenty 
years  of  unrequited  and  almost  unaspiring  love  were  lightened  by 
song  ;  and  the  attachment,  which,  having  long  survived  the  lieauty 
of  its  object,*  seems  to  have  at  one  time  nearly  passed  from  the 
heart  to  the  fancy,  was  changed  to  an  intenser  feeling,  and  to  a  sort 
of  celestial  adoration,  by  her  death.  Laura,  before  the  time  of 
Petrarch's  first  accidental  meeting  with  her,  was  united  in  marriage 
with  another ;  a  fact,  which,  besides  some  more  particular  evidence^ 
appears  to  me  deducible  from  the  whole  tenor  of  his  poetry  .-f-     Such 

roitted  to  sleep.  Goldsmiths,  as  we  may  f  The  Abb£  de  Sade,  in  those  copioua 
judge  foy  this  instance,  were  opulent  persons ;  memoirs  of  the  life  of  Petrarch,  which  illus^ 
yet  the  friends  of  Petrarch  dissuaded  him  trate  in  an  agreeable  though  rather  prolix 
from  this  visit,  as  derogatory  to  his  own  manner  the  civil  and  literary  history  of  Pro- 
elevated  station.  De  Sade,  t.  m.  p.  496.  vence  and  Italy  in  the  fourteenth  century, 
*  See  the  beautiful  sonnet,  Erano  i  capei  endeavoured  to  establish  his  own  descent 
d*oro  all'  aura  sparsi*  In  a  famous  passage  from  Laura,  as  the  wife  of  Hugues  de  Sade, 
of  his  Confessions,  he  says;  Corpus  illud  and  bom  in  the  family  de  Noves.  /Diia 
^gregium  morbis  et  crebris  partubus  ex-  hypothesis  has  since  been  received  witl» 
haustum,  nultum  pristini  vi^oris  amisit.  general  acquiescence  by  literary  men ;  and 
Those  who  maintain  the  virginity  of  Laura  f  iraboschi  in  particular,  whose  talent  lay^ 
are  forced  to  real  perturbatiombui,  instead  in*  these  petty  biographical  researches,  and^ 
qS  partubus.  Two  manuscripts  in  the  royal  who  had  a  prejudice  against  every  thing  that 
library  at  Paris  have  the  contraction  ptly^f  came  from  France,  seems  to  consider  it  as 
which  leaves  the  matter  open  to  controversy,  decisively  proved.  But  it  has  been  c^Qed 
De  Sade  contends,  that  ^crebris"  is  less  in  question  in  a  modem  publicatioii  by  die 
applicable  to  '' perturbatipnibus^'  than  to  late  lord  Woodhonselee.  (Essay  on  the  Life 
<'  partubu^"  I  do  not  know  that  thei%  b  and  Character  of  Petrarch,  1810.)  I  shall 
much  in  this  i  but  I  am  clear  that  corpus  not  offer  tiny  opinion  as  to  the  identity  of 
exhaustum  partubus  is  much  the  more  ele-  Petrarch's  mbtress  with  Laura  de  Sade ; 
gant  Latin  expressioa  of  the  two.  b«t  the  maia  position  of  Lord  W»'s  essayi 
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CHAP,  a  passion  is  undoubtedly  not  capable  of  amoral  defence ;  nor  would 
I  seek  its  palliation  so  much  in  the  prevalent  manners  of  his  age. 


IX. 

PART  It. 


SOCIETY.  ^^^^  Laura  was  an  unmarried  woman,  and 
the  object  of  an  honourable  attachment  in 
her  lover,  seems  irreconcileable  with  the  evi- 
dence that  his  writings  supply,  1 .  There  is 
no  passage  in  Petrarch,  whether  of  poetry 
or  prose,  that  alludes  to  the  virgin  character 
of  Laura,  or  gives  her  the  usual  appellations 
of  unmarried  women ;  puellain  Latin,  or  don* 
zella  in  Italian ;  even  in  the  Trionfo  della  Cas- 
tits^,  where  so  obvious  an  opportunity  occurred. 
Yet  this  was  naturally  to  be  expected  from 
so  ethereal  an  imagination  as  that  of  Petrarch, 
always  inclined  to  invest  her  with  the  halo 
of  celestial  purity.  We  know  how  Milton 
took  hold  of  the  mystical  notions  of  virginity ; 
notions  more  congenial  to  the  religion  of 
Petrarch  than  his  own  : 

Quod  tibi  perpetuus  pudor,  et  sine  labe 

juventas 
Pura  fuit^  <}uod  nulla  tori  libata  voluptas, 
£n  etiam  tibi  virginei  servantur  honores. 
Epitaphium  Damonis. 
12.  The  coldness  of  Laura  towards  so  pas- 
sionate and  deserving  a  lover,  if  no  insur- 
mountable obstacle  mtervened  during  his 
twenty  years  of  devotion,  would  be  at  least 
a  mark  that  his  attachment  was  misplaced, 
and  shew  him  in  rather  a  ridiculous  light.  It 
19  not  surprizing,  that  persons  believing 
Laura  to  be  unmarried,  as  seems  to  have 
been  the  case  with  the  Italian  commentators, 
should  have  thought  his  passion  affected  and 
little  more  than  poetical.  But  upon  the 
contrary  supposition,  a  thread  runs  through 
the  whole  of  his  poetry,  and  gives  it  consis- 
tency.  A  love  on  the  one  side,  instantaneously 
conceived,  and  retained  by  die  susceptibility 
of  a  tender  heart  and  ardent  fancy;  nou- 
rished by  slight  encouragement,  and  seldom 
presuBiing  to  hope  for  more ;  a  mixture  of 
prudence  and  coquetry  on  the  other,  kept 
within  bounds  either  by  virtue  or  by  the 
want  of  mutual  attachment,  yet  not  dissa- 
tisfied with  fame  more  brilliant  and  flattery 
more  refined  than  had  ever  before  been  the 
lot  of  woman^ — these  are  surely  pretty  natu- 
ral circum3tances,  and  such  as  do  not  render 
the  story  less  intelligible.  Unquestionably, 
n^f^  a  passion  is  not  innocent.    Bui  Lord 


Woodhouselee,  who  is  so  much  scandalized 
at  it,  knew  little,  one  would  think,  of  the 
fourteenth  century.     His  standard  is  taken 
not  from  Avignon,  but  from  Edinburgh,  a 
much  better  place,  no  doubt,  and  where  the 
moral  barometer  stands  at  a  very  different 
altitude.     In  one  passage,  p.  188.  he  carries, 
his  strictness  to  an  excess  of  prudery.    Prom 
all  we  know  of  the  age  of  Petrarch,  the  only- 
matter  of  astonishment  is  the  persevering 
virtue  of  Laura.     The  troubadours  boast  of 
much  better  success  with  Provencal  ladies* 
3.  But  the  following  passage  from  Petrarch's 
dialogues  with  St.  Augustm,  the  work,  as  n 
well  known,  where  he  most  unbosoms  him- 
self, will  leave  no  doubt,  I  think,  that  his 
passion  could  not  have  been  gratified  coih 
sistently  witli  honour.     At  mulier  ista  Cele- 
bris, quam  tibi  certissimam  ducem  fingis,  ad 
superos   cur  non  hsesitantem  trepidumquei 
direxerit,   et  quod  caecis  fieri  solet,  manu 
apprehensum  non  tenuit,  qu6  etgradiendum* 
foret    admonuit?     Petr.   Fecit    hoc    ilki 
quantum  potuit.     Quid  enim  aliud  egit,  cum 
nullis  mota  precibus,  nullis  victa  blanditiis,. 
muliebrem  tenuit  decorem,  et  adversus  suam 
semel  et  meam  setatem,  adversus  multa  et 
varia  quae  flectere  adamantium  spiritum  de- 
buissent,  inexpugnabilis  et  firma  permansit  ? 
Profect6  animus  iste  foemineus  quid  virum 
decuit  admonebat,  |>nestabat(]^e  ne  in  sec- 
tando  pudicitise  8tu€Uo,ut  verbis  utarSenecae^ 
aut  exemplum  aut  convitium  deesset;  pos- 
trem6  cum  lorifragum  ac  praecipitem  videret, 
deserere maluit  potius  quun  sequi.  Aug  ust.  * 
Turpe  igitur  aliquid  interdum  vokusti,  quod 
supra  negaveras.     At  iste  Yulgatua  amaiH' 
tium,  vel,  ut  dicam  verius,  amentium  iiiror 
est,   ut  omnibus  merits  dici  possit:    vola 
nolo,  nolo  volo.     Vobis  ipsis  quid  veliti^^ 
aut  nolitis,  ignotum  est.     Pet.  Invitus  ih 
laqiieum  offendi.    Si  quid  tamed  oUm  aliter 
forte  voluissem^  amor  aetasque  coegenint ; 
nunc  quid  velim  et  cupiam  scio,  firmaviquQ 
jam  tandem  animum  labentem ;  contra  autem 
lUa  propositi  tenax  et  semper  una  permansit,  , 
quare  constantiam  f<£mineam,qui  maffis  intel- 
ligo,  magis  admiror :  idque  sibt  consuium  fii« 
iisei  si  unquam  debui,  gaudeo  nunc  et  gratia^« 


£>URING  THE,  MIDDLE  AGES.  ^5 

by  which  however  the  conduct  even  of  good  men  is  generally  not  a  CHAP. 

PART  II. 


little  influenced,  as  in  the  infirmity  of  Petrarch's  character,  which 


induced  him  both  to  obey  and  to  justify  the  emotions  of  his  heart. 
The  lady  too,  whose  virtue  and  prudence  we  are  not  to  question,  socicty. 
seems  to  have  tempered  the  light  and  shadow  of  her  countenance 
so  as  to  preserve  her  admirer  from  despair,  and  consequently  to 
prolong  his  sufferings  and  servitude. 

The  ^neral  excellencies  of  Petrarch  are  his  command  over  the 
muisic  of  his  native  language,  his  correctness  of  style,  scarcely  two 
or  three  words  that  he  has  used  having  been  rejected  by  later  writes, 
his  exquisite  el^ance  of  diction,  improved  by  the  perpetual  study 
of  Virgil ;  but,  far  above  all,  that  tone  of  pure  and  melancholy  sen- 
timent, which  has  something  in  it  unearthly,  and  forms  a  strikibg 
cpntrsM^t  to  the  amatory  poems  of  antiquity.  Most  of  these  are  either 
licentious  or  uninteresting ;.  and  those  of  Catullus,  a  man  endowed 
by  natuir^}  with  deep  and  serious  sensibility,,  and  a  poet,  in  my 
opinion,  of  greater  and  more  varied  genius  than  Petrarch,  are  con- 
.ttMBinated,.  above  all  th^.reat,  with  the  most  degrading  grossnesa. 
Of  this  there  is  not  a  single  instance  in  the  poet  of  Vaucluse;  and 
his  strains^  diffused  and  adoured  as  they  have  been^  may  have  con^ 
ferred  a  benefit  that  criticism  cannot  estimate,  in  giving  elevation 
and  refinement  to  the  imagination!^  of  youth.  The  great  defect  of 
Petrarch  was  hii,  w^atnt  of.  strong  origiiml  conception,  which  prer 
vented  him  from  throwing  off  the  a&cted  and  over-sti*ained  manner 
of  the  Provenpal  troubadours,  and  of  the  earlier.  Italian  poets^ 
Among  his  poemsr,  the  Triumphs  are  perhaps  superior  to  the  Odes^ 
a3  the  latter,  are  to  the.  Sonnets ;  and  of  tibe  latter,  those  writtea 
sub^quently  to.  the  death  pf  Laura  are.  in  general  the  best  But 
that  constrained  and  laborious  measure  cannot  equal  the  graceful 

«go.  AuOf  Semel  fiallenti;  non  &ci1e  nirsus  illamabsolvendo^ quantum te ipse condetniia^; 
fides  faabenda  est :  tu  prius  mores  atque  habi-  iUam  fateri  libet  fuisse  sanctissimam,  dum  te 
tum^  vitamque  miitavisti  qudm  aiumum  jnu-  insauum  scelestum^ue  -  fateare. — Si  Con- 
tuse persuadeas;  mitigatur  forte  si  tttuslenir  temptu  Mundi,  Dildog.  3^  p.  357*  edit, 
turquye  ignis,  eKtinctas  nqu:^.  Tu  ver6  qui  .158 1 . 
tantum  dilectioni  tribuis,  non  animadvertis^ 
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CHAP,  flow  of  the  canzone,  or  the  vigorous  compression  of  the  terza 
rima.     The  Triumphs  have  also  a  claim  to  superiority,  as  the  only 

'^-^^^    poetical  composition  of  Petrarch  that  extends  to  any  considerable 

sociET^^  length.  They  are  in  some  degree,  perhaps,  an  imitation  of  the 
dramatic  Mysteries,  and  form  at  least  the  earliest  specimen  of  a  kind 
of  poetry  not  uncommon  in  later  times,  wherein  real  and  allegorical 
personages  are  intermingled  in  a  masque,  or  scenic  representation. 

English  Ian-      None  of  the  principal  modern  languages  was  so  late  in  its  forma- 

guagc. 

tion,or  in  its  application  to  the  purposes  of  literature,  as  the  English. 
.This  arose,  as  is  well  known,  out  of  the  Saxon  branch  of  the  great 
Teutonic  stock,  spoken  in  England  till  after  the  conquest.  From 
this  mother  dialect,  our  English  differs  less  in  respect  of  etymology, 
than  of  syntax,  idiom  and  flexion.  In  so  gradual  a  transition  as 
probably  took  place,  and  one  so  sparingly  marked  by  any  existing 
evidence,  we  cannot  well  assign  a  definite  origin  to  our  present 
language.  The  question  of  identity  is  almost  as  perplexing  in  lan^ 
guages  as  in  individuals.  But,  in  the  reign  of  Henry  II.,  a  version 
of  Wace's  poem  of  Brut,  by  one  Layamon,  a  priest  of  Emly  upon 
Severn,  exhibits  as  it  were  the  chrysalis  of  the  English  language,  in 
which  he  can  as  little  be  said  to  have  written,  as  in  Anglo-Saxon.* 
Early  wri-  Very  soou  afterwards,  the  new  formation  was  better  developed ;  and 
some  metrical  pieces,  referred  by  critics  to  the  earlier  part  of  the 
thirteenth  century,  differ  but  little  from  our  legitimate  grammar.-f- 
About  the  beginning  of  Edward  I.^s  reign,  Robert,  a  monk  of 
•Glocester,  composed  a  metrical  chronicle  from  the  history  of  Geof- 
frey of  Monmouth,  which  he  continued:  to  his  own  time.  This  work, 
with  a  similar  chronicle  of  Robert  Manning,  a  monk  of  Brunne 
(Bourn)  in  Lincolnshire,  nearly  thirty  years  later,  stand  at  the  head 
of  our  English  poetry.  The  romance  of  Sir  Tristrem,  ascribed  to 
Thomas  of  Erceldoune,  siraamed  the  Rhymer,  a  Scottish  minstrel, 

•  A  sufficient  extract  from  this  work  of  which  we  are  tinder  the  necessity  of  ascrib- 

Layamon  has  been  published  by«  Mr.  Ellis,  ing  to  a  French  origin, 

in  his  specimens  of  early  English  poetry,  vol.  t  Warton's  Hist,  of  English  Poetry.    £!• 

i.  p.  61.    It  contains,  he  observes,  uo  word  lis's  Specimens. 


ters. 
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has  recently  laid  claim  to  somewhat  higher  antiquity.     In  the  four-  CHAP. 

IX. 

PART  It 


TX" 

teenth  century,  a  great  number  of  metrical  romances  were  translated 


irom-  the  French.  It  requires  no  small  portion  of  indulgence  tx> 
speak  favourably  of  any  of  these  early  Enghsh  productions.  A  society. 
poetical  line  may  no  doubt  occasionally  be  found ;  but  in  general 
the  narration  is  as  heavy  and  prolix  as  the  versification  is  unmusical.* 
The  first  English  writer,  who  can  be  read  with  approbation,  is  Wil- 
liam Langland,  the  author  of  Piers  Plowman's  Vision,  a  severe  satire 
upon  the  clergy.  Though  his  measure  is  more  uncouth  than  that  of 
his  predecessors,  there  is  real  energy  in  his  conceptions,  which  he 
caught  not  from  chimeras  of  knight-errantry,  but  the  actual  manners 
and  opinions  of  his  time. 

The  very  slow  progress  of  the  English  language,  as  an  instrument  cu^ofut 
of  literature,  is  chiefly  to  be  ascribed  to  the  effects  of  the  Norman  p^'"^ 
conquest,  in  degrading  the  native  inhabitants,  and  transfeiring  all 
power  and  riches  to.  foreigners.  The  barons,  without  perhaps  one 
exception,  and  a  large  proportion  of  the  gentry,  vrere  of  French 
descent,  and  preserved  among  themseLves  the  speech  of  their  fiidiers^ 
This  continued  much  longer  than  we  should  naturally  hav^ expected  ; 
even  afler  the  loss  of  Normandy  had  snapped  the  thread*  of  French 
connexions,  and  they  began  to  pride  themselves  in  the  name  of 
Englishmen,  and  in  the  inheritance  of  traditionary  Enghsh  privileges^ 
Robert  of  Glocester  has  a  remarkable  passage,  which  proves  that^ 
in  his  time,  somewhere  about  1270,  the  superior  ranks  continued  to 
use  the  Froach  language.^f  Ralph  Higden,  about  the  early  part  of 
Edward  III.'s  redgn,  though  his  expressions  do  not  go  the  same 
length,  asserts,  that  ^'  gentlemen's  children  are  taught  to  speak 
French,  from  the  tim^  they  are  rocked  in  their  cradle;  and  upkndK 

*  Warton  printed  copious  extracts  fl-om  f  The.  evidences  of  tbis  general  emploj- 
some  of  these.  Ritson  gave  several  of  tliem  ment  and  gradual  disuse  of  French  in  con- 
entire  to  the  press.  And  Mr.  Blis  has  versation  and  writing  are  collected  by  Tjiv 
adopted  the  only  plan  which  could  render  whitt,  in  a  dissertation  on  the  ancient  English 
Ihem  palatable,  by  intermingling  short  pas-  language;  prefixed  to  the  fourth  vohime  of 
sages,  where  the  original  is  rather  above  its  his  edition  of  Chaucer's  Canterbury  Tales; 
usual  mediocrity,  wHb  his  pwn  livdy  ana-  and  by  Ritson,  in  the  preface  to  his  MetricaL. 
lysis.  Romances,  vol.  i.  p.  70*^ 
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CHAP,  ish  (country  or  inferior)  men  will  liken  themselves  to  gentlemen,  and 
^^'  learn  with  great  business  for  to  speak  French,  for  to  be  the  more 
^^-^^^  told  of/'  Notwithstanding,  however,  this  predominance  of  French 
Iociett!  among  the  higher  class,  I  do  not  think  that  some  modern  critics  are 
warranted  in  concluding  that  they  were,  in  general,  ignorant  of  the 
£nglish  tongue.  Men  living  upon  their  estates  among  their  tenantry » 
whom  they  welcomed  in  their  halls,  and  whose  assistance  they  were 
perpetually  needing  in  war  and  civil  frays,  would  hardly  have  per- 
mitted such  a  barrier  to  obstruct  their  intercourse.  For  we  cannot, 
at  the  utmost,  presume  that  French  was  so  well  known  to  the  Eng- 
lish commonalty  in  the  thirteenth  century,  as  English  is  at  present  to 
the  same  class  in  Wales  and  the  Scottish  Highlands.  It  may  be 
remarked  also,  that  the  institution  of  trial  by  jury  must  have  ren- 
dered a  knowledge  of  Enghsh  almost  indispensable  to  those. who. 
administered  justice.  There  is  a  proclamation  of  Edward  I.  in 
Rymer^  where  he  endeavours  to  excite  his  subjects  against  the  king; 
of  France  by  imputing  to  him  the  intention  of  conquering  the 
country,  and  abolishing  the  English  language,  (linguam  delere  anghr 
camun,)  and  this  is  frequently  repeated  in  the  proclamations  of 
Edward  III.*  In  his  time,  or  perhaps  a  little  before,  the  native 
language  had  become  more  £uniliar  than  French  in  coipmpn  use 
ev^en  with  the  court  and  nobility.  Hence  the  numerous  Itranslatiooas 
of  metrical  romances,  which  are  chiefly  referred  to  his  reign.  An 
important  change  was  effected  in.  1362  by  a  statute,  which  enacta 
that  all  pleas  in  courts  of  justice  shall  be  pleaded,  debated,  and 
judged  in  English.  But  Latin  was,  by  thia  act,. to  be  employ€4  in 
drawing  the  record  ;  for  there  seems  to  have  still  continued  a  sort  of 
prejudice  against  the  use  of  Enghsh  as  a  written  langu^tge.  Thje 
earliest  English  instrument  known  to  exist  is  said  to  bear  the  date 
of  1343.'f  And  there  are  not  more  than  three  or  four  entries  in  our 
own  tongue  upon  the  rolls  of  parliament  before  the  reign  of  Henry 
VI.,  after  whose  accession  its  use  becomes  very  common.     Sir  John 

*  t.  V.  p.  490. ;  t.  vi.  p.  642.^t  aUbi.  f  Ritaon,  p«  80.    There  is  one  in  Rjmer 

of  the  year  138^. 
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Mandevile,  about  1350,  may  pass  for  the  father  of  English  prose,  CHAR 
no  original  work  being  so  ancient  as  his  travels.     But  the  transla*  p^^* 
tion  of  the  Bible  and  other  writings  by  Wicliflfe  nearly  thirty  years  ^-'^^-^ 
afterwards  taught  us  the  copiousness  and  energy  of  which  our  native  socisrr. 
dialect  was  capable;  and  it  was  employed  in  the  fifteenth  century 
by  two  writers  of  distinguished  merit.  Bishop  Peacock  and  Sir  John 
Portescue. 

But  the  principal  ornament  of  our  Engtish  Uterature  was  Geofirey  Ouisoffft 
Chaucer,  who,  along  with  Dante  and  Petrarch,  fills  up  the  triumvirate 
of  great  poets  in  the  middle  ages.     Chaucer  was  bom  in  1328,  and 
his  life  extended  to  the  last  year  of  the  fourteenth  century.    Tlat 
rude  and  ignorant  generation  was  not  likely  to  feel  the  admiration  of 
native  genius  as  warmly  as  the  compatriots  of  Petrarch ;   but  he 
enjoyed  the  favour  erf  Edward  III.,  and  still  more  conspicuously,  of 
John  duke  of  Lancaster ;  his  fortunes  were  far  more  prosperous  ihsn 
have  usually  been  the  lot  of  poets ;  and  a  rqmtation  was  established 
beyond  competition  in  his  hfe-time,  from  which  no  succeeding  gene<^ 
ration  has  withheld  its  sanction.     I  cannot,  in  my  own  taste,  gd 
completely  along  with  the  eulogies  that  some  have  bestowed  upoo 
Chaucer,  who  seems  to  me  to  have  wanted  grandeur,  where  he  is 
original,  both  in  conceptioa  and  in  kinguage.     But  in  vivacity  of 
imagination  and  ease  of  expression,  he  is  above  all  poeta  of  the 
middle  time,  and  comparable  perhaps  to  the  greatest  of  those  who 
have  followed.     He  invented,  or  rather  introduced  firom  France,  and 
employed  with  fecjKty  the  regular  iambic  couplet ;  and  though  it 
was  not  to  be  expected  that  he  should  perceive  the  capacities  latent 
in  that  measure,  his  versification,  to  which  he  accommodated  a  vwy 
licentious  and  arbitrary  prommciation,  is  uniform  and  harmontous**^ 
It  is  chiefly,  indeed,  as  a  comic  poet,  and  a  minute  observer  of 
manners  and  circumstances,  that  Chaucer  exceb.    In  serious  and 

♦  See  Tyrwhitt*8  essay  on  the  language  has  lately  been  controverted  by  Dr.  Nott, 

and  versification  of  Chaucer,  in  the  fourth  ^ho  maintains  the  versification  of  Chaucer 

volume  of  his  e4ition  of  the  Canterhjiry  to  have  been  wholly  founded  on  accentual 

Tales.    The  opinion  of  this  eminent  critic  and  not  syllabic  regularity. 
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CHAP,  moral  poetry  he  is  frequently  languid  and  diffuse;  but  he  springs, 
Uke  Antaeus  from  the  earth,  when  his  subject  changes  to  coarse 
satire,  or  merry  narrative.     Among  his  more  elevated  compositions, 
socSty^  the  Knight's  Tale  is  abundantly  sufficient  to  immortalize  Chaucer, 
since  it  would  be  difficult  to  find  any  where  a  story  better  conducted, 
or  told  with  more  animation  and  strength  of  fancy.     The  second 
place  may  be  given  to  his  Troilus  and  Creseide,  a  beautiful  and 
interesting  poem,  though  enfeebled  by  expansion.     But  perhaps  the 
most  eminent,  or  at  any  rate  the  most  characteristic  testimony  to  his 
genius  will  be  found  in  the  Prologue  to  his  Canterbury  Tales ;  a 
wprk  eiitirely  and  exclusively  his  own,  which  can  seldom  be  said  of 
his  poetry,  and  the  vivid  deUneations  of  which  perhaps  very  few: 
writer^  but  Shakspeare  could  have  equalled.     As  the  first  original 
English  poet,  if  we  except  Langland,  as  the  inventor  of  our  most 
approved  measure,  as  an  unprover,  though  with  too  much  innova-. 
tjon,  of  pur  language,  and  as  a  faithful  witness  to  the  manners  of  his 
age,  Chaucer  would  deserve  pur  reverence,  if  he  had  not  also  intrinsic 
claims  for  excellencies,  which  do  not  depend  upon  any  collateral 
considerations. 
Revival  of    ,   Thc  last  circumstancc  which  I  shall  mention  as  having  contributed 
icaniing,     ^o  Tcstorc  socicty  from  the  intellectual  degradation  into  which  it  had 
fallen  during  the  dark  ages  is  the  revival  of  classical  learning.     The 
Latin  language  indeed,  in  which  all  legal  instruments  were  drawn 
yp,  and  of  which  all  ecclesiastics  availed  themselves  in  their  episton 
lary  intercourse,  as  well  as  ia  their  more  solemn  proceedings,  had 
never  ceased  to  be  familiar.     Though  many  solecisms  and  barbarous 
words  occur  in  the  writings  of  what  were  called  learned  men,  they 
possessed  a  fluency  of  expression  in  Latin  which  does  not  ofteil 
occur  at  present.      During  the  dark  ages,  however,  properly  so 
called,  or  the  period  from  the  sixth  to  the  eleventh  century,  it  is 
unusual  to  meet  with  quotations,  except  from  the  Vulgate,  or  from 
theological  writers.     The  study  of  Rome's  greatest  authors,  especially. 
mthe       ber  poets,  was  almost  forbidden.     But,  a  change  took  place  in  tho^ 
^"•^y  *        course  of  the  twelfth  century.     The  polite  literature,  as  weir  as  the 
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jubslruser  science  of  antiquity,  becanie  the  object  of  cultivation.  CHAP. 

1  J\.* 
FART  ir. 


Several  writears  of  that  age,  in  different  parts  of  Europe,  are  distin- 


guisfaed  more  or  less  for  degance,  though  not  absolute  purity^  of 
Latin  styie ;  and  for  their  acquaintance  with  those  ancients^  who  are  Iociety: 
its  prindpal  models.  Such  were  John  xrf  Salisbury,  the  acute  and 
learned  author  of  the  Policraticus,  William  of  Malmsbury,  Giraldus 
Cambrensis,  Roger  Hoveden,  in  England;  and  in  foreign  countries, 
Otho  of  Frrsingen,  Saxo  Grammaticus,  and  the  best  perhaps  of  all  I 
have  named  as  to  style,  Falcandus,  the  historian  of  Sicily.  In  these 
we  meet  with  frequent  quotations  from  Livy,  Cicero,  Pliny,  and 
other  considerable  writers  of  antiquity.  The  poets  were  now  ad- 
mired, and  even  imitated.  All  metiical  Latin  before  the  latter  part 
of  the  twelfth  century,  so  fer  as  I  have  seen,  is  extremely  bad ;  but 
art  this  time,  and  dearly  in  the  succeeding  age,  there  appieared  several 
versifyers,  who  aspired  to  the  renown  of  following  the  steps  of  Virgil 
and  Statins  in  epic  poetry.  Joseph  Iscanus,  an  EngKiJhman,  seemil 
to  have  been  the  earliest  of  these;  his  poem  on  the  Trojan  war  con- 
taining an  address  to  Henry  II.  He' wrote  another,  entitled  Antio- 
cheis,  on  the  third  crusade,  most  of  which  has  perished.  The  wars 
of  Frederic  Barbarossa  were  celebrated  by  Gunther  in  his  Liguri- 
nus ;  and  not  long  afterwards,  GuiHehnus  Brito  wrote  the  ISiilippis, 
in  honour  of  Philip  Augustus,  and  Walter  de  Chatillon  the  Alei^an- 
dreis,  taken  from  the  popular  romances  of  Alexander.  None  of 
these  poems,  I  beheve,  have  much  intrinsic  merit ;  but  their  exis- 
tence is  a  proof  of  taste  that  could  relish,  though  not  of  genius^  that 
could  emulate  antiquity.* 

*  Warton's  Hist,  of  English  Poetry,  vdl.i.  XJoeperat    et    vifidi  gremio  Juvencsc^re 

Dissertation  IT.  Roquefort,  Etatde  la  Po^ie  teilxis; 

Frangaise  du  douziime  Siicle,  p.  18.    The  Cum  Rea  I«ta  Jovis  rideret  ad  oscula 

following  lines  from  the  beginning  of  the  mater,                                           • 

eighth  book  of  the  Philippis  seem  a  lair,  or  Cum  jam   post  tergum  Phryxi  Yectore 

rather  a  favourable  specimen  of  these  epics.  reKcto 

But  I  am  very  superficial^  acquainted  with  Solis  Agenorei  premeret  rota  ^rga  jii^ 

any  of  them.  vend,                                   -«7      r     j 

Solverat  interea  zephyris  meTioribus  an-  The  tragedy  of  Eccetinus,  (Eccehn  da 

,ium  Homano,)byAlbertimi8Mus8atU9,aPJMidan, 

FVigore  depulso  veris  tepor,^et  renovari  and  author  of  a  respectable  history,  deserres 

YOL.  IT,  4  I 
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Much  luore 
in  the  four. 
teeiUh. 


Invention  of 
HneQ  paper. 


HISTOHY  AND  GOVERNMENTS  OF  EUROPE 

In  the  thirteenth  century  there  seems  to  have  been  some  decline 
of  classical  literature,  in  consequence  probably  of  the  scholastic 
philosophy,  which  was  then  in  its  greatest  vigour;  at  least  we  do  not 
find  so  many  good  writers  as  in  the  preceding  age.  But  about  the 
middle  of  the  fourteenth,  or  perhaps  a  little  sooner,  an  ardent  zeal 
for  the  restoration  of  ancient  learning  began  to  display  itself.  The 
copying  of  books,  for  some  ages  slowly  and  sparingly  performed  in 
monasteries,  had  already  become  a  branch  of  trade  ;*  and  their 
price  was  consequently  reduced.  Tiraboschi  denies  that  the  inrcn-- 
tion  of  making  paper  from  linen  rags  is  older  than  the  middle  of  that 
century ;  and  although  doubts  may  justly  be  entertained  as  to  the 
accuracy  of  this  position,  yet  the  confidence  with  which  so  eminent 
a  scholar  advances  it  is  at  least  a  proof  that  paper  manuscripts  of  an 
earlier  date  are  very  rarc-f-    Princes  became  far  more  attentive  to 


•ome  attentioDy  as  the  first  attempt  to  revive 
the  regular  tragedy.  It  was  written  soon 
after  ISOO.  The  language  by  no  means 
wants  animation,  notwithstanding  an  un- 
skillful conduct  of  the  fable.  The  Ecceri- 
nus  is  printed  in  the  tenth  volume  of  Mu- 
ratori's  collection. 

♦  Booksellers  appear  in  the  latter  part  of 
the  twelfth  century.  Peter  of  Blois  men- 
tions a  law-book  which  he  had  procured  a 
JiKMkun  publico  mangone  librorum.  Hist.^ 
ittiraire  de  la  France,  t.  ix.  p.  84.  In  the 
thirteenth  century  there  were  many  copyists 
by  occupation  in  the  Italian  universities. 
Tiraboschi,  t.  iv.  p.  72.  The  number  of  these 
at  Milan  before  the  end  of  that  age  is  said 
to  have  been  fifty,  ibid.  But  a  very  small 
proportion  of  their  labour  could  have  been 
devoted  to  purposes  merely  literary.  By  a 
variety  of  ordinances,  the  first  of  which 
bears  date  in  1275,  the  booksellers  of  Paris 
were  subjected  to  the  controul  of  the  uni- 
versity. Crevier,  t.  ii.  p.  67.  286.  The 
pretext  of  this  was,  lest  erroneous  copies 
should  obtain  circulation.  And  this  appears 
to  have  been  the  original  of  those  restraints 
upon  the  freedom  of  publication,  which, 
since  the  invention  of  pnnting,have  so  much 
retarded  the  diffusion  of  truth  by  means  of 
that  great  instrument. 


t  Tiraboschi,  t.  v.  p.  85.  On  the  con- 
trary side  are  Montfaucon,  Mabillon  and 
Muratori ;  the  latter  of  whom  carries  up  tho 
invention  of  our  ordinary  paper  to  the  year 
1000.  But  Tiraboschi  contends  that  the 
paper  used  in  manuscripts  of  so  early  an  age 
was  made  from  cotton  rags,  and  apparenUy 
from  the  inferior  durability  of  that  material, 
not  frequently  employed.  ITie  editors  of 
Nouveau  Traite  de  Diplomatique  are  of  the 
same  opinion,  and  doubt  the  «se  of  linen 
paper  before  the  year  1300.  t.i.  p.  517.521. 
Meerman,  well  known  as  a  writer  upon  the 
antiquities  of  printing,  offered  a  reward  foir 
the  earliest  manuscript  upon  linen  paper, 
and,  in  a  treatise  upon  the  subject,  fixed  the 
date  of  its  invention  between  1270  and  1300. 
But  M.  Schwandner  of  Vienna  is  said  to 
have  found  in  the  imperial  library  a  small 
cbaiter  bearing  the  date  of  1243  on  such 
paper.  Macpherson's  Annals  of  Conmierce, 
vol.  i.  p.  394.  Tiraboschi,  if  he  had  known 
this,  would  probably  have  maintained  the 
paper  to  be  made  of  cotton^  which  he  says 
It  IS  difficult  to  distinguish.  He  assigns  the 
invention  of  linen  paper  to  Pace  da  Fabiano 
of  Treviso.  But  more  than  one  Arabian 
writer  asserts  the  manufticture  of  linen  paper 
to  have  been  carried  on  at  Samarcand  early 
in  the  eighth  century,  having  been  brought 
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literature  when  it  was  no  longer  oonfined  to  metaphysical  dieology  CHAP, 
and  canon  law.    I  have  alreacbr  mentioned  the  translations  fraai 

•^  PART  ir. 

<^ssical  •  anthoTB  made  by  command  of  John  and  Charles^  V.  of  ^-^v-*^ 
IVance;  These  French  translatiotis  diffused  some  acquaintance  widi  ^cmf 
ancient  ;history.  and  learning  among  our  own  countrymen.^  The  Libraries. 
public  hbraries  assumed  a  more  respectable  appearance.  Lotiis  IX. 
had  fanned  one  at  Paris,  in  which  it  does  not  appear  that  any  work 
of  elegant  lit^aiture  was  foond**!*  At  the  beginning  of  the  fourteeaith 
c^itory,  only  four  classical  manuscripts  existed  in  this  collection; 
of  Cicero;  Orid^  Lacian,  and  Bo^ius4  The  academical  library  of 
Oxford^  in  1300^  consisted  of  a  few  tracts  kept  in  chests  undidr 
St  Mary's  Chulch.  That  of  Glastonbury  Abbey;  in  IS469  coirtaaied 
four  hipidred  TolumeiSy  among  whi<th  wei^  I^vy,  iSallosti'  Luoatf, 
Virgil,  Claudian  and  other  ancient  writers.^  But  no  other,  proba- 
bly, of  that  age  was  so  numerous  or  so  valuable.  Richard  of  Bury> 
chan€elk>r  of  England,  under  Edward  III.,  spared  no  expense*  m 
collecttiig  a  library,  the  first  perhaps  that  any  private  man  had 
formed.  But  the  scarcity  of  valuable  books  "was  still  so  greAt,  that 
he  gttfe  the  abbot  of  St  Albans  fifty  pouiids  weight  of  silvw  Set 
between  thirty  and  forty  volumes.||     Charles  V.  increasecl  the  royal 


ihidier  from  Ohinti.  Attd,  'wfasit  i«^  iH6re  the  year  1300.  Evevy  consfckrable 
coochiaiy^,  Caairi  poiitively  declares  maiiy  .  teryk^d  a  ropn^  called  Scrijptoiiuiii,  wbese 
manuscripts  in  the  Escurisd  of  the  eteventh  this  work  was  performed.  More  than  eighty 
laad.  Iwdftk  ccatories  to.be  •wmten  on  tfant  wcrei  ttaDBcribed  at  St  Albima'uaderW he- 
substance.  Bib^tbeca  Arabico-Hispanica,  r  dian^stede,  m  the  time  of  Heury  VU  ibid, 
t.  ii.  p.  g.  This  authority  appears  much  to  See  also  Du  Cange,  v.  Scriptores.  N^ver- 
oulweigh  tlie  op««ion  of  Tivaboaehi  in  iayottr  :thdeaa  we,  murt  remember ;  &tat,  dmt^the 
of  Pace  da  Fabiano,  who  must,  I  think,  take  far  greater  part  of  these  books  were  mere 
his  place  at  the  table  of  fabulous  heroes  widi  monastic  trash,  or  at  least  useless  in  our 
Barlfadamew  Schwartz  ud  FhMrio  Gioja.  modem  apprehcMion;  secondly,  that  it  de^ 


But  the  matenal  point,,  that  fpptfr  wurirary     pehded  opoa  the  character  of  d^  abbot, 
Jkde  known  in  Europe  till  theiatter  part  of    whelher  the  taii|ilGarium  dmWl  be  occupied 


.the  fiooffteenth  cenlry,  remains  as-  bcfere.  or  not.     Every  head  of  a  monastaty  was  n<it 

.     *  WartDO^B  Hist,  of  English  Poetry,  vok.  a  Whethamsiede.     Ignorance  ind  jollity, 

.iL  p.  10%.  Bttoh  as  we  fiwl  in  Bolton  Abbey,  were  tbeur 

.  /  4<  Velly,  t.  v.'4>.  Q0£..    Creeper,  t.:ii/p.  36.  mete  usnal  oharacteristica.    By  the  account 

X  Warton,  vol.  i.  Dissert.  II.  books  of  this  rich  monastery,  about  the  be- 

^  jbkL  ..  ginning  of  die  fourteenth  century,    three 

.    I  ibid.    .  Mf^*cighti  books  were  tra»-  books  only,  appear  to  have  been  purchased 

scribed  in  this  abbey  uiidar  qm  abbot,  abont  in  forty  years.    One  jotAom  was  the  liber 
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CHAP,  library  at  Paris  to  nine  hundred  volumes,  which  the  duke  of  Bedford 

TX 

PAKTii    P"^^^^^^  ^^^  transported  to  London.*     His  brother  Humphrey 
^--v-^   duke  of  Glocester  presented  the  university  of  Oxford  with  six  hun- 

STATE  OF 

socnsTY.  dred  books,  which  seem  to  have  been  of  extraordinary  value,  one 
hundred  and  twenty  of  them  having  been  estimated  at  one  thousand 
pounds.  This  indeed  was  in  1440 ;  at  which  time  such  a  library 
would  not  have  been  thought  remarkably  numerous  beyond  the 
Alps;-}-  but  England  had  made  comparatively  Uttle  progress  in 
learning.  Germany,  however,  was  probably  still  less^^  advanced. 
Louis,  Elector  Palatine,  bequeathed  in  1421,  his  hbrary  to  the  uni- 
versity of  Heidelberg,  consisting  of  one  hundred  and  fifty-two 
volumes.  Eighty-nine  of  these  related  to  theology,  twelve  to  canoA 
^ad  civil  law,,  forty-five  to  medicine,  and  six  to  philosophy 4 
Transcrip-  Thosc  who  first  uwlertook  to  lay  open  the  stores  of  ancient  learn- 
n^cripte**  ing  found  incredible  difficulties  from  the  scarcity  of  manuscripts. 
So  gross  and  supine  was  the  ignorance  of  the  monks,  within  whose 
walls  these  treasures,  were  concealed,  that  it  was  impossible  to  ascer*- 
tain,  eitcept  by  indefatigable  researches^,  the  extent  of  what  had?  beea 
saved  put  of  the  great  shipwreck  of  antiquity.  To  this  inquiry 
Petrarch  devoted  continual  attention.  He  spared  no  pains  to  pre- 
serve the  remains  of  authors,  who  were  perishing  from  neglect  and 
time.  This,  danger;  was  by  no  means  passed  in  the  fourteenth  cen- 
tury. A  treatise  of  Cicero  upon  Glory,  which  had  been  in  his  pos- 
session»  was  afterwards  irretrievably  lost.§  He  declares  that  he  had 
seeii  in  his  youth  the  works  of  Varro ;  but  all  his  endeavours  to 
recover  these  and  the  second  Decad  of  Livy  were  fruitless.     He 

Sententiarum  of  Peter  Lombard,  which  cost  meribed  reputation  by.  eopying  aad  correct- 
thirty  shillings,  equivalent  to  near  forty  ing.  manuscripts.  Tiraboschi,^  t.  vi.  p.  1 14. 
pounds  at  present.  Whitaker's  Hist,  of  Shepherd's  Poggio,  p.  3 19^  lothepreced- 
Ci:aven,  p.  330.  ing.centujy,  Coluccio  Salulato  had  procured 
.  *  ibid.  Villaret,  t..xi.  p.  117.  as  many  as  eight  hundred  volumes,  ibid. 
f  Niccolo  Niccoli,  a  private  scholar,  who  p.  32.  Roscoe's  Lorenzo  de'  Medici,  p.  55. 
contributed  essentially  ta  the  restoration  of  X  Schmidt,  Htst.  des  AUemands,  t.  v. 
aocient  leaxniiig,  bequaatfaed-  a  library  of  p.  520. 

eight  hundred  volumes  to  the  republic  of  §  He  had  lent  it  to  a  needy  man. of  let- 
Florence.  This  Niccoli  hardly  published  ters,  who  pawned  the  book,  vHiich  wa»never 
unytbiug  of  his  ownj  but  earned  a  welk-  tecov^red^    £tia  Sade^  t.  i.  pu  57- 
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found,  however,  Quintilian,  in  1350,  of  which  there  was  no  copy  in  CHAP. 
Italy-*    Boccaccio,  and  a  man  of  less  general  fame,  Coluccio  Salu«     '^* 
tato,  were  distinguished  in  the  same  honourable  task.    The  diligence  w^«^ 
of  these  scholars  was  not  confined  to  searching  for  manuscripts.  socHit; 
Transcribed  by  slovenly  monks,  or  by  ignorant  persons  who  made 
copies  for  sale»  they  required  the  continual  emendation  of  accurate 
critics.-f'    Though  much  certainly  was  left  for  the  more  enlightened 
sagacity  of  later  times,  we  owe  the  first  intelligible  text  of  the  Latin 
classics  to  Petrarch,  Poggio,  and  their  contemporary  labourers  in 
this  vineyard  for  a  himdred  years  before  the  invention  of  printing. 

What  Petrarch  began  in  the  fourteenth  century  was  carried  on  by  i^u^  of 
a. new  generation  with  unabating  industry.  The  whole  Uvea  ofJ^SJ^"'** 
Italian  scholars  in  the  fifteenth  century  were  devoted  to  the  recov^y 
of  manuscripts  ajid  the  revival  of  philology.  For  this  they  sacrificed 
their  native  language,  which  had  made  such  surprising  shoots  in  the 
preceding  age,  and  were  content  to  trace,  in  humble  reverence,  the 
footsteps  of  antiquity.  For  this,  too  they  lost  the  hope  of  permanent 
glory,  which  can  never  remain  with  imitators,  or  suck  as  trim  tine 
lamp  of  ancient  sepulchres.  No  writar  perhaps  of  the  fifteenth  cent 
tury,  except  Politian,  can  aspire  at  present  even  to  the  second  classi 
in  a  just  marshalling  of  literary  reputation.  But  we  owe  them  our 
respect  and  gratitude  for  their  taste  and  diligence.  The  discovery 
of  an  unknown  manuscript,  says  Tiraboschi,  was  f^arded  almost 
as  the  conquest  of  a  kingdom.  The  dassical  writers,  he  adds,  were 
chiefly  either  found  in  Italy,  or  at  least  by  ItaUans;  they  were  first 
amended  and  first  printed  in  Italy,  and  in  Italy  they  were  first  col^ 
lected  in  pubUc  libraries^  This  is  subject  to  some  exception,  when 
fairly  considered ;  several  ancient  authors  were  never  lost,  and  ther^r 
fore  caanot  he  said  to  have  been  discovered ;  and  we  know  that 
Italy  did  not  always  anticipate  other  countries  in  classical  printing. 
But  her  superior  merit  is  incontestable.     Poggio  Bracciolini,  who  Pog^io. 

♦  Tiraboschi,  p.  89.  %  Tiraboschi,  p.  101.. 

t  idein>  t.  v.  p.  8S.    De  Sadey  t  h  p.  88. 
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CHAP*  Stands  perhaps  at  the  head  of  the  restorers  of  learning,  in  the  eariier 
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*     part  of  the  fifteenth  century,  discovered  in  the  monastery  of  St.  Gall, 


among  dirt  and  rubbish,  in  a  dungeon  scarcely  fit  for  condemned 
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SOCIETY,  criminals,  as  he  describes  it,  an  entire  copy  of  Quintilian,  and  part 
of  Valerius  Flaccus.  This  was  in  1414 ;  and  soon  afterwards,  he 
rescued  the  poem  of  Sihus  Italicus,  and  twelve  comedies  of  Plautus, 
in  addition  to  eight  that  were  previously  known ;  besides  Lucretius, 
Columella,  Tertulhan,  Ammianus  Marcellinus,  and  other  writers  of 
inferior  note.*  A  bishop  of  Lodi  brought  to  hght  the  rhetorical 
treatises  of  Cicero.  Not  that  we  must  suppose  these  books  to  have 
been  universally  unknown  before ;  Quintilian,  at  least,  is  quoted  by 
English  writers  much  earher.  But  so  little  intercourse  prevailed 
among  different  countries,  and  the  monks  had  so  little  acquaintance 
with  the  riches  of  their  conventual  libraries,  that  an  author  might 
pass  for  lost  in  Italy,  who  was  familiar  to  a  few  learned  men  in  other 
parts  of  Europe.  To  the  name  of  Poggio  we  may  add  a  number  of 
otliers,  distinguished  in  this  memorable  resurrection  of  ancient  lite- 
rature, and  united,  not  always  indeed  by  friendship,  for  their  bitter 
a^aimosities  disgrace  their  profession,  but  by  a  sort  of  common  sym- 
pathy in  the  cause  of  learning ;  Filelfo,  Laurentius  Valla,  Niccolo 
Niccoli,  Ambrogio  Traversari,  more  commonly  called  il  Camaldo- 
loise,  and  Leonardi  Aretino. 
Greek  Ian-  IVorti  thc  subvcTsion  of  the  Westem  Empire,  or  at  least  from  the 
Snown"ul'  time  when  Rome  ceased  to  pay  obedience  to  the  exarchs  of  Ravenna, 
the  Greek  language  and  hterature  had  been  almost  entirely  forgotten 
within  the  pale  of  the  Latin  church.  A  very  few  exceptions  might 
be -found,  especially  in  the  earher  period  of  the  middle  ages,  while 
the  eastern  emperors  retained  their  dominion  over  part  of  Italy .f 
Thus  Charlemagne  is  said  to  have  established  a  school  for  Greek  at 


*  Tiraboschi,  t.  vi.  p.  104.;  and  Shep-  extob  Theodore  primate  of  Canterbury  and 

herd's  Life  of  Poggio,  p.  106.  1 10.     Ros-  Tobias  bishop  of  Rochester  for  their  know- 

coe's  Lorenzo  de*  Medici,  p.  38.  ledge  of  Greek.     Hist*  Eccles.  c;  9.  and  24. 

t  Schmidt,  Hist,  des  Allemands,  t.  ii.  p.  But  the  former  of  these  prelate,  if  not  the 

374.  Tiraboschi,  t.iii.  p.  124.  et  alibi.  Bede  latter,  was  a  native  of  Greece. 


the  west. 
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Osnabnig.*'    John  Scotus  seems  to  have  been  well  acquainted  with  CHAP; 
the  language.    And  Greek  characters  may  occasionally,  though  very  ^j^\ 
seldom,  be  found  in  the  writings  of  learned  men ;  such  as  Lanfiranc  ^*-*v-^ 
or  William  of  Malmsbury.*f    It  is  said  that  Roger  Bacon  understood  Iocietv! 
Greek ;  and  his  eminent  contemporary,  Robert  Grostete,  bishop  of 
Lincoln,  had  a  sufficient  intimacy  with  it  to  write  animadversions 
upon  Suidas.    Since  Greek  was  spoken  with  considerable  purity  by^ 
the  noble  and  wdl  educated  natives  of  Comtantinople,  we  may 
wonder  that,  even  as  a  living  language^  it  was  not  better  known  by 
the  western  nations,  and  especially  in  so  nei^bouring  a  nation  as 
Italy.    Yet  here  the  igiiomnce  was  perhaps  even  more  complete 
thcui  in  France  or  England,    In  some  pajrts  indeed  of  Calabria, 
which  had  been  subject  to  the  eastern  empire. tiU  near  the  year  1100, 
the  liturgy  was  still 'performed  in  Greek;  and  a  considerafade  ac« 
quaintaaice  with  the  language  was  of  oourse  preserved.     But  for  the 
scholars  of  Italy,  Bbccaccio  positively  asseits,  that  no  oneimder- 


"*  Hist.LittiniredelaFmBceitiv.p.ia. 

f  Greek  chiiracters  are  fouud  in  a  charter 
of  043,  publbhed  in  Martenne,  Thesaurus 
j^neodot.  t.  i.  p.  74.  The  Ittle  of  a  tre^^^ . 
wegt  fva-eoov  f^tgia-fuSf  and  the  word  teoloKog, 
occur  in  William  of  Malmsbury,  and  one  or 
two  others  in  Lanfranc's  Constitutions.  It, 
is  said  that  a  Greek  psalter  was  written  in 
in  abbej  i^  To«ntty  about  1 105.  Hibt.  Li^ 
de  la  France,  t.  ix.  p.^  102.  Tliis  was,  I 
should  think,  a  very  rar^  instance  of  a  (Sreek 
manuscript,  sacred  or  pro$me^  copied  in  the 
western  parts  of  Europe  before  the  fifteenth 
century.  But  a  Greek  psalter  written  in. 
Latin  characters  at  Milan  in  the  ninth  cen- 
tury was  sold  some  years  ago  in  London. 
John  of  Salisbury  is  said  by  Crevier  to  have 
known  a  little  Greek,  and  he  several  tiroes 
uses  technical  words  in  that  language.  But 
be  could  not  have  been  much  more  learned 
than  his  neighbours;  since  bafviiig  found  die 
ward  na-ta  in  St.  Ambro^e^  he  was  forced  to 
ask  the  me^ming  of  ooe  John  Saraam  an 
Englishman,  because,  says  be,  none  of  our 
masters  here  (at  Paris)  understand  Greiik. 


Paris,  indeed,  Crevier  tbmks,  oottld  not  Aiiw 
nish  any  Greek  scholar  in  that  aj^e  except 
Abelard  and  Heloise,  and  probably  neither 
of  them  knew  iniioh.  Hist,  de  TUtiireta.  de 
Paris,  t.  i.  p.  259.  * 

The  ecctesiastical  language,  it  ma^  be 
observed,,  waa  full  of  Greek  words  li^tinized. 
But  this  process  had  taken  place  before  the 
filth: century;  and  moet  of  tbem'^Klttbe 
found  m  the  liatin  dictionaries.  A  Greek 
word  was  now  and  then  borrowed,  as  more 
imposinf  tfian'  th^    correspondent    Latia* 

3 us  the  English  and  other  kings  sometimes 
led  themselves  Basileus,  instead  of  Rex. 
It  will  not  be  supposed,  that  I  have  pro- 
fessed to  emunera^e  all  the  persons,  of  whose 
ac^iuaintance  with  th^  Greek  tongue  some 
evidence  may  be  found;  nor  have  I  ever 
directed  my  attention  to  the  subject  with 
that  view.  DknibitlesB  the  list  might  be 
more  than  doubled.  But,  if  ten  times  the 
number  could  be  found,  we  should  still  be 
entitled  to  say,  that  the  language  was  almost 
unknown,  and  that  it  could  .haye  had  no  in* 
fluence  on  the  condition  of  literature. 
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CHAP,  stood  so  much  as  the  Greek  characters.*  Nor  is  there  probably  a 
PART  II  ^^°g^^  ^^^^  quoted  from  any  poet  in  that  language  from  the  sixth  to 
^-•^v^^  the  fourteenth  century. 

STATE  OF         

SOCIETY.      The  first  to  lead  the  way  in  restoring  Grecian  learning  in  Europe' 
IIlivA    were  the  same  men  who  had  revived  the  kindred  muses  of  Latium, 

rcTivcs  III  ' 

te^S"^-  Petrarca  and  Boccaccio.  Barlaam,  a  Calabrian  by  birth,  during  an 
*"'^"  embassy  from  the  court  of  Constantinople  in  1335,  was  persuaded  to 
become  the  preceptor  of  the  former,  with  whom  he  read  the  works 
of  Plato.-f-  Leontius  Pilatus,  a  native  of  Thessalonica,  was  encou- 
raged some  years  afterwards  by  Boccaccio  to  give  public  lectures 
upon  Homer  at  Florence.:};  Whatever  might  be  the  share  of  general 
attention  that  he  excited,  he  had  the  honour  of  instructing  both  these 
great  Italians  in  his  native  language.  Neither  of  them  perhaps 
reached  an  advanced  degree  of  proficiency ;  but  they  bathed  their 
lips  in  the  fountain,  and  enjoyed  the  pride  of  being  the  first  who  paid 
the  homage  of  a  new  posterity  to  the  father  of  poetry.  For  some 
time  little  fruit  apparently  resulted  from  their  example ;  but  Italy 
had  imbibed  the  desire  of  acquisitions  in  a  new  sphere  of  knowledge, 
which,  after  some  interval,  she  was  abundantly  enabled  to  reaHze. 
A  few  years  before  the  termination  of  the  fourteenth  century,  Ema- 
nuel Chrysoloras,  whom  the  emperor  John  Palaeologus  had  pre- 
viously sent  into  Italy,  and  even  as  far  as  England,  upon  one  of  those 
unavailing  embassies  by  which  the  Byzantine  court  strove  to  obtain 
sympathy  and  succour  from  Europe,  returned  to  Florence  as  a 
public  teacher  of  Grecian  hterature.§  His  school  was  afterwards  re- 
moved successively  to  Pavia,  Venice  and  Rome ;  and  during  nearly 
twenty  yjears  that  he  taught  in  Italy,  most  of  those  eminent  scholars, 

*  Nemo  est  qui  Graecas  litems  ndrit;  at  non  satis  plead  perceperim,  percepi  tainea 

ego  in  hoc   Latinitati  compatior,  quae  sic  quantum  potui;  nee  dubium,  si  pennansisset 

omnino  Graeca  abjecit  studia^  ut  etiam  non  homo  ille  vagus  diutius  penes  nos^  qum  pie* 

nostamus    characteres    literarum.     Genea*  nius  percepissem.  id.  p.  4. 
loffias  Deoram,  apud  Hodium   de   Gnecis         §  Body  -places  the   commencement  of 

Ulustribus,  -p.  3.  Ghrysoloras's  teaching  as  early  as  1  Sg  1 .  p.  3. 

t  Mem.  de  P^tranjue/i.  p.  407.  But  Tiraboschi,  whose  research  was  more 

•    X  id.  p.  447* ;  t.  ill.  p.  634.     Hody  de  precise,  fixes  it  at  "the  end  of  1396  or  be- 

Graecis  iHust.  p.  2.     Boccace  speaks  mo-  ginning  of  1397.  t.vii.  p.  1^. 
destly  of  his  own  attainments  in  Greek :  etsi 
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whom  I  have  already  named,  and  who  distinguish  the  first  half  of  CHAP. 


that  century^  derived  from  his  instruction  their  knowledge  of  the 
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Greek  tongue.  Some,  not  content  with  being  the  disciples  of 
Chrysoloras,  betook  themsdves  to  the  source  of  that  Uterature  at  Iocikt^ 
Constantinople ;  and  returned  to  Italy,  not  only  with  a  more  accu- 
rate insight  into  the  Greek  idiom  than  they  could  liiave  attained  at 
home,  bu(t  with  copious  treasures  of  manuscripts,  few,  if  any,  of 
which  -can  have  existed  previously  in  Italy,  where  mme  had  ability 
to  read  or  value  them;  so  that  the  principal  authors  of  Grecian 
antiquity  may  be  considered  as  brought  to  light  by  these  inquirers, 
the  most  cdebrated  of  whoni  are  Guarino  of  Verona,  Ajurispa,  and 
Filelfo.  The  second  of  these  brought  home  to  Venice  ia  1433  not 
kss  than  tvmo  hundred  and  thirty *eight  volumes.* 

The^fisdl  of  that  eastern  ^^tnpire,  which  hadiso  long  out-tived  alt  state  or 
other  pretensions  to  respect,  that  it  scarcely  retained  that  founded  g^^"^ 
upon  its  antiquity,  seems  to  have  been  providentally  delayed,  till 
Italy  was  ripe  to  nom^sh  the  scattered  seeds  of  literature  that  would 
have  perished  a  few  ages  eailier  in  tte  common  cataslrophe.     From 
the  commencement  of  the  fifteenth  century,  even  the  natiimal  pride^ 
of  Greece  could  not  blind  her  to  the  signs  of  approaching  ruin.     It 
was  no  longer  possible  to  inspire  the  European  republic,  distracted 
by  wars  and  restrained  by  calculating  policy,  with  the  generous  ^^a- 
ticism  of  tbe4:rusades ;  and  at  the  council  of  Florence,  kk  14S9»  the 
court  and  church  of  Constantinople  had  the  mortification  of  sacrifi-* 
cing  their  long-cherished  faith,  without  experi^wing  any  sensible 
return  of  protection  or  security.     The  learned  Greeks  were  perhaps 
the  first  to  anticipate,  and  certainly  not  the  last  to  avoid  ti^ir 
country's  destruction.     The  council  of  Floreace  brought  many  of 
them  into  Italian  connexions,  and  held  out  at  least  a  temporary  ac- 
commodation of  their  confiicting  opinions.     Though  the  Roman 
pontiffs  did  nothings  and  probably  could  have  done  nothing  efiectual 
for  the  empire  of  Constantmople,  they  were  very  ready  to  protect 

^  *  Turaboschi,  t.^vi..p.  102.    Itoscoe's  LoreiMO  4p*  Medici,  vol.  i.  pu  4S. 
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CHAP,  and   reward   the   learning  of  individuals.     To   Eugenius   IV.,  (o 

^'     Nicolas  v.,  to  Pius  II.,  and  some  other  popes  of  this  age,  the  Greek 

^-^y-^  exiles  were  indebted  for  a  patronage  which  they  repaid  by  splendid 

QT  A  '1*1.'  f\  U* 

SOCIETY,  services  in  the  restoration  of  their  native  literature  throughout  Italy. 
Bessarion,  a  disputant  on  the  Greek  side  in  the  council  of  Florence, 
was  well  content  to  renounce  the  doctrine  of  single  procession  for  a 
cardinal's  hat ;  a  dignity  which  he  deserved  for  his  learnings  if  not 
for  his  pliancy.  Theodore  Gaza,  George  of  Trebizond,  and  Ge-, 
mistus  Pletho  might  equal  Bessarion  in  merit,  though  not  in  honours.. 
They  all  however  experienced  the  patronage  of  those  admirable  pro- 
tectors of  letters,  Nicolas  V.,  Cosmo  de*  Medici,  or  Alfonso  king  of 
Naples.  These  men  emigrated  before  the  final  destruction  of  the 
Greek  empire;  Lascaris  and  Musurus,  whose  arrival  in  Italy  was 
posterior  to  that  event,  may  be  deemed  perhaps  still  more  con- 
spicuous; but  as  the  study  of  the  Greek  language  was  already 
restored,  it  is  unnecessary  to  pursue  the  subject  any  farther. 

The  Greeks  had  preserved,  through  the  course  of  the  middle  ages,, 
their  share  of  ancient  learning  with  more  fidelity  and  attentioa  than: 
was  shewn  in  the  west  of  Europe.  Genius  indeed,  or  any  qriginaL 
excellence,  could  not  well  exist  along  with  their  cowardly  despotism 
and  their  contemptible  theology,  more  corrupted  by  frivolous  sub- 
tletiei^  than  that  of  the  Latin  church.  The  spirit  of  persecution, 
naturally  allied  to  despotism  and  bigotry,  had  nearly,  during  one 
period,  extinguished  the  lamp,  or  at  least  reduced  the  Greeks  to  a. 
level  with  the  most  ignorant  nations  of  the  west.  In  the  age  of  Jus- 
tinian, who  expelled  the  last  Platonic  philosophers,  learning  began 
rapidly  to  decline;  in  that  of  Heraclius,  it  had  reached  a  much, 
lower  point  of  degradation;  and  for  two  centuries,  especially  while, 
the  worshippers  of  images  were,  persecuted  with  unrelenting  in- 
tolerance, there  is  almost  a  blank  in  the  annals  of  Grecian  literature.* 

*  The  authors  most  conversant  with  By-  to  Ihem  in  the  west.     Syncellos,  for  exam- 

zantine  learning  agree  in  this.    Nevertheless,  pie,  is  of  great  use  in  chronology,  because 

there  is  one  manifest  difference  between  the  be  was  acquainted  with  maiw  ancient  histo- 

Greek  writers  of  the  worst  period,  «uch  as  ries  now  no  more.     But  Bede  possessed 

the  eighth  ceouiry,  and  those  who  correspond  nothing  which  we.  have  lost ;  and  his  compi- 
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But  about  the  middle  of  the  ninth  century,  it  revived  pretty  sud-  CHAPi 
denly,  and  Tvidi  considerable  success.*    Though,  as  I  have  observed,  ^^^* 
we  find  in  very  few  ihstances  any  original  talent,  yet  it  was  hardly  '^'^-v^ 
less  important  to  have  had  compilers  of  such  erudition  as  TPhotius,  sociIitv 
Suidas,  Eustathius  and  Tzetzes*     "With  these  certainly  the  Latins  of 
the  middle  ages  could  not  place  any  names  in  comparison.   '  They 
possessed,  to  an  exteit  which  we  cannot  precisely  appreciate,  many 
of  those  poets,  historians  and  orators  of  ancient  Greece,  whose  loss 
we  have  long  regretted,  and  must  continue  to  deem  irretrievable. 
Gitett  havoc  indeed  was  made  in  the  libraries  of  CJonstantinople  at  its 
capture  by  the  Latins ;  an  epoch  from  which  a  rapid  decline  is  to 
be  traced  in  the  literature  of  the  eastern  empire.     Solecisms  and 
barbarous  terms,  which  sometimes  occur  in  the  older  Byzantine 
writers,  are  said  to  deform  the  style  of  the  fourteenth  and  fifteenth 
centuri^.-f-    The  Turkish  ravages  and  destructipn  of  monasteries 


ktions  are  oonsequentty  altogether  unprofit- 
able. The  eighth  century,  the  sseculum 
icoAoelasticam  of  Oave,  low'as  it  was  in  all 

B^hte  literature,  produced  one  man,  St.  John 
amascenus,  who  has  been  deemed  the 
founder  of  scholasfic  theology,  and  who  at 
least  set  the  example  of  that  style  of  rea- 
soiling  in  the  east.  This  person,  and  Mi^ 
chael  Psellus,  a  philosopher  of  the  eleventh 
eentury,  are  the  only  considerable  men,  as 
origmdl  writers,  in  the  annals  of  Byzantine 
literature. 

f-  The  honour  of  restoring  ancient  or 
beatben  literature  is  <lae  to  tfie  Csesar  Bar-* 
das,  nncle  and  minister  of  MichaeA  II.  Ce- 
dremus  speaks  of  it  in  die  ft>llowing  terms : 
tM/MM^  ^  luf 1 7i}(  8^  <ro^a$,  (i}y  yaq  n  iroXXfr 

ml^jSa^  ixtff I?  TflDv  ffirip}|etft>y  afoftTas^  loo¥  fuw 

^i^tfcre^iaf  xaT  6n;7a7«t/3tfOYXiidK  cy7i}M«yy0top«* 
xai  Him  fi0  ixpivtt  afffioLttxiiv  m  eirtgy^t 
T^f^mh.  K.  r.  X.  Hist.  Byzant.  Script.  (Lutet.) 
t.  X.  p.  547.  Bardas  found  out  and  pro- 
moted Photius,  afterwards  patriarch  of  Con« 
stautinople,  and  equally  fismous  in  the  annals 
of  the  church  and  of  learning.  Gibbotl 
passes  perhaps  too  rapidly  over  the  Byzan- 
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tine  Kterature,  •chap,  53.  In-  this^  as  in  naojr 
other  places,  tha  masterly  boldness  and  pre^ 
oision  of  his^  outline,  whick  astonish  those 
who  have  trcfdden  parts  of  the  same  field,  is 
apt  to  escape  an  uninformed  reader. 

f  Du  Cange,  Pnafetio'ad  Glosaar.  Gne- 
citatis  Medii  JEvi.  Anm,  Conmana  quotes 
some  -popular  lines,  which  seem  to  be  tfad 
earliest 'Specimen  extant  of  the  Romaic  dia« 
lisct,  or  something  approaching  it^  as  they 
observe  no  grammatical  inflexion^  and  bear 
about  the  same  resemblance  to  ancient 
Greek  that  the  worst  law-charters  of  the 
ninth  and  tenth  centniieB  do  to  pure  Latin* 
In  fact,  the  Greek  language  seems  to  have 
declmed  much  in  the  same  manner  as  the 
Latm  <bd,  and  almost  at  as  early  a  perkwU 
In  die  sixth  century,  Damascms,  a  Platonic 
philosopher,  mentions  the  oM  language  as 
distinct  from  that  which  was  venuMnJar,  n^ 
etgyoLMv  y^jcolleiv  wrt^  7i)y  tdicoiv^v  jMXfTtfo^K 
Du  Cange,  ibid.  p.  1 1  •  It  is  well  known 
diat  the  popi^,  or  political  verses  of 
Tzetzes,  a  writer  of  Ae  twelfth  century,  are 
accenteal;  that  is,  are  to  be  read,  as  Ae 
modem  Greeks  do,  by  treating  every  acute 
or  circumflex  syllable  as  long,  without  re«> 
gard  to  its  original  quantity.  This  innova^ 
tioo,  which  must  have  produced  still  greater 
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CHAP,  ensued ;  and  in  the  cheerless  intervals  of  immediate  terror,  there  was 
no  longer  any  encouragement  to  preserve  the  monuments  of  an  ex- 
piring language  and  of  a  name  that  was  to  lose  its  place  among 


IX 

PART  IL 


STATE  OF         .  •  & 

SOCIETY,  nations.* 


JJterature 
not  much 
improved 
beyond 
ItttJjr. 


That  ardour  for  the  restoration  of  classical  literature  which  ani- 
mated Italy  in  the  first  part  of  the  fifteenth  century  was  by  no  means 
common  to  the  rest  of  Europe.  Neither  England,  nor  France,  nor 
Germany  seemed  aware  of  the  approaching  change.  We  are  told 
that  learning,  by  which  I  believe  is  only  meant  the  scholastic  onto- 
logy, had  begun  to  decline  at  Oxford  from  the  time  of  Edward  III.^ 
And  the  fifteenth  century,  from  whatever  cause^  is  particularly  barren 


confusion  of  metrical  rules  than  it  did  in 
Latin,  is  much  older  than  the  age  of  Tzetzes; 
ify  at  least,  the  editor  of  some  notes  sub- 
joined to  Meursius's  edition  of  the  Themata 
of  Constantine  Porphyrogenitus  (Lugduni, 
1617)  is  right  in  ascribing  certain  political 
verses  to  that  emperor,  who  died  in  9^9* 
These  verses  are  regular  accentual  trochaics. 
But  I  believe  they  have  since  been  given 
to  Constantine  Manasses,  a  writer  of  the 
eleventh  century. 

According  to  the  opinion  of  a  modern 
traveller,  (Hobhouse's  Travels  in  Albania, 
letter  33,)  the  chief  corruptions  which  dis- 
tinguish the  Romaic  from  its  parent  stock, 
especially  the  auxiliary  verbs,  are  not  older 
than  the  capture  of  Constantinople  by  Ma- 
homet II.  But  it  seems  difficult  to  obtain 
any  satisfactory  proof  of  this ;  and  the  auxi- 
liary verb  is  so  mitural  and  convenient,  that 
the  ancient  Greeks  may  probably,  in  some 
of  their  local  idioms,  have  fallen  into  the 
use  of  it;  as  Mr.  H.  admits  they  did  with 
respect  to  the  future  auxiliary  ^sKu,  See 
some  instances  of  this  ia  Lesbonax  irt^i 
rXi)fMt1»y,  ad  finem  AmnM>nii,  cur^  Valc- 
kenaer.  - 

*  Photjus  (I  write  on  the  authority  of  M. 
Heeren)  quotes  Theopompus,  Arriaii's  his- 
tory of  Alexander's  successors^  and  of  Par- 
thia,  Ctesias,  Agatharcides,  the  whole  of 
Diodorus  Siculus,  Polybius,  and  Dionysius 
<if  Halicamassus,  twenty  lost  orations  of 
Demosthenes,  almost  two  hundred  of  Lysias^ 
tixty-^our  of  I^^us,  above  fifty  of  Hype-* 


rides.  Heeren  ascribes,  the  loss  of  these 
works  altogether  to  the  Latin  capture  of 
Constantinople,  no  writer  subsequent  to  that 
time  having  q^uoted  them.  Essai  sur  les 
Croisades,  p.  41^.  It  is  difficult  however 
not  to  suppose,  that  some  part  of  the  de- 
struction was  left  for  the  Ottomans  to  per- 
form, ^leas  Sylvius  bemoans,  in  his 
speech  before  the  diet  of  Frankfort,  the  vast 
losses  of  literature  by  the  recent  subversion 
of  the  Greek  empire.  Quid  de  libris  dicam^ 
qui  illic  erant  innumerabiles^nondum  Latinis 

cogniti  ? Nunc  ergo,  et  Homero  et 

Pindaro  et  Menandro  et  omnibus  illustrio- 
ribus  poetis,  secunda  mors  erit.  But  nothing 
can  be  inferred  from  this  declamation,  ex- 
cept, perhaps,  that  he  did  not  know  whether 
Menander  still  existed  or  not.  ^n.  Sylv. 
Opera,  p.  7 15. ;  also  p.  88  K  Harrises  Phi- 
lological  Inquiries,  part  iii.  c.  4.  It  is  a  re^ 
markable  proof,  however,  of  the  turn  which 
Europe,  and  especially  Italy,  was  taking, 
that  a  pope's  legate  should,  on  a  solemn  oc- 
casion, descant  so  seriously  on  the  injury 
sustained  by  profane  literature. 

An  useful  summary  of  the  lower  Greek 
literature,  taken  chiefly  from  the  Bibliotbeca 
Gneca  of  Fabricius,  will  be  found  in  Bering- 
ton's  Literary  History  of  the  Middle  Ages^ 
Appendix  I. ;  and  one  rather  more  copious 
in  Schcell,  Abr6g£  de  la  litt^rature  Grecque. 
(Paris,  1812.) 

t  Wood's  Antiquities  of  Oxford,,  vol.  i. 
p.  537. 
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of  writers  in  the  Latin  language.    The  study  of  Greek  was  only  in-  CHAP.' 
troduced  by  Grocyn  and  Linacer. under  Henry  VII.  and  met  with    ^^' 
violent  opposition  in  the  university  of  Oxford,  where  the  unlearned  "— s^^ 
party  styled  themselves  Trojans,  as  a  pretext  for  abusing  and  insult-  socicty^ 
ing  the  scholars.*    Nor  did  any  classical  work  proceed  from  the 
respectable  press  of  Caxton.     France,   at  the  beginning  of  the 
fifteenth  age,  had  several  eminent  theologians;   but  the  reigns  of 
Charles  VII.  and  Louis  XI.  contributed  far. more  to  her  political 
than  her  hterary  renown.     A  Greek  professor  was  first  appointed  at 
Paris  in  1458,  before  which  time  the  language  had  not  been  pubUcLy 
taught,  and  was  Uttle  understood.-f-    Much  less  had  Germany  thrown 
off  her  ancient  rudeness,    .^neaa  Sylvius  indeed,  a  deliberate  flat- 
terer, extols  every  circumstance  in  the  social  state  of  that  country ; 
but  Campano,  the  papal  legate  at  Ratisbon  in  147 1>  exclaims  against 
the  barbarism  of  a  nation,  where  very  few  possessed  any  leamiiig» 
none  any  elegance.:}:    Yet  the  progress  of  intellectual  cultivation,  at 
least  in  the  two  former  countries,  was  uniform,  though  silent ;  Ubra- 
ries  became  more  numerous,  and  books,  afler  the  happy  inv^ition 
of  paper,  though  still  very  scarce,  might  be  copied  at  less  expense. 
Many  colleges  were  founded  in  the  EBgUsh  as  well  as  foreign  uni* 
versities  during  the  fourteenth  and  fifteenth  centuries.    Nor  can  I 
pass  over  institutions  that  have  so  eminently  contributed  to  the  lite* 
rary  reputation  of  this  country ,  and  that  still, continue  to  exercise  sa 
conspicuous  an  influence  over  her  taste  and  knowledge,  as  the  two 
great  schools  of  grammatical  learnings  Winchester  and  Eton;  tha 


*  Roper's  Vita  Mori,  ed.  Hearae,  p.  7^-  Braccio  boasts  se  nunqaam  deoruoi  imiuor-' 

t  Crevier,  I.  iv.  p.  £43. ;  see  too  p.  46.  talium  templa  viol&sse.    Troops  coiiimttting> 

I  locredibilis  ingeuiorum  barfoanet  est;  outra^  in  a  city  are.  accused  vixpnes^uea* 

fanssimi   literas  ndrunt,  nulli  elegantiam.  tales  incest^se.    In  the  terms  of  treaties,  he 

Papiensb  Epis^lsB,   p.   377.     Campano's  employs  the  old  Roman  forms;  ezercitum 

notion  of  elegance  was  ridiculous  enough,  trajicito— oppida  pontificis  sunto,  8cc.    And 

Nobody  ever  carried  farther  the  pedantic  with  a  most  absuod  pedantsy,  the  ecclesias* 

affectation  of  avoidtng  modom  terms  in  his  tical  state  ia  called  Romanum  imperium. 

Latiaity.    Thus,  in  the  life  of  Braccio  da  CampMii  Vita  Biaccii^  in  MuratoTi  Script. 

Montone,  he  renders  his  meaning  almost  Rer.  Ital.  t.  xix. 
unintelligible  by  excess  of  classical  purity. 
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CHAP,  one  founded  by  William  of  Wykeham,  bishop  of  Winchester,  in 
1373 ;  the  other,  in  1432,  by  King  Henry  the  Sixth  * 
But  while  the  learned  of  Italy  were  eagerly  exploring  their  recent 
socilrY!  acquisitions  of  manuscripts,  decyphered  with  difficulty,  and  slowly 
Invention    circulatcd  from  hand  to  hand,  a  few  obscure  G^mans  had  gradually 

ofprioting.  .  ,  o  •/ 

perfected  the  most  important  discovery  recorded  in  the  annals  of 
mankind.     The  invention  of  printing,  so  far  from  being  the  result  of 
philosophical  sagacity,  does  not  appear  to  have  been  suggested  by 
any  regard  to  the  higher  branches  of  literature,  or  to  bear  any  other 
relation  than  that  of  coincidence  to   their  revival  in  Italy.  -    The 
question,  why  it  was  struck  out  at  that  particular  time,  must  be  re-? 
ferred  to  that  disposition  of  unknown  causes  which  we  call  accidents 
Two  or  three  centuries  earUer,  we  cannot  but  acknowledge,  the  dis- 
covery would  have  been  almost  equally  acceptable.     But  the  inven- 
Xiaa  of  paper  seems  to  have  naturally  preceded  those  of  engraving 
and  printing.     It  is  generally  agreed,  that  playing  cards,  which  have 
been  traced  far  back  in  the  fourteenth  century,  gave  the  first  notion 
of  taking  off  impressions  from  engraved  figures  upon  wood.     The 
second  stage,  or  rather  second  application  of  this  art,  was  the  repre- 
sentation of  saints  and  other  rehgious  devices,  several  instances  of 
which  are  still  extant.     Some  of  these  are  accompanied  with  an 
entire  page  of  illustrative  text,  cut  into  the  same  wooden  blqck. 
This  process  is  indeed  far  removed  from  the  invention  that  has  given 
immortality  to  the  names  of  Fust,  Schceffer  and  Guttenberg,  yet  it 
probably  led  to  the  consideration  of  means  whereby  it  might  be  ren- 
dered less  operose  and  inconvenient.     Whether  moveable  wooden 
characters  were  ever  employed  in  any  entire  work  is  very  question- 
able;  the  opinion  that  referred  their  use  to  Laurence  Coster  of 
Haarlem  not  having  stood  the  test  of  more  accurate  investigation. 

**  A  letter  from  Master  William  Paston  from  what  we  denominate  nonsoise  verses, 

at  Eton  (Paston  Letters,  vol.  i.   p.  299')  But  a  more  material  observation  u  that  the 

proves  that  Latin  versification  was  taught  sons  of  country  gentlemen  living  at  a  con-* 

there  as  early  as  the  beginning  of  Edward  siderable  distance  were  already  sent  to  public 

IV.*s  reign.     It  is  true  that  the  specimen  he  schools  for  giammatacal  education., 
rather  proudly  exhibits  does  not  much  differ  i 
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They  appear,  however,  in  the  capital  Icitters  of  some  early  priated  CHAP, 
books.     But  no  expedient  of  this  kind  could  have  fulfilled  the  great  ^^^\j, 
purposes  of  this  invention,  until  it  was  perfected  by  founding  metal  ^--N-i*^ 
types  in  a  matrix  or  mould,  the  essaitial  characteristic  of  priiiting,  society. 
as  distinguished  from,  other  arts  that  bear  some  analogy  to  it. 

The  first  book  that  ii^ued  from  the  presses  of  Fust  and  his  asso* 
ciates  at  Mentz  was  an  edition  of  the  Vulgate,  commonly  called  tiie 
Mazarine  Bible,  a  copy  having  been  discovered  in  the  library  that 
owes  its  name  to  Carding  Ma^arin  at  Paris*  This  is  supposed  to 
have  been  printed  betwe^i  the  years  1460  and  1455.*  In  1457  an 
edition  of  the  Psalter  appeared^  and  in  this  the  indention  was  an-* 
nounced  to  the  world  in^  boasting  cok>phon^  though  certeinly  not 
unreasonably  bold.'t  Anoth^  editioiEi  of  the  Psalter^  one  of  an 
ecclesiastical  book,  Durand's  account  of  litur^cal  offites,  one  of 
the  Constitutions,  of  Pope  Clement  V.^  aJud  one  of  a^ popular  tDeatise 
on  general  science,  cdlletd  the  Catholicon,  fill  up  the  interval  till  14^ 
whea  the  second  Ment:;  Bil:^  proceeded  from  the  aaoae  pnnters.:|; 
This,  in  the  opinion  of  some,  mth^  earliest  book  in  which  cast  types 
were  employed ;  those  of  the^Mtoarine  Bible  having  been  cut  with  thq  ^ 
band.  But  this  is  a  controverted  point.  In  1465^  Pust  and  Schcefies 
published  an  edition  of  Cicero's  Offices,  the  first  tribute  of  the  w^ 
art  to  polite  Uterature.  Two  pupils  of  their  school,  Sweynheim  and 
Pannartz,  migrated  the  same  year. into. Italy,  and  printed  Dohatus's 
grammar,  and  the  works  of  Lactantius  at  the  monastery  of  Subiaco . 
in  the  neighbourhood  of  Rome,§  Venice  had  the  honour  of  extend- 
ing her  patronage  to  John  of  Spira,  the  first  who  appUed  the  art  on . 
an  extensive  scale  to  the  pubUcation  of  classical  writers.||  Several  ^ 
Latin  authors  came  forth  from  his  press  in  1470 ;  and  during  the.: 

*  De  Bare,  t.  i.  p.  30.     Several  copies  ^  Tlreboschi^  t.  vi.  p.  140. 

of  this  book  have  come  to  light  since  its  K  Sanuto  mentions  an  (urder  of  the  senate 

discovery.  in  14699  ^^^  John  of  Spira  should  print  the 

t  id.  t.  i.  p.  ?!•  epbtles  of  Tally  and  rliny  for  five  years, 

X  M£m.  de  PAcad.  des  Inscriptions,  t.  and  that  no  one  else  should  do  so.    Script. 

^iv.  p.  265.    Another  edition  of  the  Bible  is  Rerum  Italic,  t.  xxii.  p.  1 189. 

supposed  to  have  been  printed  by  Pfister  at 

Bamberg  in  1459* 
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CHAP,  next  ten  years,  a  multitude  of  editions  were  published  in  various 
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parts  of  Italy.*     Though,  as  we  may  judge   from   their  present 


scarcity,  these  editions  were  by  no  means  numerous  in  respect  of  im- 

STATE  OF 

SOCIETY,  pressions,  yet,  contrasted  with  the  dilatory  process  of  copying  ma- 
nuscripts, they  were  like  a  new  mechanical  power  in  machinery, 
and  gave  a  wonderfully  accelerated  impulse  to  the  intellectual  culti- 
vation of  mankind.  From  the  aera  of  these  first  editions  proceeding 
from  the  Spiras,  Zarot,  Janson,  or  Sweynheim  and  Pannaitz,  litera- 
ture must  be  deemed  to  have  altogether  revived  in  Italy.  The  sun 
was  now  fully  above  the  horizon,  though  countries  less  fortunately 
circumstanced  did  not  immediately  catch  his  beams,  and  the  restora- 
tion of  ancient  learning  in  France  and  England  cannot  be  consi- 
dered as  by  any  means  effectual  even  at  the  expiration  of  the  fiiteenth 
century.  At  this  point,  however,  I  close  the  present  chapter.  The 
last  twenty  years  of  the  middle  ages,  according  to  the  date  which  I 
have  fixed  for  their  termination  in  treating  of  political  history,  might 
well  invite  me  by  their  brilliancy  to  dwell  upon  that  golden  morning 
of  Italian  literature.  But,  in  the  history  ofjetters,  they  rather  ap- 
pertain to  the  modem  than  the  middle  perioci ;  nor  would  it  become 
me  to  trespass  upon  the  exhausted  patience  of  my  readers  by 
lepeatihg  what  has  been  so  often  and  so  recently  told»  the  story  of 
art  andieaming,  that  has  employed  the  comprebenaive  research  of 
a  Tiraboschi^  a  Ginguen6,  and  a  Roscoe. 

*  Tirtboschi,  ubi  supra. 
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»«*  THE  ROAiAN  NUMERALS  REFER  TO  THE  VOLUMES— THE  ARABIC  FIGURES  TO  THE 

PAGES  OF  EACH  VOLUME. 


ABBASSiDBSykhalifliofthe  dynasty  of,  i.512, 

513 — declme  of  their  power,  514,  515. 
Abelard,  (Peter)  biographical  notice  of,  ii. 

•  569,570. 

Acre,  commercial  prosperity  of,  ii.  47B — and 
note*. 

Acts  of  parliament,  an  ilMigested  mass  of 
legislative  enactments,  ii.  193,  194 — con- 
sent of  both  houses  of  parliament  necessary 
to  pass  them,  ii.  252,  253. 

Adrian  IV.  (pope)  msolent  conduct  of,  ii.  56 
— die  only  Englishman  that  evei^  sat  in  the 
papal  chair,  5?. 

Adventurers,  (military)  companies  of,  formed, 
i.  352 — and  oi^anized  by  Guamieri,  ibid, 
S53 — ravages  of  the  great  company,  353 — 
account  of  the  company  of  St.  George,  356. 

Advocates  of  the  church,  their  office,  i.  151 
— to  convents,  their  powers  and  functions, 
497. 

Agnes  Sorel,  (mistress  of  Charles  VII.)  not 
such  probably  at  the  siege  of  Orleans,  i.78, 
note. 

Agriculture,  wretched  state  of,  in  the  dark 
ages,  ii.  459^  460 — particularly  in  England, 

•  510—513 — ^in  some  degree,  however,  pro- 
gressive, 508 — 5 1 0 — its  condition  in  France 
and  Italy,  513,  514. 

Aid^y  (feudal)  in  what  cases  due,  i.  134 — 
when  due  and  how  levied  in  England,  under 
the  Norman  kings,  ii.  172— not  to  be  im- 
posed without  die  consent  of  parlianf^ent, 
180. 

Albans,  (St.)  when  first  represented  in  parlia- 
ment, ii.  233 — 236. 
VOL.  ii« 


Albert,  arch-duke,  of  Austria,  oppresses  the 

Swiss,  i.  498 — ^his  death,  ibid. 
Albert  II.  (emperor  of  Germany)  reign  of,  i. 

477.  ... 

Albigeois,  crusade  against,  i,  27 — their  tenets, 
ii.  529,  530,  and  notes. 

Alfonso  of  Aragon,  adopted  by  Joanna  IT. 
quQcn  of  Naples,  i.  372 — ascends  the 
tnrone,  374 — forms  an  alliance  with  Milan, 
375 — joins  the  quadruple  league  of  1455, 
376 — iis  death  and  character,  ibid. 

Alfred  the  Great,  extent  of  his  dominions,  ii. 
130 — was  not  the  inventor  of  trial  by  jury, 
142 — 145— nor  of  the  law  of  frankpledge, 
146. 

AHce  Ferrers,  (mistress  of  Edward  III.)  par- 
liamentary proceedings  against,  ii.  26 1 — 
repeated,  262 — again  impeached,  264. 

Alienation  of  lands,  fines  on,  i.  130 — 132. 

Alienations  in  mortmain,  restrained  in  various 
parts  of  Europe,  ii.  87,  88. 

Aliens,  liable  for  each  other's  debts,  ii.  485. 

Alodial  lands,  nature  of,  i.  102,  103 — when 
changed  into  feudal  tenures,  119;  120. 

Alvaro  de  Luna,  power  and  fell  of,  i.  407- 

Amalfi,  (republic  of)  notice  of,  ii.  477 — ^the 
mariner's  compass  not  invented  there,  480 
— the  Pandects,  whether  discovered  there, 
562. 

Anglo-Norman  government  of  Engl  and  ^  tyraii*  ' 
ny  of,  ii.  I69 — its  exyotionN,  170 — general 
taxes,  172 — rigiit  of  legislation  p  173— laws 
and  charters  of  the  Anglo-Norman  kings, 
174-^stateof  the  constitiition  under  Henry 
III.,  180 — coiifta  of  justice,  187. 

Anglo-Saxons,  historical  sketch  of,  ii-  128 — 
1 3 1 — influence  of  provmcial  governors,  1 32. 

4  4. 
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— distribution  of  the  people  into  thanes 
and  ceorls,  J  33 — their  wittenagemot,  \3o 
—judicial  power,  137 — division  into  coun- 
ties, hundreds,  and  tythings,  J  38  —  their 
county-court  and  suits  therein,  138-^140 — 
trial  by  jury,  140 — law  of  frankpledge, 
ibid. — whether  the  system  of  feudal  tenures 
was  known  to  the  Anglo-Saxons,  151 — 157. 

Andrew,  (king  of  Naples)  murder  of,  i.  368. 

Anjou.     See  Charles  (count  of  Anjou). 

Anne,  (duchess  of  Brittany)  married  by  Charles 
Vlll.  of  France,  i.  98. 

Antrustions,  leudes,  or  tideles,  of  the  Frank 
empire,  rank,  and  dignity  of,  i.  110 — were 
considered  as  noble,  1 13. 

Apanages,  nature  of,  i.  86. 

Appeals  for  denial  of  justice  in  France,  ac- 
count of,  i.  li)7,  198— the  true  date  of,  H)^, 
note  *. 

Appeals  to  the  Roman  see,  when  established, 
ii.  24,  25. 

Arabia,  state  of,  at  the  appearance  of  Mo- 
hammed, i.  505,  506. 

Aragon,  (kingdom  of)  when  founded,  i.  394 
— ^its  population,  438,  tiote — its  constitu- 
tion, 435 — originally  a  sort  of  regal  aristo- 
cracy, ibid. — privileges  of  the  ricoshombres 
or  barons,  ibid,  436— of  the  lower  nobility, 
436— of  the  burgesses  and  peasantry,  437 
— ^libertie^  of  the  Aragonese  kingdom,  ibid, 
— general  privilege  of  1283,438 — privilege 
of  nnion,  ibid. — when  abolished,  440 — 
office  of  justiciary  when  established,  440 — 
office  and  power  of  the  justiciary,  441 — 
447 — rights  of  legislation  and  taxation,  447, 
448— cortes  of  Aragon,  448, 449 — popular 
representation  more  ancient  in  Aragon  than 
in  any  other  monarchy,  449,  note — police, 
450,  45 1 — union  of  this  kingdom  with  Cas- 
tile, 451,  452. 

Arbitration,  determination  of  suits  by,  preva- 
lent in  thie  church,  ii.  10 — 12. 

Archenfeld,  (manor  of)  private  feuds  allowed 
m  by  custom,  ii.  200- 

Archers  (English)  superiority  of,  i.  53 — their 
pay,  75 — were  employed  by  William  the 
Conqueror,  359- 

Architecture,  (civil)  state  of,  in  Englaihd,  ii. 
495— 500— in  France^,  500— in  Italy,  501. 

Architecture,  (ecclesiastical)  state  of,  ii.  505 
—508 

Ardoin,  marquis  of  Ivrea,  elected  king  of 
Italy,  i.  235. 

Aristotle,  writings  of,  £rst  known  in  Europe 


through  the  Spanish  Arabs,  ii.  575,  notef — 
his  writings  ill  understood  and  worse  trans- 
lated by  the  schoolmen,  577,  578 — irre- 
ligion  the  consequence  of  the  unbounded 
admiration  of  his  writings,  579,  and  note. 

Armagnacs,  faction  of,  i.  69 — their  proceed- 
ings, 70.  72. 

Armorial  bearings,  origin  of,  i.  145,  146. 

Armorican  republic,  existence  of,  question- 
able, i.  2.  and  notes. 

Arms,  (defensive)  of  the  fifteenth  century,  i. 
358—360. 

Army,  (English)  pay  of,  in  the  fourteenth 
century,  i.  75.  223,  notef. 

Army,  (French). — A  standing  army  first  es- 
tablished by  Charles  VII.  i.  224. 

Asia,  invasion  of,  by  the  Karismians  and 
Moguls,  i.  522,  523* 

Assemblies.     See  Legislative  Assemblies. 

Assize,  justices  of,  when  instituted,,  ii.  188-r 
their  functions  and  powers,  189. 

Augustine  (St.)  specimen  of  the  barbarouf 
poetry  of,  ii.  430,  7iote  *. 

Aulic  council,  powers  and  jurisdiction  of,  L 
489. 

Auspicius,  (bishop  of  Toul)  specimen  of  the 
liitin  poetry  of,  ii.  430,  note  t. 

Auxiliary  verb,  (active)  probable  cause  of,  iL 
428. 

Avignon,  Roman  see  removed  to,  ii.  95— -nk 
pacity  of  the  Avignon  popesj  99 — 101. 

Azincourt,  battle  of,  i.  72,  and  note. 


Bacon  (Roger)  singular  resemblance  between 
him  and  Lord  Bacon,  ii.  581,  tiote — speci- 
men of  his  philosophical  spirit,  ibid. 

Baltic  trade,  state  of^  ii^  472-^-QrigiB  an4 
progress  of  the  Uanseatic  league^  473, 474. 

Banking,  origin  of,  ii.  488 — account  of  various 
Italian  banks,  489* 

Bagdad^  khalifs  of,  account  of,  i.  512,  513« 

Barbarians^  inroads  of,  one .  cause  of  the  de* 
cline  of  literature  in  the  latter  periods  of  the 
Roman  empire,  ii.  422. 

Barnstaple,  (borough  of)  when  first  repre^ 
sented  in  parliament,  ii.  236/  237'        '  - 

Baronies^  (English)  inquiry  iolo  (ke  nature- of, 
ii.  211 — theory  of  Selden^  that  tetiaiUs-  in 
chief  by  knight-service  were  parliftaymtary' 
barong  by  reason  of  their  feiaure,  211^  219 
—theory  of  Madox  that  they  >vejce  diatkct, 
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.  Cld — ob8emtioB9  OB  both,  ^13-^lfl — 
whether  mere  tenants  in  chief  attended  par- 
liament Qpder  Henry  III.,  215. 

Bnmis,  (Aragonese)  fnirileges  of,  i.  436. 

Baroas  of  France^  right  of  prirate  wac  exer^ 

•  cisedby  theoiyi.  163 — ^legislative  awembbes 

occasionally  held  by  them,  173 — account  of 

their  courts  of  justice,  193—196 — trial  by 

combat  allowed  in  certain  cases,  196 — 19B. 

Barrister,  moderate  fees  of,  in  the  fifteenth 
century,  ii.  521.' 

Basle,  proceedings  of  the  cotipcil  of,  ii.  109* 

Bedford,  (duke,  of)  regent  of  France  during 
the  minority  of  Henry  VI.,  i.  74 — his  cha* 

/  racter,  75— causes  of  his  success,  f6tW.*-9i 

.  his  progress  arrested  by  the  siege  of  Or- 
leans, 77. 

Belgrade,  siese  of,  i.  495. 

B^i^ict  Xtll.,  (pope)  contested  election  of, 
ii*   104 — deposed  at  the  council  of  Pisa, 

.    105, 

Benefices,  grants  of  land  so  catted,  i.  1 1^^— 
their  extent,  1 14—  1 16» 

Benefices,  (ecclesiastical)  gross  sale  of  .in  the 
eleventh  centuf^,  ii.  40 — Boiiifiice  marquis 

.  of  Tuscany  flogged  by  «m  abbot  for  selling 
bendices,    48,    moie  f  — prese«Catioa»  to 

/  ibem,  in  aU  cases,  claimed  by  4be  popes, 
75,76. 

Benevolences,  whoi  first  taken  in  England,  ii. 

-  4J£. 

Bernard,  king  of  Italy,  put  to  death  by  Louis 

.  the  Ciebonair,  i,  13. 

Bknchi,  a  set  of  enthusiasts,  notice  of,  ii.  445. 

Bills  in   parliapnent,    power   of  originating, 

■  claimed  by  the  house  of  Conunons,  ii.  310 
*-^l2.  314,  315. 

BisbppS)  ccclesaastkal  jorisdktion  of,  ii«  10 — 
their  poLUical  power,  13,  l<4^-«lbeir  pvefeen- 

'  eions  m^ the  ninth  century,  1 7 —  1  d^^remarks 

.  0sk  the  supposed  com^essicNnr  of  the.  title  of 
universal  bishop  to  the-  bbhops  of  Rome, 
£4,  25, 720^65— encroachmeiBts  of  the  popes 

:  ohi  the  bishops,  fi9,  3a--how:elecied  m  th0 
early  «ges,  40T--wer8j  •omiaated  by  the 

*  Merovingiiin  French  kings  and  by  the  em^ 

',  perors  of  Germany  of  the  ho«»e  of  Saxony, 
4 1 ,  and  n^e  § — in  E^gbuid  were  appointed 
in  the  wiftenagemot  before;  the  conquest, 
aodmfterwaids  l^  consent  of  parli^HMSt,  41 

'  --^^ife  f  ranee  received  investitore  ftom  die 

,  eoqpcsor   Charlemagne,   4^— bishops    of 

^  Rome  elected  by  the  citisens,  and  con- 

,.  iismed'by  the  emperors,  43-»HM>t^  allowed 

41 


.  to  exercise  Iheif  fonctioiis  until  ooiifirmed 
by  the  popes,  54 — papal  encroachments  on 
the  freedon  of  episcopal  elections,  72 — 
right  of  to  a  seat  in  parliament  considered, 
207,  208— have  a  right  to  be  tried  by  the 
peers,  208,  note — had  a  right  to  vote  in 
capital  cases,  though  that  right  is  now 
abrogated  by  non-claim  and  contrary  prece- 
dents, 210,  note. 

Boccanegra,  (Simon)  elected  the  first  doge  of 
Genoa,  i.  332. 

Bocknd,  nature  of,  ii.  151 — analogy  betweed 
it  and  freehold  land,  ibid.  152 — to  what 
burthens  subject,  152. 

Bohemia,  account  of  the  constitution  of,  i. 
490,  491 — ^notice  of  the  kings  of  the  house 
of  Luxembourg,  491-*^wnr  vrith  the  Hus- 
sites in  that  country,  492,  493. 

Bologna  university,  account  of,  ii.  572. 

Bend  of  fiellowslup,  abstract  of  a  curious 
one,  ii.  227,  note. 

Bonifhce  (St.)  the  apostle  of  Germany,  deiro- 
tion  of  to  the  see  of  Rome,  ii.  26. 

Boniface  VIII.,  (pope)  character  of,  ii.  88, 
89**-his  disputes  with  Edward  I.  king  of 
England,  89— and  with  Philip  the  Fair, 
king  of  France,  90, 9 1 — ^is  arrested  by  him, 
93 — his  death,  ibid. — the  papid  power'de- 

.   dines  after  his  decease^  94. 

Books,  scarcity  of,  in  the  dark  ages,  ii.  437— 
account  of  the   principal  collections   of, 
6l  1,  612 — notices  of  early  printed  books, 
.623,624: 

Booksdlers,  condition  of,  during  the  Middle 
Hges,  ii.  610,  note*. 

Boroughs,  cause  of  summoning  deputies 
from,  :ii.  239*  319 — ^nature  of  prescriptive 
boroughs,  320 — power  of  the  sheriff  to 
omit  foonNighs,  321,  322*^reluctance  of 
boroughs  to  send  members,  323-*^who  the 
electors  in  boroughs  were,  324. 

Bourgeoisies,  how  <hstinguisfaed  from  eommu** 
nities,  i.  211,  no^^. 

Braccio  cB  Montone,  rivahry  of,  with  Sforza,* 
i.  363. 

Brethren  of  die  White  Caps,  insurrection  of| 
ii.443. 

Bretigni,  peace  of,  i.  57 — rupture  of  it,  6l. 

Britany,  (duchy  of)  state  of,  at  the  accession 
of  Charles  VIII.  to  the  throne  of  France,  i, 

-  ^f  97— jAnne  duchess  of  Brittany  marri-3d 
by  Charles  Vlll.  of  France,  98. 

Britons,  (native)  reduced  to  skvery  by  the 
Saxons^  ii.  135,  136. 

2. 
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Bruges,  state  of,  in  the  fourteenth  century,  ii. 
467,  468 — its  population,  468,  note%. 

Burgesses,  state  of,  in  Aragon,  i.  437 — in 
England,  ii.  ^4i24, 2^5 — charters  of  incorpo- 
ration granted  to  them,  2,'26 — 'iC8 — were 
first  summoned  to  parliament  in  the  4gth 
of  Henry  III.  i>.3^— whether  St.  Albans 
sent  representatives  before  that  time,  US3 
— or  Barnstaple,  236,237 — burgesses  when 
first  summoned,  239,  240 — rates  of  their 
wages,  and  how  paid,  322,  323. 

Burgesses,  why  and  when  chosen  to  serve  in 
parliament,  ii.  3 19,  320. 

Burgundy  and  Orleans,  factions  of,  i.  68 — 
the  duke  of  Orleans  murdered  by  the  fac- 
tion of  Burgundy,  69— civil  wars  between 
the  parties,  ibid* — assassination  of  the  duke 
of  Burgundy,  70. 

Burgundy,  (house  of)  its  vast  acquisitions,  i. 
88 — character  and  designs  of  Charles  duke 
of  Burgundy,  89 — insubordination  of  the 
Flemish  cities,  part  of  his  territory,  ga 


Calais,  (citizens  of)  their  wretchedness,  i.  56, 
note — treaty  of,  57,  58. 

Calixtines,  account  of,  and  of  their  tenets,  i. 
493. 

Calixtus  II.,  (pope)  concordat  of,  respecting 
investitures,  ii.  49,  50. 

Canon  law,  origin  and  progress  of,  ii.  64, 65. 

Capet,  (Hugh)  ascends  the  throne  of  France, 
i.  16— antiquity  of  this  family,  ibid,  notef 
state  of  the  country  at  that  time,  ai — ex- 
tent of  his  dominion  and  power,  21,  22. 

Capitular  elections,  when  introduced,  ii.  52. 

Caraccioli,  the  favourite  of  Joanna  queen  of 
Naples,  i.  372-'-^ssassinated,  373,  note. 

Carlovingian  dynasty,  accession  of,  to  tlie 
throne  of  France,  i.  6— decline  of  this 
family,  15. 

Castile,  (kingdom  of)  when  founded,  i.  394 — 
finally  united  with  the  kingdom  of  Leon, 
S99 — civil  disturbances  of  Castile,  403 — 
reign  of  Peter  the  Cruel,  404— of  the  house 
of  Trastamare,  405 — reign  of  John  II.  406 
-—of  Henry  IV.  407 — constitution  of  Cas- 
tile,. 409 — succession  to  the  crown,  ibid,- — 
national  councils,  ibid. — admbsion  of  depu- 
ties from  towns,  410"'-spiritual  and  tem- 
poral nobility  in  cortes,  4 1 3 — right  of  taxd^ 
tion,  4]5'-*€ontrpulof  the  cortes  oxer  the 


expenditure,  4l8-^fonn^  of  the  cortes,  4'iO 
— their   rights   in   legislation,   421— other 
rights  of  the  cortes,  424— council  of  Cas- 
tile, 425 — administration  of  justice,  426 — 
violent  actions  of  some  of  the  kings  of  Cas- 
tile, 427  —  confederacies  of  the  nobility, 
429,  430 — union  of  Castile  with  Aragon, 
45 1 ,  452 — papal  incroacliments  restrained 
in  that  kingdom,  ii.  1 16. 
Castles,  Roman,  traces  of  in  Britain,  ii.  495 
— description  of  the  baronial  castles,  496 
successive  improvements  in  them,  ibid.  497 
— account  of  castellated  mmpsions,  497- 
Castruccio  Castracani,  notice  of,  i.  288. 
Catalonia,  (principality)  government  of,  i.449i 
450 — state  of  its  commerce  and  manufac- 
tures, ii.  479,  480. 
Catharists,  tenets  and  practices  of,  ii.  5'J3. 
Caursini,  a  tribe  of  money  dealers,  notice  of, 

i.  488,  wore  f. 
Cavalry,  practice  of,  to  dismount  in  action,  i. 

360. 
Centenarius,  or  hundredary,  functions  of,  i, 

192. 
Ceorls,  condition  of,  under  the  Anglo-Saxons, 
ii.  134 — identity  of  them  with  the  villam 
and  bordarii  of  Domesday  Book,  135. 
Cerda,  (Dominic  de)  justiciary  of  Aragon, 
intrepid  conduct  of,  i.  445 — and  of  Juan  de 
Cerda,  445,  446. 
Charlemagne,  (king  of  France)  conquers  Lom- 
bardy,   i.   8 — part   of  Spain,  ibid. — and 
Saxony,  9 — extent  of  his  dominions,  10 — 
his  coronation  aa  emperor,  iAui— character, 
1 1 — 13 — legislative  assemblies  held  by  him, 
169,  170 — account  of  the  scheme  of  juris- 
diction   established    by    him,    192**-esta- 
blished  payment  of  tithes  in  France,  ii.  7 
— vigorously  maintained  the  supremacy  of 
the  state  over  the  church,  l5-<-could  not 
write,  ii.  435,  and  Tio^e— established  public 
schools,  568,  569. 
Charles  IV.  (king  of  France)  i.  46,  47. 
Charles  the  Fat,  (king  of  Franee)  insolent 

treament  of  by  pope  John  VIII.,  ii.  35. 
Charles  V.,  (king  of  Prance)  restores  that 
country  from  her  losses,  i.  62^*-expel8  the 
English  thence,  62,  6S. 
Charles  VI.,  accession  of,  to  the  throoe  of 
France,  i.  63 — state  of  the  cowitry  during 
his  minority,  64— gross  misappKcation  of 
the  revenue,  66-r-Femedial  ordinance  of, 
186,  187 — assumes  the  full  power,  6? — his 
deraogement,  ffrt^.— factions  and  c\x^\ 
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(S8-**70-»<abniitou8  state  of  France  during 
the  remainder  of  hiw  retgn^  71— <^73 — his 
death,  74« 

Charles  VII.,  character  of,  i.  77 — engages 
Scottish  auxiliaries  at  a  high  rate,  7^— re- 
trieves his  affairs,  7S»  79 — is  reconciled  to 
the  duke  of  Burgundy,  60-*-state  of  France 
during  the  letter  part  of  his  reign,  8 1 — sub- 
sequent events  of  his  reign,  8S — 84 — states- 

.  general  convoked  by  him,  IBS— rhis  preten- 
sions upon  Italy,  386,  387—389* 

Charles  VIII.  ascends  the  throne  of  France, 
L  96— marries  the  duchess  of  Britany,  98 
— and  consolidates  France  into  one  great 
lungdom,  ibid, 

Charles  the  Bad^  (king  of  Navarre)  unprin- 
cipled character  and  conduct  of,  i.  54,  65. 

Charles,  count  of  Anjou,  conquers  Naples 
and  Sicily,  i.  £84r— aspires  to  the  kingdom 
of  Italy,  285 — rebellion  of  Sicily  against 
him,  365— ^ar  in  consequence,  366. 

Charles  IV.,  (emperor  of  Germany)  reign  of, 
i.  474 — accouBt  of  the  golden  bull  issued 
by  him,  475. 

Charles,  (duke  of  Burgundy)  character  of,  i. 
89 — ^insuborcbnation  of  his  Flemish  sub- 
jects, 90— ^is  ambitious  projects,  91 — in- 
vades Swisserland  and  is  tmce  defeated, 
ibid.  92 — ^his  death,  92 — his  duchy  of  Bur- 
gundy claimed  by  Louis^  XL,  ibid* 

Chartered  towns,  when  first  incorporated  in 
France,  i.  210-— thek  privileges,  21 1,  note 
—causes  of  their  incorporation,  212 — cir- 
cumstances attending  th^  charter  of  Laon, 
213 — extent  of  their  privileges,  214 — their 
connexion  with  flie  kiag  of  France,  2 15-* 
independence  of  the  mariUme  towns,  217 
account  of  the  chattered  towns  or  commu- 
nities in  Spain,  396-^398 — progress  of 
them  in  England,  ii.  224^-*-228"r--particu- 
larly  London,  229—231. 

Chartere  of  the  Norman  kings,  account  of,  ii. 
V74— 176-^abstFact  of  Magna  Charta,  1 77 
— ^IdCW^confirmation  of  charters  by  Ed- 
ward L>  205— 207* 

Ch&telains,  rank  of,  i.  140* 

Chaucer,  account  of^  ii.  607^^— character  of  his 
poetry,  607,  608. 

Chief  justiciary  of  Epgland,  power  apd  func- 
tions of,  ii.  187,  note. 

Children,  crusade  of,  iL  443,  note* 

Cbilderic  IlL,  king  of  France,  deposed  by 
Pepin,  and  confined  in  a  convent,  i.  6. 


Chilperic,  (king  of  the  Frajaks)  literature  j>fp 
ii.431. 

Chimnies,  when  invented,  ii.  501. 

Chivalry,  origin  of,  ii.  5^ — its  connexion 
with  feudal  services,  542 — that  connexion 
broken,  543 — effects  of  the  crusades  on 
chivalry,  543,  544 — ccmnexion  of  chivalry 
with  rel^^on,  544— -and  with  gallantry,  545 
— the  morals  of  chivalry  not  always  the 
most  pure,  548 — virtues  deemed  essential 
to  chivalry,  549 — resemblance  between 
chivahrous  and  eastern  manners,  550 — evils 
produced  by  the  9pirit  of  chivalry,  553 — 
circumstances  tendmg  to*promote  it,  554 — 
regular  education,  554,  555 — encourage- 
ment of  princes,  555 — ^tournaments,  555, 
55&r-^rivileges  of  kni^thood,  557 — con* 
nexion  of  chivalry  with  military  secvices, 
558 — decline  of  chivahry,  560* 

Christianity,  embraced  by  the  Saxons,  L  9* 

Chroniqlersy  (old  English)  notice  of,  ii#  604, 
605. 

Church,  wealth  of,  under  the  Roman  empire, 
ii.  2 — increased  after  its  subver^on,  3—* 
sometimes  improperly  acquired,  4 — when 
endowed  with  tithes,  6 — 8 — spoliation  of 
church  property,  8 — 10 — pretensions  of  the. 
hierarchy  in  the  ninth  century,  17 — .19* 

Church  lands,  exempted  from  ordinary  juris* 
diction,  i.  193.  , 

Cinque  Port«,  represented  in  pmrliamcati  in 
Vb%6,  il  tin,  note  %. 

Circles  instituted  b  Germany,  and  why,  i.  488, 

Civil  law,  revival  of,  ii.  5d4—  cultivated 
througiiout  Europe,  6 ^>4, 565 "*its  inilueace 
on  the  Iaw3  of  Fnince  and  Germany,  505 , 
56Q — its  introiliiction  into  England,  ^66 — 
the  elder  civilians  liulo  rcgmtlcd^  56? — the 
science  itself  on  the  decline,  567«  56^* 

Civil  w«*rs  of  the  Lancajitrian  tncf  Yorki-^ts, 
iL  407,  40S— did  not  mattTiully  affect  na- 
tional pro2*perity,  475* 

Clsu^^ic  auUiorii  neglected  by  the  cliurch, 
during  the  dark  ages,  iL  420,  6 10 — account 
of  the  revival  of  cUa-'^ical  literature^  609^ 
oauiies  tliat  contributed  to  iu  diffusion,  QlQ 
— ni4 — efforts  of  Caessr  Bardaa  in  reviving 
classical  Ulcrftture,  in  Greece,  6 19,  note, 

Ciemeot  V.j(  (pope)  removes  xhc  ||a)>«il  court 
to  Avignon,  ii.  95. 

Ciemeot  VII.,  (pope)  contested  election  of» 
ii.  10«— 104. 

Clergy,  fitnte  of,  imder  the  feudal  3j3tem,  i. 
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160,  151 — their  wealth  under  the  Romau 
empire,  ii.  2 — increased  after  its  subversion, 
3 — sometimes  improperly  acquired,  4 — 
sources  of  their  wealth,  6 — spoliation  of 
church  property,  8 — extent  of  their  juris- 
diction, 10 — their  political  power,  13 — 
were  subject  to  the  supremacy  of  the  state, 
especially  of  Charlemagne^  15 — pretensions 
of  the  hierarchy  in  the  ninth  century,  17 — 
corruption  of  their  morals,  in  the  tenth  cen- 
tury, 37 — neglect  of  celibacy,  37 — 39 — 
their  simony  in  the  eleventh  century,  46 — 
taxation  of  them  by  the  popes,  76—78 — 
state  of  ecclesiastical  jurisdiction  in  the 
twelfth  century,  79 — immunities  claimed 
by  the  clergy,  82 — endeavours  made  to  re- 
press ecclesiastical  tyranny,  in  England,  83 
—were,  less  vigorous  in  France,  8(5 — re- 
straints on  alienations  in  mortmain,  87 — 
ecclesiastical  jurisdiction  restrained,  119, 
120,  ]21-«-originally  had  a  right  to  sit  in 
the  house  of  commons,  282,  note  f — igno- 
rance of  the  clergy,  durhig  the  dark  ages, 
435,  436— their  vices,  450—453. 
See  also  Bishops,  Popes. 

Clovis,  king  of  the  Franks,  invades  and  con- 
quers Gaul,  i.  2 — embraces  Christianity,  3 
— ^bis  victories,  ibid. — his  descendants,  4 — 
their  degeneracy,  5 — they  are  deposed  by 
Pepin,  ibid, — provincial  government  of  the 
Freikch  empire,  during  the  reign  of  Clovis, 
106 — 108 — his  limited  authority,  108, 109. 

Coin,  changes  in  the  value  of,  ii.  515 — 521. 

Coinkig^  ot  money,  a  privilege  of  the  vassals 
of  France,  i.  I6l — reguladons  of  various 
sovereigns  concerning  this  right,  ibid.  162. 

Combat,  (trial  by)  in  what  cases  allowed,  i. 
197,  198— how  fought,  I96,  197— decline 
of  this  practice,  199-  201. 

Comines,  (Riilip  de)  his  character  of  Louis 
^       XI.,i.95. 

Commendation,  (personal)  origin  and  nature 
of,  i.  120,  121 — distinguished  from  feudal 
tenore,  ibid. 

Commerce,  progress  of,  in  Germany,  ii.  466 
—of  Flanders,  467— of  England,  468. 470. 
474 — ^the  Baltic  trade,  472— commerce  of 
the  Mediterranean  sea,  477* 

Commerce,  (foreign)  state  of,  in  the  dark  ages, 
ii.  462—464. 

Commission  of  reform,  In  the  reign  of  Richard 
II.,  proceedings  of,  ii.  274 — 277. 

Commodian,  a  Christian  writer  of  the  third 


century,  specimens  of  the  versification 'ofi 

ii.  429,  430,  notes. 
Common  law,  (English)  origin  of,  ii.  19O — 

192. 
Common  Pleas,  court  of,  when  instituted,  ii. 

189. 
Commons.     See  House  of  Commons. 
Communities,    when    first    incorporated    in 

France,  i.  210 — their  progress,  21 1,  212 — 

in  Spain,  211,  note,  396— in  England,  ii. 

227,  228,  and  notes. 
Commutation  of  penances,  ii.  453,  454. 
Companies  of  ordinance,  instituted  by  Charles 

VIL,  i.  83.  224— their  design,  83. 
Compass.  See  Mariner's  compass. 
Compositions  for  murder,  antiquity  of,  i.  163, 

note  * — prevailed  under  the  feudal  system, 

105. 
Concordats  of  Aschaffenburg,  account  of,  ii. 

115. 
Condemnation,  (illegal)  instances  of,  rare  in 

England,  ii.  S65—S6S. 
Condottieri  or  military  adventurers  in  Italy, 

notice  of,  i.  357. 
Conrad  I.,  emperor  of  Germany,  i.  456, 
Conrad  II.,  simamed  the  Salic,  elected  em- 
peror, i.  236.  457— edict  of,  121. 
Conrad  Ill.flrlected  emperor,  i.  462. 
Conrad  IV.,  accession  of,   to   the   imperial 

throne,  i.  269 — his  death,  ibid. 
Conradin,  (son  of  Conrad  IV.  king  of  Naples,.) 

cruelly  put  to  \ieath  by  Charles  count  of 

Anjou,  I.  285. 
Conscription,     (military)    oppressive    under 

Charlemagne,  i.  17* 
Consolato  del  Mare,  a  code  of  maritime  laws, 

origin  and  date  of,  ii.  482. 
Constable  of  England,  jurisdiction  of,  ii.  359, 

360. 
Oonstance,  (council  at)  proceedings  of,  ii.  105 

—108. 
Constantinople,  sitaation  and  state  of,  in  thr 

seventh  century,  i.  516,  517— <5apturcd  by 

the  Latins,  518,  519— recovered  by  the 

Greeks,  522 — its  danger  from  the  Turks^ 

524 — ^its  fall,  526 — alarm  excitad  by  it,  in 

Europe,  525,  526. 
Constitution  of  France,  i.  17 1 — 207— of  Cas- 
•    tile,  409— 430--of  Aragon,  435 — 449>    of 

Germany,  472,  473.  475.  484"  480"  of 

Bohemia,  490— H>f   Hui^^ary,   496«^'^^of 
.    Swisserlandy  498-*«503^+-of  Eoglaiid^  idui>i 

ing  the.  Anglo-Saxon  govenunent,  u,  127 — 
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157 — ^Anglo-Normat)  constitutioa  of  Eng- 
land^  158 — 203 — on  &e  present  constitu- 
tkHi  of  EDgland,  £04 — 414. 

Continental  wars  of  English  sov^reigns^  ef- 
fects o^  on  the  English  constit«tion>  ii.d69 
— iJ71. 

Copyholders,  origin  of,  ii.  385,  386. 

Corruption  of  morak  in  the  clergy,  in  the 
tenth  century,  ii.  37. 

Corruption  of  the  Latin  language,  observa- 
tions on,  ii.  424 — 433. 

Cortes  of  Aragon,  powers  of,  i.  448>  440* 

Cortes  of  Castile,  constitution  of,  i.  410 — 
deputies  when  admitted  from  towns,  ibid. 
spnitual  and  temporal  nobility  in  cortes, 
413 — their  controul  over  expenditure,  418, 
4iy — ^forms  of  the  Castilian  cortes,  430 — 
then-  rights  in  legislation,  421-— 423 — other 
rights  of  the  cortes,  424. 

Corvinus.     See  Mathias  Corvinus. 

Councils,  (ecclesiastical)  of  Lyons,,  i.  269« 
465— of  Frankfort,  ii.  26,  27— of  Pisa,  105 
"—of  Constance,  105— 108—K)f  Bftsle,  109 
• — 1 12— considerations  on  the  probable 
effects  of  holding  periodical,  ecclesiastical 
councils,  in,  I12. 

Councils  (national  and  political): — powers  of 
the  royal  council  of  the  third  race  of  French 
kings,  i.  173.  202-r-of  Castile,  413*  425, 
42&— jurisdiction  of  the  ordinary  council 
of  the  kings  of  England,  346—354. 

Counsellors  of  perliameiit,  bow  appointed  in 
France,  i.  206. 

CooQts  Palatiae,  iurtsdiotion  of,  i.  193 — their 
jurisdiction  in  England,  ii.  202,  note. 

Coaots  of  Paris,  power  of,  i^  I&— raak  and 
power  of  the  provincial  comots,  107 — this 
office  original^  temporary,  ibid,  note  % — 
their  usurpations,  117^  118. 

Counties,  division  of  (in  England),  its  anti- 
quity, ii.  138 — jurisdiction  of  county  courts, 
140~**proces9  of  a  suit  in  a  c<$imty  court, 
140,  141 — ^importance  of  these  covts,  142 
—representatives  of  counties,  by  whom 
chosen,  318,  319 — county  elections,  badly 
attended,  327 — the  influence  of  the  crown 
upon  them,  il28,  320* 

&>urs  pl^niires  or  parUantents,  when  held  in 
.  Fiance,  i.  1 7'i'— business  transacted  in 
,  them,  iiid. 

Court^baron,  jurisdictioii  of,  ii.  202,  note. 

Court- of  peere^  when  ootaMisbed  in  France, 
:  1.  202. 

Courts  of  justice  in  England,  under  the  Nor- 


man kings ; — the  king's  court,  ii.  187— the 
exchequer,  188 — of  justices  of  assize,  ibid, 
189 — the  court  of  common  pleas^  189. 

Cross*boWy  when  introduced,  i.  359. 

Crown,  succession  to,  in.  Castile,  u  409 — 
disputed  in  Aragon,  411 — 413 — ^among 
Ae  Anglo-Saxons,  ii.  131 — hereditary  right 
to,  when  established  in  England,  195 — 
cases  of  dispensing  power,  claimed  and 
executed  by  the  English  kings,  295 — ^in- 
fluence of,  on  county  elections,  328, 329* 

Crusade,  against  the  Albigeois,  i.  27 — ^e 
first  crusade,  against  the  Saracens,.or  Turks, 
:?2.  519 — ^means  resorted  to,  to  promote  it, 
33 — Its  result,  35 — the  second  crusade,  36 
—the  third  crusade,  39-^the  two  crusades 
of  St.  Louis,  39>  40 — another  attempted  by 
Pope  Pius,  ii.  528,  529— cnisade'  of  chil- 
dren in  1211,  ii.  443,  fio^<»— immi^raliiy-of 
the  crusaders,  454^^tlieir  effects  on  chivalry, 
543,544.       . 

Curia  Regis  and  Curia  Parium,  not  different 
from  the  Concilium  Begium,  i.  173. 


D- 


Damascus,  account  of  tbe  khalifs  of,  i*  511^ 
512. 

Dante,  sketch  of  the  life  of,  ii.  594^  59^—* 
review  of  hb  poetical  character,  59^,  597 
— ^popubrity  of  his  Divine  CoEoiedy,  d98--« 
its  probable  source,  699,  note  *.     * 

Dauphin6,  (province  of)  historioal  netito  of^ 
i.  9S,  note* 

Decanus,  functions  of,  i.  192. 

Decretab  forged  in  the  name  of  Isidore,  U.27> 
28,  and  notes. 

Decretum  of  Giatian,  notice  of,  ii.  64k  > 

Degoieracy  of  die  popes  in  the  ninth  centuiy, 
ii.  36. 

Degradation  of  morals,  in  the  dark  ages^  ii. 
445.456. 

Deniiia's  Rlvoluzioni  dltalia,  observations 
OH,  i.  232,  note. 

Depopulation  of  Enghmd  by  WUHiim  the 
Conqueror,  ii.  l63.   , 

Diet  of  Ron<mglia,  i.  249— proceedings  of  the 

diet    of    Worms,    484       489 remarks 

thereon,  ii.  50 — diet  of  Frankfort,  estab- 
lishes the  independence  of  the  German 
empire,  97,  9^* 

Dispensations  of  marriage^  a  source  6f  papal 
power,  ii.  68 — 71-'-^ispensatiens  granted 


632 


INDEX. 


by  the  popes  from  the  observance  of  pro- 
missory oathsy  7I9  72* 

Dispensing  power  of  the  crown,  instances  of, 
ii.  293. 

Disseisin,  forcible  remedy  for,  ii.  375,  note — 
376,  and  note. 

Dissensions,  sanguinary,  in  the  cities  of  Lom- 
bardy,  i.  276—280. " 

Divorce  practised  in  France,  at  pleasure,  ii. 
69.  . 

Domain,  the  term  explained,  i.  208,  note. 

Dominican  order,  ongiu  and  progress  of,  ii. 
66—68. 

Duelling,  origin  of,  ii.  431,  note, 

Dukes  of  provinces,  in  France,  their  rank 
and  power,  i.  107 — their  office  originally 
temporary,  ibid,  note  % — their  usurpations, 
118 — their  progress  slower  in  Germany 
than  in  France,  457^  458 — partitioned  their 
duchies  ip  Germany,  458. 


E, 


Earl,  original  meaning  of,  ii,  133,  note. 

Earl  marshal  of  England,  jurisdiction  of,  ii. 
359,  3fiO. 

Eccclin  da  Romuiio,  tyranny  and  cruelty  of, 
I  *zm,  ^67,  note. 

Ecctesiastical  power,  history  of,  duripg  the 
mkhlle  ages.     See  Clergy,  Popes. 

Edessa/  principality  of,  its  extent,  i.  36,  note. 

EdictSj  (rojal)  when  registered  in  the  parlia- 
ment of  Paris,  i*  '^05. 

Edward  the  Confessor,  laws  of,  ii.  1 76. 

Kdward  T.  (king  of  England)  accession  of,  ii. 
604— disputes  oij  with  Pope  Boniface  VIII, 
Wf  90— confirms  the  charters,  205—207. 

Edward  11 L  (king  of  England)  unjust  claim 
of,  to  the  croun  of  France^  i.  47,  48. — 
projectiles  his  claim  by  arms,  49 — causes 

.  of  his  success,  ilnd.  50— character  of  him, 
and  of  his  son,  50 — his  resources,  51 — and 
victories,  53,  54 — concludes  the  peace  of 
Bretigni,  57— and  the  treaty  of  Calais,  58 
^—remarks  on  his  <^nduct,  59,  60--renewa 
the  wars  with  France,  61 — his  death,  62 — 
dissuaded  by  Pope  Benedict  XII.  from. 
;.t^l(ing  the  title  and  arms  of  France,  50,  note 
•^n^eiQorable  proceedings  of  parliament, 
in  the  50t^  yoar  of  his  reign,  ii.  £60,  £6 1 , 
262 — by  his  wise  measures  promoted  the 
commerce  and  maouiactMros  pf  Enghmd; 
.  469—471.. 


Edward  IV.  invades  France,  i.  87 — bu^  b 
persuaded  to  return,  iLid. — character  of  his 
reign,  ii.  409-r— 412 — the  6rst  monarch 
who  levied  benevolences,  41^. 

Elections,  (episcopal)  freedom  of,  |>apal  en* 
croachments  on,  ii.  7*i. 

Elections  of  members  of  parliament,  emu- 
tested,  how  determined,  ii.  317 — right  of 
electing  knights  in  whom  vested,  318 — 
elections  of  burgesses,  how  anciently  con- 
ducted, 319 — irregularity  of  county  elec- 
tions, 327 — influence  of  the  crown  upon 
them,  328. 

Electors,  (seven)  of  the  German.  EoyHre, 
their  privileges,  i.  4QG,  469 — their  privi- 
leges augmented  by  the  Giolden  Bull,  475, 

476.  .  .  •  ,. 

Elgiva,  queen  or  mistress  i>f  King  Edwy, 
case  of  considered,  ii.  19,  uote* 

Emperors  of  Gernotany.    S^  Germany. 

Enfranchisement,     ^ce  Manumisqioa* 

England,  effects  of  the.  feudal  system  in^  i/ 
22^ — arrogant  .tyranny,  pf  the  hierarchy 
there,  |n  the  ninth  century^  ii,  19 — attempts 
made  to  dtepr/^  it,  a^— ^. 

constitution  of^  during  the  Anglo- 
Saxon  govermnent,  ii.  127 — sketch  of  the 
Auglo-baxon  history  of  England,  128— 
131 — influence,  of  provincial  governors, 
132 — distribution  into  thanes  and  ceorles, 
133 — 135 — British  natives,  135: — slaves, 
136 — the  wittenagemot,  t6u2.-— judicial 
power,  137 — division  into  counties,  hun- 
dreds and  tithings,  1 3J&-T-couuty  court,  aad 
suits  therein,  138 — 140— trial  by  jury,  440 
— law  of  frankpledge,  146-rfeudal  teouiao^, 
whether  known  in  England  t^fore  the.  cqp- 
quest,  151 — 157*    .  .,     .  ..  .. 

constitution  of,  during  the  Anglo- 
Norman  government,  if.  158-^oi|que«t  of 
England  by  William  duke  of  Hpimut^y, 
ibid. — his  conduct  at  fii^it  moderate,  159 
— afterwards  more  tyrannical,  J60-^~de- 
graded  condition  of  the  English,  16 1 — 
confiscation^  of  their  property,  t6uf.— devas- 
tation and  depopulatiqq.of  their  couatr)', 
162,  IG3 — riches  of  tht^  couijuejt>r,  i64— 
Ills  merccniir>  troops,  lG4— feudal  i^>.item 
t^^tubU&bed  in  Englmid,  K)5— difference 
between  it^  and  the  feudal  policy  in  prance, 
lG7^mtredoflhe  NorQiauaby  the  English, 
J  Go — tyranny  oC  the  Norman  guveruinent, 
ibkl* — exactions,  1 70— general  taxes,  1/2 
— right     of    leifi^latioii,     J  73 — law*    aud 
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cwrtefs  Of  Nofnmi  km^i  i74^'~-Bi8fflii 
Chftrta,  177 — state  of  the  constmition 
MdH-  Henry  III.  ISO— the  king's  court, 
187 — ^mstitntioii  of  justices  of  assi2e,  188 
•^^the  c^urt  of  common  pleas,  189-^origin 
of  the  common  law,  190^-character  and 
ijtefect!^  of  the  English  laws,   IQS — ^here- 

.  ditary  right  of  the  crown  established,  195 
— BngKsti  gentry,  destitute  of  exclusive 
privileges,  198- — causes  of  the  equality 
among  freemen  in  England,  200 — 903. 
Englmd.^ — On  the  pivsentconstitution  of  Eng* 
land,ii.  W4 — accession  of  Edward  I.  ibid. — 
confirmatkm  of  the  charters, ^5 — the  con- 
stit^on  of  pariiament,  207. — the  spiritual 
peers,  ibid.-^^^  lay  peers,  eaiis  and  barons, 
5209 — whether  tenants  in  chief  attended 
parliament'  under  Henry  III.  215— origin 
and  progress  of  parliamentary  representa- 
tion, *i  1 6 — whedier  tlie  knights  were  elected 
by  freehofaiei^iln  general,  219— progress 
of  towns,  M12— 4owns  let  in  fee^ianb,  ^6 
— chartters  df  incorporation,  ibid, — prospe- 
rity of  English  towns,  partlculaHy  London, 
229 — ^towns,  when  iSttst  summoned  to  par- 
Htti^t,  232 — cause  of  stmamorring  depu- 
tiies  frMi  boroiighs,  239 — ^parliament,  when 
ifivided  into  two  houses,  241 — -petitions  of 
parliament  during  tfie  reignr  of  ridward  11., 
244 — severri  rights  estabfished  by  the  com- 
mons in  the  reign  of  Edward  III.,  247 — 
remonstrances  affainst  levying  money  with- 
out consent,  lAw. — Ae  concurrence  of  both 
houses  in  legislation,  necessary,  252 — sta- 
tutes disdngoished  from  ordinances,  254 — 

'  advice  of  parliament  reqinred  on  matters 
of  war  and  peace,  257 — ^right  of  the  com- 
mons to  inquire  into  public  abuses,  259 — 
proceedii^S'  cf  theparHament  in  the  50th 
y^^r  of  RJward  iff,  ibid.,  260—262— 
^I'aM  increase  of  i9ie  power  of  the  commons 
m  the  reign  of  Riehmrd  II.,  265 — his  cha- 
racter, 271 — proceedings  of  parliament  in 
the  lOA  year  of  Richard  II.,  272 — com- 
mis'sion  of  reform,  274— answers  of  the 
judges  to  Riclmrd's  qo^stions^  275 — subse- 
quent revolution,  278 — greater  htinnony 
between  the  king  and  psirliiimeiit,  277^ — 
diiiunion  among  some  leading  peers,  280 
—arbitrary  measures  of  the  kuig,  283 — 
tyiMhy  of  Richanl,  286— he  is  deposed 
ind  succeeded  by  Henry  IV.,  287— re- 
trospetrt  of  the  progress  of  the  constitution 
imder  Richard  II.,  290— its  advances  under 
VOL.  II.  4  m 


dra  boude  of  Lancaster,  ibid. — appropria- 
tion of  supplies,  292 — attempt  to  make 
supply  depend  on  redress  of  grievances, 
295 — legislative  rights  of  the  conunons 
established,  294 — dispensing  power  of  the 
crovni,  295 — interference  of  parliament  with 
the  royal  expenditure,  299 — parliament 
consulted  on  all  public  affairs,  by  the  kings 
of  England,  30-i — impeachment  of  minis- 
ters, 305 — privilege  of  parliament,  307 — 
contested  elections,  how  determined,  316 
— ^in  whom  the  right  of  voting  for  knights 
vested,  318 — election  of  burgesses,  3J9 —  . 
power  of  the  sheriff  to  omit  boroughs,  321 
— reluctance  of  boroughs  to  send  members, 
323 — who  the  electors  in  boroughs  were, 
324— number  of  members  fluctuating,  325 
— irregularity  of  elections,  327— inttuence 
of  the  crown  upon  them,  328 — constitution* 
of  the  house  of  lords,  329— baronial  te- 
nure, required  for  lords  spiritual,  330 — ' 
barons    called    by    writ,    331 — bannerets 

summoned  to  the  house  of  lords,  334 

ci  eat  ion  of  peers  by  statute,  337— aud  by 
patent,  33H — clergy  suniaiuiied  to  partia- 
ment,  339— jurisdiction  of  the  kiu-^'s  oidi- 
nary  council,  34*) — cbamcter  of  the  PJan- 
tagenet  government,  355 — prerogative,  356 
— its  excesses,  335— sir  Johu  Fortes cue'», 
doctrine,  as  to  the  English  coni^titution, 
S62 — erroneous  views  of  Hume  regpecting 
the  English  cotistitutton^  3G4 — instances  of 
illegal  con  den)  11  at  ion  rare,  305 — causes 
lending  to  form  the  constitution,  368 — 39£ 
—its  state,  about  the  time  of  Henry  VI,*s 
n  ign,  39a — ^historical  instances  of  regen- 
cies, 394 — 4(X> — roental  derangeroeut  of 
Henrj  VL,  401— duke  of  York  made  pro* 
lector,  il/id.—his  claim  to  the  crown,  405 
—war  of  the  I^ncastriaiis  and  Yorklflti| 
407'-reigii  of  Edward  IV.,  40Jh-general 
review  of  the  English  constitution,  4  r  3, 

state  of  the  commerce  and  maaufkc^ 


tures  of  England,  ii.  468—471 — sbgu-. 
larly  flourishing  state  of  its  commerce  in 
the  reigns  of  Edward  IL  Richard  IE  Henry 
IV.  and  Vr  and  Edward  IV,,  474,  475. 

■ —  increase  of  domestic  expenditurt  in, 

during  the  fourteenth  century,  ii*  492— inef- 
ficac^  of  sumptuary  laws,  493— state  of  ciril 
architectjire,  from  the  time  of  the  Saxons, 
495 — 502 — 504 — furniture  of  Louses,  502, 
503 — state  of  ecclesiastical  ardiitecture, 
505 — 508 — ^wretcbed  state  of  agriculture, 
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.OlO — 5\3 — civil  law,  when  introduced  into 

England,  566,  567 — state  of  literature^  ()04 

—60S. 
English  language,  slow  progress  of,  accounted 

for,  ii.  605,  606. 
Enthusiasts,  risings  of,  in    various   parts  of 

Europe,  during  the  dark  ages,  ii.  442 — 

445. 
Equality  of  civil  rights  in  England,  causes  of, 

ii.  199,200. 
Erigena,  a  celebrated  schoolman,  no  pantheist, 

ii.  580,  flute. 
Escheats,  nature  of,  in  the  feudal  system,  i. 

jsi. 

Escuage,  nature  of,  and  when  introduced,  i. 
219 — not  to  be  levied  without  the  consent 
of  parliament,  ii.  180 — when  it  became  a 
parliamentary  assessment  in  England,  ]'J2. 

Esquires,  education  of,  ii.  555, 

Establishments  of  St.  Louis,  account  of,  i. 
198,  199. 

Estates  of  the  realm,  number  of  determined, 
ii.  313,  314,  and  notes. 

Ethelwolf,  established  payment  of  tithes  in 
England,  ii.  7,  note  ||. 

Europe,  state  of  society  in,  during  the  middle 
ages,  11,  415. 

Exactions  of  the  Norman  kings  of  England, 
170—172. 

Exchequer,  court  of,  when  instituted,  ii.  188 
— its  powers  and  jurisdiction,  t^iVf. 

Excommunication,  original  nature  of,  ii.  31 — 
punishments  and  disabilities  of  excommu- 
nicated persons,  32  and  note  +,  33,  note  * — 
greater  and  lesser  excommunications,  33 — 
burial  denied  to  the  excommunicated,  ibid. 

Expenditure,  (royal)  controuled  by  the  Eng- 
lish parliament,  ii.  299»  300. 

Expenditure,  (domestic)  increase  of  in  Italy, 
during  the  fourteenth  century,  ii,  490, 49 1 — 
and  in  England^  492. 


F. 


Falconry,  prevalence  of,  ii.  457. 
False  Decretals  of  Isidore,  ii.  27>  28. 
FealW,  nature  of,  in  conferring  fiefs,' i.  T25. 
Feftmand,  (king  of  Naples)  turbulent  reign 

of,  i.  377. 
Ferdinand,  (king  of  Aragon)  marries  Isabella 

of  Castile,  and  unites  the  two  kingdoms,  i. 

451— <?onquers  Granada,  452 — subsequent 

events  of  bis  reign,  453,  454. 


Feuds,  (divided  into  proper  and  improper,  i. 
137. 

Feudal  system,  history  of,  especially  in  France, 
i.  103 — gradual  establisluuent  of  feudal 
tenures,  1 12 — 118 — change  pf  alodial  into 
feudal  tenures,  119 — custom  of  personal 
commendation,  120 — 122 — the  principles 
of  a  feudal  relation  investigated,  1 23-— cere- 
monies of  homage  and  investiture,  125, 126 
— accouut  of  feudal  incidents ;  viz.  reliefs, 
126 — tines  on  the  alienation  of  lands,  130 
— 132 — escheats  and  forfeitures,  J33— 
aids,  134 — wardship,  134,  135 — inarriage, 
135,  136 — analogies  to  the  feudal  system, 
141 — its  local  extent,  142,  143-— view  of 
the  different  orders  of  society  during  the 
feudal  ages,  144 — 160 — privileges  of  the 
French  vassals,  16 1 — suspension  of  legis- 
lative authority  during  the  prevalence  of  the 
feudal  system,  l68 — feudal  courts  of  jus- 
tice, 195 — trial  by  combat,  196 — causes  of 
the  decline  of  the  feudal  system  in  France, 
207 — the  acquisition  of  power  by  the  crown, 
ibid. — augmeutation  of  the  royal  domwi, 
208 — the  institution  of  free  and  chartered 
towns,  209 — the  connexion  of  free  towns 
with  the  king,  215 — the  independence  of 
maritime  towns,  217 — the  cQmmntatiopt  of 
military  feudal  service  for  money,  £18 — 
the  employment  of  mercenary  troop*,  $20 
— and  the  establisluuent  of  a  regular  stand- 
ing army,  224 — general  view  of  the  advan- 
tages and  disadvantages  of  the  feudal  sys- 
tem, 226 — 229 — inquiry  whether  feudal 
tenures  were  known  in  F«ngland  before  the 
conquest,  ii.  151 — 157 — l|a*  system  esta- 
blished in  Eujgland  by  the  ^nglo-Norpian 
kinp,  l63 — difference  between  the  feudal 
policy  in  England  and  in  Framcej  167 — 160 
— infiueuce  of  the  manner  i^  whicJi  feudal 
principles  of  insubordination  and  nesjuitance 
were  modified  by  the  prerogatives  of  the 
early  Norman  kings,  on  the  LMlish  consti- 
tution, 371 — 374 — ^instances  of  the  abuses' 
of  feudal  rights  in  Eneland,  358,  359 — 
connexion  of  th&  feudiu  services  with  chi- 
valry, 542 — that  connexion  broken,  543. 

Fief,  essenUal  principles  of,  i«.  123,  124-^ 
ceremonies  used  in  conferring  a  fi^f^  I2^S^^-* 
nature  of  fiefs  of  office^  138.  .     . 

Field  sports,  passion  for,  in  the  dark  ^gs^  ii. 
456—458. 

Fines  payable  on  the  Venation  of  laii4f  iinder 
the  feudal  system,  u  130— 132* 
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Fire^vmty  wlwii  ittfentcA,  i.  d6S— -improte- 
ments  in,  ibid.  368. 

KroM  de  derechoy  nature  of  the  process  of  in 
tbe  law  of  Anigon,  i.  443,  444,  note. 

Fiscal  lands,  nature  of,  i.  1 13. 

Flagellants,  snperstitious  practices  of,  ii.  444, 
445. 

Flemings,  rebellion  of,  against  their  sovereign, 
i.  64,  65 — ^its  causes,  65,  note — their  insub- 
ordination to  the  house  of  Burgundy,  90 — 
paid  no  taxes  without  the  consent  of  the 
three  estates,  91 — their  independent  spirit, 
ibid,  note — flourishing  state  of  their  com- 
merce and  manufiictures,  ii.  466,  467 — 
especially  at  Bruges  and  Ghent,  468 — in- 
ducements held  out  to  them  to  settle  in 
England,.  470,  MOfe*. 

Florence,  (republic  of)  reluctantly  acknow- 
ledges the  sovereignty  of  the  empqrors  of 
Germany,  i.  29*,  ^9^,  note — revolutions 
there  in  the  twelfdi  and  thirteenth  centuries, 
£96,  fi99-;-^ts  gorerranent,  299— die  com- 
mercial citizens  divided  into  companies  or 
arts,  ibid, — civil  and  criminal  jnstice,  how 
administered  in  the  thirteenth  century,  300 
— change  in  its  constitution  in  the  four- 
teenth century,  301-^the  gonfaloniers  of 
justice  when  introduced,  304 — rise  of  the 
plebeian  nobles,  305 — Walter  de  Brienne, 
duke  of  Athens,  appointed  signior  of  Flo- 
rence, 307 — ^his  tyranny,  ibid.  308 — he  ab- 
dicates his  signiory,  30^--^8ubsequent  revo- 
lution in  that  city,  309,  310 — feuds  of  the 
Guelfs  and  Ghibelma,  311,31 2 — the  tyranny 
of  tbe  Guelfs  subverted  by  a  sedition  of  the 
ciompi  or  populace,  313—315 — Michel  di 
Lando,  elected  signior,  315 — ^his  wise  go- 
vernment, 3l6 — ^revolution  effected  by  Al- 
berti,  Strozzt,  and  Scala,  3t6,  3)7 — acqui- 
tition9  of  territory  by  Florence,  3T9>  320 — 
revemies-  of  the  republic,  320 — ^population, 
tMd.  32l,nofe*—- 'purcfanises  and  conquers 
Pisa,  324^8tate  of  Florence  in  the  fii^nth 
century,  379 — rise  of  the  family  of  Medici, 
380. 

Folkknd,  nature  of,  ii.  151. 

Forest  laws,  sanguinary  of  WilUam  the  Con- 
queror, ii.  163 — jurisdiction  ofl  359^ 

Fortesciie,  (Sir  John)  doctrine  or,  concerning 
the  constitution  of  England,  ii.  362 — 364i 

France,  invaded  by  Clovis,  i.  2 — hi»  victories, 
3 — partitions  his  dominions,  4— rsketch  of 
the-  reigns  of  his  deaoendanta,  ibid. — their 
degeneracy,  5-— are  held  in  subjection  by 
the  mayors  of  the  palace,  ibid. — change  in 
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die  Merovingftein  dynasty,  6 — accession  of 
Pepin,  tAM.^-his  victories,  7 — ^reign  and 
exploits  of  Charlemagne,  8, 9 — extent  of  his 
dominions,  10 — his  coronation  as  emperor, 
ibid. — ^his  character,  1 1 — 13 — reignand  mis- 
fortunes of  Louis  the  Debonair,  13 — 15 — 
decline  of  the  Carlovingian  family,  15 — dis- 
memberment of  the  empire,  and  accession 
of  Hugh  Capet,  l6 — state  of  the  people  at 
that  time,  ibid,  1 7 — 2 1 — his  immediate  suc- 
cessors, 22 — reigns  of  Louis  VI.,  23— of 
Louis  VII.,  24 — of  Philip  Augustus,  24, 
25 — of  Louis  VIII.,  25, 26— of  Louis  IX., 
22—31.  39,  40— of  Philip  the  Fair,  41— 
aggrandizement  of  the  French  monarchy 
under  his  reign,  41— 44— of  Louis  X.  and 
Philip  v.,  44— of  Chiirks  iV,  and  Philip 
of  Valois,  45,  47 — mijitst  preteiisitms  of 
Edward  III,  to  the  throne  of  France,  47, 
48 — causes  of  his  success  hi  war  against 
France,  49— characters  oi  the  kiiigs^  Philip 
VI.  and  John,  51 — wretched  londitioti  of 
France  after  the  battle  of  Poitiers,  5 J,  54, 
55, 56 — the  English  lose  all  tbeir  conquests, 
62,  63 — state  of  France  during  the  mino- 
rity of  Charles  VI.,  64,  6h> — hi;*  assumption 
of  full  regal  power,  6? — ^ftictioiis  and  civil 
wars,  68 — 70--calamitoiis  state  of  France 
during  the  remainder  of  his  reign,  71—73 
— invaded  by  Henry  V.^  7C  —  reign  of 
Charles  VII.,  76— 80— the  Knglish  lose  nil 
their  conquests,  81 — slate  of  France  during 
the  second  English  wars,  ihid. — reign  of 
Louis  XI.  84—95 — of  Charles  Vlll.,  90\ 
France,  constitution  of  the  ancient  Frank  mo- 
narchy, i.  108 — ^limited  power  of  the  king, 
ibid. — gradual  increase  r>f  the  regal  power, 
109 — different  classes  of  subjectn,  I  IQ 
— degeneracy  of  the  rf»yal  fainilY,  ibid, — 
power  of  the  mayors  of  the  palace^  5.111 
— origin  of  nobility  in  France,  1  1 1 — and  of 
sub-ihfeudation,  ll6 — usurpation  of  the 
provincial  governors,  117,  II 8 — compara- 
tive state  of  France  and  Germany  at  the 
division  of  Charlemagne's  empire,*  159, 
19q — privileges  of  the  French  vassals,  l6l 
et  seq. — ^legislative  assemblies,  169^— pn-. 
vileges  of  the  subjects,  172 — royal  council 
of  the  third  race,  173 — occasional  assem- 
blies of  barons,  tWrf.—cours  pl6niires,  174 
— ^limitations  of  the  royal  power  in  legisla- 
tion, 175 — first  measures  of  general  legis- 
lation, 176 — legislative  power  of  the  crown 
increases,  177— convocation  of  the  states 
general  by   Philip   the   Fair,    178 — their 
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rights,  l81--HstMeB  g^aotal  of  ia55>  tad 
1356,  JSd^'-staUs  gea^nal  undtc  Chwrles 
VII.,  Idd^-^rovkicial  states,  186m*^lp^^— 
successive  changes  ki  the  judidttl  f>oHtj  of 
France,  193 — 207 — papal  authority  re- 
.    stcained  in  that  country,  ii.  1 17— liberties 

of  the  French  ehnrch,  1 J9. 
France,  state  of  civil  architecture  there,  during 
die  middle  ages,  ii.  500 — account  of  the 
literature  of  France,  586 — 590— French 
language  why  preferred  by  the  early  Italian 
historians,  594,  note  +. 
Franciscan  order,  origin  and  progress  of,  ii. 

66 — 68 — schism  in,  9B,  and  note  +. 
Franconia,  empenMrSof  the  house  o£^  viz.*— 
Conrad  II.,  236.  457r— Henry  IIL,  457— 
Henry  IV.,  459^Henry  V.^  46(J»^'-eartattO- 
4on.af  the  house  of  Franeonb,  460*  • 
Frankleyn,  condition  o^  in  England^  ii.'369> 
.  .ian4 'note  *;:.,,  -  •-•...,.,-,  .^ 

Frankfoct,  coiMfecil  of^  ii.  dfr^retfurks-  on  its 
'  ,  ptooesdiags,  27^ 

Franks  invade  Gaul,  i.  2 — effects  of  this  in- 

.  ..iV^^km,  102* — succession  of  the  Frank  nn)- 

<     in0di^,JO84  \ 

Frank-pledge,  (law  of)  not  invented  by  Alfred 

the  Graaty  ii.  l46-*origin  and  progress  of, 

149,  150. 

Fredenc  Barbarossa,  ascends  the  thsone-of 

*«.' Germany,  i.  247.  462 — ruins   Henry   the 

Lion,  duke  of  Saxony,  463 — ^invadea  Lom- 

i     baniy,  'IM^^— conquers  Milan,  ibid. — vio- 

/  dilates !  the  eapitiikition  he  had  granted  the 

:     MHaiitae^  249~Klefeats  them  again  and  de- 

.  stroys  their  city^  250— the  league  of  Lom- 

bnndy.  fifftaed  .a^nst  him,  251 — is  hioiaelf 

defeated  at. (he  battle  of  Legnano,  252 — 

.land 'compelled  to  acknowledge  the  inde- 

.  pendenoe  of  the  Lombard  repablics^  253. 

Frederic  II.,  (emperor)  turbuloit  noign  of,  i. 

<iS62*r'26S — he  is  formally  deposed  at  the 

•  <.0einitil<  of  Lyons,  269 — consequences  of 

. .  that  council,  465. 

Frederic  III.,  (emperor)  reign  of,  i.  478 — his 

'singular  device,  ibid»  note. 
Free  cities  of  Germany,  origin  and  progress 

of,  i.  478— 480— their  leagues,  481,  482. 
Fjeehalders,  different  classes  of,  among  the 
Anglo-Saxons,  ii.  133—135 — ^whether  the 
English  freeholders  in  general  elected 
knights  to  serve  in  parliament,  210 — 224 
.  — the  elective  franchise  when  restricted  to 
freeholders  of  forty  shillings  per  annum, 
319^^freeholders  in  socage,  whether  liable 


to-oootribata  tMUurdarthf^ 'wages  of  knights 
of  connla0s,>  S22,  no^f^  •  ••'      •  »* 

Frdemea,  nutk  and  privileges  of^  in  the  feadal 
systea^  i. •  l^5 1 ,  i M^'^maomi' nnmevout *  in 
Provence  than  in  my  other  fpart«f>France, 
210,  7io^Hw«4fadir 'privileges' 'in  1  England 
un^  Magna  Charta,  ii.  17B,  179-'*^cau8es 
of  the  eqnalky  among  freemen  in  Engiland, 
199,200.  • 

Free  tovras,  institutton  of  hi  France^  i.  209, 
210 — origni  of  them,  dl2--'4irc(imalai#ces 
attending*  the  dnuter  o£  Ijalin,  2  f :^^-extent 
of  tbeir  privilej^,  £14^'«-dibir<ednnetlion 
with  the  king,  2ld— ^^le  itihiitaae  talims 
particularly  independent  »2i7^*^-eDuM -con- 
fer freedom* on 'riinamray<aeH^  2i^,'>tdlltf*f. 

French  langnage,  long  [^reValen^e  o^m  Bng- 
land;  ii.  OCMs  608.^     i   i  ^  i-      ' 

Fr^rage,  nature  of,  i.  IS2,^id8.' 

Friendly  socie^,  aecoaatofooey  at'Eseler,  ii. 
226.  note.         .      .       •"     M 

Fwaitlu^ofhontfes,  inithe  fifteenth  century, 
various  invfditdAea  of,:  iii  50^  504*  and 
Mies,.  -  '-•'■-'iM.  ,  '    ■  ' 


•  •  >j  -1  •.,> 


G. 


Galliean  chufchv  liberties  of,  ii.  1 19^ 

Gardening,  state  ol",  in  the  fonrieentb  century, 
ii«  515, 

Gamier,;  (4ke^  historian  oi^  Fsanee)  isharacter 
-of,  k  99^'iib/e.  -'..!.•». 

Gaul,  invtsMled'  by  Clovia,  i.  d^^^^ffeets  of  its 
conquest;  by  the  FilAikks^  4B2»-HN]Bdkbn  of 
the'  koaNoi  natives  of  Gauly  t04,  1 0$).'     * 

Genoa,  (repuUic)  eoii^ni^oial  prosptrntf  of, 
i:S'M^**-¥h  ^fn/^tS'^^mvit  trith  Venice,  i. 
.826,  3^— rde^Jline'hf'her  |k)>ifi'fer^*329^-^go- 
venanefitf  of  G^no^/,*  3B0M.^^electfon  -of  the 
'4i#st  ddge^'  ^b-^suceessive  irevokitions, 
339,  a3:$»^^tste  dm  the  fiftaentb ^ntnry, 
379^-'-Hiccoont  of  the'btink  of  St.  George 
there,  ii-  490*-     •        - 

Gentlemen,  rank  of  in  the  feudal*  system,  i. 
l45-*-gentility  of  blood  how  aaceitained, 
tAU.-*-^haracterof,«uooeeded  thatoflmigbt, 
ii*  561*    ^  1' 

Gentryv<Gnglishi)  destit)ata*of  exdiisiraTpri- 
viteges  ander  the  An^c^Norman  things,  ii. 

198,199.     ...  '      :'  •'' 

Germany,  (ancient)  pobtioal  state  <>f ,  i.  liQi — 
lan<ls  how  partitioned  by  the  Gemsans  in 
conquered  provinces,   102— ^fii  not  in- 
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tive  state  of  France  and  Gemany  at  the 
I  ^nnsidii  of  Gharlemagne^a  empire,  ft59v  )^* 
Genin»y^<whe«'sef»arated  bom  France,  i.  455 
''^tiie  sorevei^ty  of  its  emperors  recog* 
flised  by  the  citiee  of  Lombardy^  246,  £47 
^-^lectidi  of  Conrad  i.  456-^lection  of 
the  liDiMe  of  Sax<my>  «itcif>*^-«f  Olho  I.  or 
tiie  Great,  «S3,  456— of  Henry  IL,  235. 
457-^the  hoaseof  Franoonia  ;--^ection  of 
CoMrad  II.,  2S6.  467*— -ipower  of  Henry 
HI.,  437^  4M-^aQfortuBafte feign  of  Henry 
IV*,  4o9-**^  is^esucomwunicated  by  Pope 
Oregory  >ViI.,  459, 460— awl  deposed,  r6td. 
-'•Hht^;n  of  HeBry^V.,.464--«ittinction  of 
the  hoase  of  Ffaacem^  and  eleotion  of  Lo- 

>  Aaire,  46rv  46E^'*^opse  of  Swabia ; — elec- 
tion of  Conrad  HI.,  46i2-^^-aiMl  of  Frederic 
Barbarossa,  ibid.^-^ke  ruins  Henry  the  Lien 
d«be  of  SaMoyv  466**^-def eats  the  Milanese, 
248 — violates  the  capitulation,  S49-*^iA  de- 
fealeci  by  the  oenfederated  i^ities  of  Lmk- 
bardy,  te2- — r«»gn  of  Philips  t464''^'a«d  of 
Otho  IV.,  261.464 — turbulent  reign  of  Fre- 
deric XL,  262 — ^268 — he  is  formally  deposed 
at  the  council  of  Lyons,  269 — conse- 
quences of  that  council,  465 — accession  and 
death  of  Conrad  IV.,  269 — relations  of 
the  emperors  with  Italy,  289*i*^grand  inter- 
regnum, 465-*  Richard  earl  of  Cornwall 
chosen  emperor,  ibid. — ^his  character,  466 

.  *«--0tate  of  theGemaaic  ootistitntion  at  this 
time,  466 — 470 — election  of  Roddph  count 

.  of  Hapsbutg,  47(Vwhis'. character,  471 — 
he  invests  hiason  lAUbert  witb  the  duchy  of 

«  Aastria,  iti(K^**^Hde  of  the  empise.  after  the 
dettrii  of  BQidolpfa^.47^— rcigna  of  the  em- 
perari  of  the  house 'Of  Luxmibourg,  Henry 
VH.  and  €hai4cis  1V.> '474,  475~^lden 

.boll  of  Charftts  LV.^  47.5-K*d6poflition  of 
WcneetlauS)  47&t^accession  of  the  house 
of  AuitiTia^  477 — neign  of  Albert  II.,  ibid. 
— of  Frederic  III.,  477,  478~pirogrc8s  of 
free  imperial  cities,  479, 480*--tbeir  leagues, 
481 — provincial  states  of  the  empire^  492 
^^alienatioB  #f  the  imperial  domain,  4^.') — 
accession  ^  Maiiimilian,  and  the  diet  of 
Worms,  ibid. — establishment  of  public 
.peace,  464-^inttitttlion  and  foncttana  of  the 
,iQiparial  oba<nber^  '4t)ft*-eitaMitbii}ent  of 
circles,  488— of  the*  aulic  counttil,  ibid. — 
lianits  of  the  empite,  489**-*ttccottnt  of  the 
-coMtitutioa  of  Bohemia,  490-^-of  the  king- 
cb«i  of  Hungary,  493 — of  Swisserland  and 
its  confederacy,  496 — 50d'*-emperor8   of 


'Germany*  anciently  confirmed  the  election 
of  popes,  ii.  43— their  election  afterwards 
clairaed  to  be  confirmed  by  the  popes,  56, 
6^-4ndependence  of  the  empire  establi^ed 
at  the  diet  of  Frankfort,  97. 

Ghent,  state  of,  in  the  fourteenth  century,  ii. 
468— its  population,  ibid,  note  %. 

Ghibelins,  (faction  of)  origin  of,  i.  462 — 
formed  to  support  the  imperial  claims 
against  the  popes,  i.  260,  26l~-duration 
of  this  faction,  262,  note — their  declme, 
285 — and  temporary  revival,  288. 

Giano  deUa  Bella,  change  effected  by  in  the 
government  of  Florence,  i.  303,  304. 

Giorvauni  di  Vicenza,  cbaraeter  and.  fiate  of, 
i.  28J,  282. 

Glass  windows,  when  first  uaed,  iL  502; 

Godfrey  of  Boulogne,  king  of  Jerusalem,  no- 
tice o^  i*  36,  aad  note*  i 

Gold  passed  chiefly  by  weight  in  the  first 
agesrofitlae  French  monarcttyy  i., t6U>! 

Golden  bull,  account  of  fhe  eaactSEients  of, 
'ic475y476» 

Gothic  architecture,  origia  of,  ii.  60?,  and 
notes — when  it  reached  its  highest  sCate  of 
•  perfection,  504.  i    •  - 

Grand  serjeanty,  tenure  by,  explained/  i,  138, 
note  J. 

Gratias's  Decretum,  account  of,  ii.  64. 

Greece,  state  of  literature  in,  during-the- fif- 
teenth century,  ii.  6l7'*^i9«*      •  .t 

Greek   language,    unknown  i»  the  ^«rest  of 
Europe,  during  the  dark  ages,  with)  a  few 
exceptions,  ii.  614,  615— rits  ^iudy  .mVived 
-in  the  fourteenth  century,  6j6^.  •        i 

Greek  provinces  of  southern  Italy,  kate  of 
in  the  ninth  and  tenth  centuries,  i^  238. 

Greek  empire,  state  of,  at  the  rispnf  Moham- 
medanism,  i.  510,  511 — its  revival  ki.the 
seventh  century,  5 1 5, 5 1 6, 5 1 7 — crusades  in 
its  behalf,  against  the  Turks,  5 19 — -progress 
of  the  Greeks,  519 — conquest  of  Gonstan* 
tinople  by  the  Latins,  520 — partition  of  the 
Greek  empire,  521,  522 — the  Greeks  re- 
cover Constantinople,  522 — declining  state 
of  the  Greek  empire,  523,  524 — danger  of 
Constantinople  from  the  Tuiks,  526 — its 
fall,  527-*-alarm  excited  by  it  in  Europe, 
527,  528. 

Gregory  of  Tours,  (St.)  pious  folsehoods  of, 
ii.  453. 

Gregory  I.  (pope)  manoeuvres  of,  to  gain 
power,  ii.  23,  and  fiote — established  th^ 
appellant  jurisdiction  of  the  see  of  Rome,. 
24,  and  note  *. 
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Gregory  VII.  (Hildebrand)  pope,  differences 
of,  with  the  emperor  Henry  IV.,  ii.  45 
— excommunicates  and  deposes  him,  i. 
459,  460 — ii.  47 — his  humiliating  treat- 
ment of  the  emperor,  48 — driven  from 
Rome  by  Henry  IV.,  49 — and  dies  in 
exile,  ibid» — his  general  conduct  considered, 
53,  54. 

Gregory  XTI.,  (pope)  contested  election  of, 
ii.  104— deposed  at  the  council  of  Pisa, 
105. 

Guardianship  in  chivalry,  nature  of,  i.  135, 
note. 

Guelfs,  faction  of,  origin  of  the  name,  i.  462 
— support  the  claims  of  the  papal  see,  260, 
261. — See  Ghibelins. 

Guesclin,  (Bernard  du)  character  of,  i.  62. 

Guienne,  insurrection  in,  i.  84 — its  cause, iizJ. 
note. 

Guilds  or  fraternities,  under  the  Anglo-Nor- 
man govemmeut,  account  of,  ii.  227,  and 
note  228. 

Guiscard,  (Robert)  conquests  of,  in  Italy,  i. 
239. 

Guiscard,  (Roger)  conquers  Sicily,  i.  239 — is 
created  by  pope  Innocent  II.  king  of  Sicily, 
240. 

Gunpowder,  when  and  by  whom  invented,  i. 
361. 


II. 


Hanseatic  union,  origin  of,  i.  48 1 .  ii.  473 — 
its  progress,  473,  474. 

Hapsburg,  emperors  of  the  house  of; — Ro- 
doiph,  i.  470— ^his  successors,  472 — Albert, 
ii.  477 — Frederic  III.  ibid. 

Hastings,  (Lord)  a  pensioner  of  France,  i.  87. 

Hawkwood,  (Sir  John)  an  English  military 
adventurer,  account  of,  i.  354 — military 
tactics,  improved  by  him,  354,  355. 

Haxey  (Thomas)  prosecuted  by  Richard  II. 
for  proposing  an  obnoxious  bill  in  parlia- 
ment, li.  281 — and  condemned  for  high 
treason,  282 — his  life  why  spared,  ibid,  and 
note* — ^his  judgement  afterwards  reversed, 
ibid,  note  f. 

Henry  II.,  elected  emperor  of  Germany,  i. 
235.  457. 

Henry  III.,  (emperor  of  Germany)  power  of, 
i.  457,  458. 

Henry  IV.,  (emperor  of  Germany)  unfortu- 
nate reign  of,  i.  459 — differences  of,  with 

•  Pope  Gregory  VII.,  ii.  45,  46 — ^he  is  ex- 


comuiunicated  and  deposed,  i.  459, 460.  ii. 
47 — his  deep  humiliation,  48— drives  the 
pope  into  exile,  49. 

Henry  V.,  (emperor  of  Germany)  reig«  of,  i. 
460 — compromises  the  question  of  eccle- 
siastical investitures,  with  Calixtus,  ii.  49y50« 

Henry  VII.,  (emperor  of  Germany)  reign  of, 
i.  474. 

Henry  I.,  (king  of  England)  laws  of,  not 
compiled  till  the  reign  of  Stephen,  ii.  192. 

Henry  III.,  (king  of  England)  state  of  the 
constitution  during  his  reign,  ii.  180 — 1*83 
— imprudently  accepts  the  throne  of  Sicily 
for  bis  son  Edmund,  184 — subsequent 
misery  of  his  kingdom,  1 85 — the  royai  pre- 
rogative limited  during  bis  reign,  1 86,  187 
— the  commons  first  summoned  to  parlia- 
ment in  his  reign,  232 — 238. 

Henry,  (duke  of  Hereford)  quarrel  of,  with 
the  duke  of  Norfolk,  ii.  285 — banished  for 
ten  years,  286 — deposes  Richard  II.,  287 
— and  ascends  the  throne  of  England  by 
the  title  of 

Henry  IV.,  ii.  287 — claims  the  throne  by 
right  of  conquest,  288 — reflections  on  this 
conduct,  288,  289 — ^memorable  petition 
of  the  house  of  commons  to  him,  297 — 
his  reply,  298 — ^his  expenditure  controuled 
by  the  hou^  of  couunons,  299,  300— 
302. 

Henry  V.,  character  of,  at  his  accession  to  the 
English  throne,  ii.  303— invades  France, 
i.  72 — gains  the  battle  of  Azincourt,  ibid, 
and  notes — ^his  further  progvess,  73 — treaty 
of  Troyes,  74. 

Hem*y  VI.,  accession  of,  to  the  ^iglish  throoey 
i.  74 — causes  of  the  success  of  the  English, 
75 — disasters  events  of  his  reign,  ii.  393, 
394 — bis  mental  derangement,  401 — 'duke 
of  York  made  Protector,  405-*-<lepos9d, 
408. 

Henry  the  Lion,  (duke  of  Saxony)  fall  of,  i. 
462,  463. 

Henry  count  of  Trastamare,  (king  of  Castile) 
reign  of,  i.  405. 

Henry  IV.,  (king  of  Castile)  reign  o^  i.  407, 
408. 

Heptarchy,  (Saxon)  notice  of,  ii.  123,  120. 

Heraldic  devices,  origin  o^  i.  146,  and  noie. 

Heresy,  statute  against,  in  the  £ifth  o£  Ilichard 
II.  qot  passed  by  the  house  of  cotniuQiu, 
ii.  295. 

Heriots  of  tlie  Anglo-Saxons,  Q(|iuvBk«;t  with 
the  feux^l  retiefo,  ii.  156. 

Hiersu  chy,  papal  encroachments  on,  ii.  29. 
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Uilaiy  (bishop  of  Avlei)  depOMd  by  pope 
..Leo,  ii%  ^i,note^. 

Hildebrand^  archdeacoo  of  Rome,  chnraoter 
of^  it.  45— *eleoted  pope,  il/id.  See  Gre« 
gW  VU. 

iloaiage»  oeieiaoDy  of,    i«    125 — difierence 
belmreeii  honage  per  paragiuiu  and  liege 
homage,  ibid,  note  f — and  hetween  liege 
.  homage  and  simple  homage,  07. 

Hommt  de  poostc,  ayoonr^mous  to  vilkin,  i. 
15%. 

Hoeseof  ConiiBQBt,  when  constituted  a  sepa- 
rate house,  ii.  241,  242— kaights  of  the 
shirey  when  first  chosen  for,  fa.  215^—219 
•--^•and  by  whom,  219 — ^224 — burgesses, 
when  sunuKioiiefl^  232— r238— causea  of 
their  being  suamMed,  2d9-7'pn>per  busi- 
ness of  the  house,  245--^i»eCition  for  redrtss 
of  gneveoees  in  the  reign  of  Edward  II., 
244,  24>*-dieir  assent  yreteoAed,  to  the 
deposition  of  Edward  II.,  246 — establish 
aevesal  right*  doling  the  reign  of  Edward 

III.,   247 remonstrate   against    levying 

mo«ey  without,  ooosent,  ihid.  248^-252 — 
thekr  consent  neceMary  in  legislation,  262, 
il^S'-^eir  advice  required  in  matters  of 
war  and  peece,  257,  258-r-tfaeir  right  to 
ifij^iuiiw  into  pubUc  abuses,  259-^262 — 
great  increase  of  their  power,  during  the 
minority  of  Richard  II.,  363 — Account  of 
their  remonstrattces>  265— 270 — ^reiectio&s 
on  their  aasumption  of  power,  durii^  this 
rei^po,  (^0,  271-^5eqtte8t  the  king  to  ap- 
pomt  a  comransioD  of  reform,  274 — ^re- 
marks on  this  proceedbg,  275 — ^277 — 
ohim  the  right  of  grantittg  and  appropriat- 
ing aq^phes,  992 — attempt  to  make  supply 
depend  en  redress  of  grievanees,  295^— 
iegislaUve  rights  of  this  house  established, 
29'ltr-reiiist  infringements  of  thatri^fat,  295 
— -297 — began  to  concern  themselves  with 
petitjiona  to  the  lords  or  to  4he  council  in 
the  reign  of  Henry  V.,  299 — interfere  with 
the  royal  ex]>enditure,  ilnd.  300 — consulted 
on  all  public  affairs,  304 — impeach  the 
king's  ministers,  for  malfeasance,  305— 
establish  the  privilege  of  parliament,  307 — 
and  the  right  of  determiinng^  eontested  elec- 
tions, 31^— ^18-^fluctualtciu  in  dw  num- 
bers of  its  members,  325,  326. 

Hottse^of  Lords,  constituteot  membeis  of ;— ^. 
spiritual  peers,  ii.  207,  208i— lay  peers, 
earls  end  baronsy  209— wh^  formed  into 
a  separate  house,  241,  242^-their  coneent 
necessary  in  legislation,  252,  253 — their 


tdvice  required  in  questions  of  war  and 
peace,  257,  258 — claimed  a  negative  voice 
m  qtcestionff  of  peace,  259 — declare  that  kio 
money  can  be  levied  without  the  consent 
of  pariiament,  29 1 . 

Houses  (English)  chiefly  built  with  timber, 
ii.  498 — ^wheu  built  with  bricks,  499— 
meanness  of  the  ordinary  mansion-houses, 
499,  500 — ^how  built  in  France  and  Italy, 
501. 

Hume,  (Mr.)  mistakes  of,  concerning  the 
English  constitution,  corrected,  ii.  364, 
365,  and  no^e  ♦,  366,  367. 

Hundreds,  division  of,  ii.  139— ^whether  they 
comprised  free  families  rather  than  fi«e 
proprietors,  ibid. 

Hungarians,  ravages  of,  in  France  and  Ger- 
many, i.  18. 

Hunmry,  sketch  of  the  history  of,  i.  493^*** 
reigns  of  Sigismund,  and  Uladislaus,  4(t4i 
— of  Ladislaus,  and  the  regency  of  Hum- 
niades,  495 — of  Matthias  Corvinus),496.  ' 

Hungerford,  (sir  Thomas)  speaker  of  the 
house  of  commons,  ii.  263* 

Bunniades,  (John)  regent  of  Hungary,  ac- 
count of,  i.  495,  note — ^and  of  his  adminis- 
tration, 495— his  death,  496. 

Huss,  (John)  remarks  on  the  violation  of  his 
safe  conduct,  ii.  1 12,  note. 

Hussite  war  in  Bohemia,  account  of,  i.  492. 

Hussites  of  Bohemia,  tenets  of,  ii.  538. 


Ignorance,  prevalent  in  Europe,  in  cense* 
qiience  of  the  disuse  of  Latin,  ii.  434$  435 
—437. 

Imilda  de'  Lambertazzi,  melancholy  fete  of, 
i.  280. 

Immunities  claimed  by  the  clergy^  ii.  82> 
attempts  to  repress  them  in  England,  83 — 
86-*-Iess  vigorous  in  France,  B6,  87. 

Imperial  chamber,  origin,  powers  tod  joffis- 
diction  of,  i.  486—488. 

Impeachment,  (parKamehtary)  first  instance 
of,  m  Lord  Latimer,  ii.  221 — of  the  eartof 
Suflblk,  274— When  feUy  esteblished,  305 
—307. 

Imperial  cities  of  Ocvmany,  origin  and  pro- 
gress of,  i*  478*^-48 1-^acconnt  of  the 
leagues  formed  by  Aem,  481,  482. 

Imperial  domains,  alienation  of,  i.  488; 

laddents  (Feudal).  See  Aids,  Escheats^ 
Fines,  Marriage,  Reliefs,  Wardships. 
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Innocent  III.,  (pope)  character  of,  i.  256— 
conquers  the  ecclesiastical  state,  258 
— the  league  of  Tuscany  formed  to  sup- 
port the  claims  of  the  see  of  Rome,  259 — 
success  of,  ii.  57 — his  extraordinary  pre- 
tensions, 58 — sometimes  exerted  his  influ- 
ence beneficially,  59 — instances  of  his  ty- 
.ranny,  6 1 . 

Insurance,  (marine)  why  permitted,  ii.  488, 
note  ^. 

Interdicts,  (papal)  origin  and  effects  of,  ii.  34. 

Interest   of  money,   high   lates  of,   ii.  486. 

489; 

Investitures,  different  kinds  of,  i.  125,  126 — 
nature  of  ecclesiastical  investitures,  ii.  42 
— contests  respecting  such  mvestitures, 
between  the  popes  and  emperors  of  Ger- 
many, 45 47 these  disputes  compro- 
mised by  the  concordat  of  Calixtus,  ii.  49^ 
50 — similar  termination  of  these  disputes 
iu  England,  5 1 . 
Isidore,  fabe  decretals   of,  ii.  27^  28,  and 

Motes. 
Italy,  northern  part  of,  invaded  by  the  Lom- 
bards, i.  7 — history  of  Italy  from  the  ex- 
tinction of  the  Carlovingian  emperors  to  the 
invasion  of  Naples  by  Charles  Vlll.,  '23\ 
— state  of  that  country  after  the  death  of 
Charles  the  Fat,  at  the  close  of  the  ninth 
century,  and  the  former  part  of  tlie  tenth, 
231—233 — coronation  of  Otho  the  Great, 
23S — internal  state  of  Rome,  234 — Henry 
II.andAdrian,  235 — election  of  Conradll., 
€36 — Greek  provinces  of  southern  Italy, 
£38 — settlement  of  the  Normans  at  A  versa, 
ibid. — conquests  of  Robert  Guiscard,  239 
— papal  investitures  of  Naples,  240— pro- 
gress of  the   Lombard  cities,  240 — their 
acquisitions  of  territory,  244 — their  mutual 
animosities,  246 — sovereignty  of  the  em- 
perors, ibid, — Frederic  Barbarossa,  247 — 
diet  of  Ronca^lia,  249 — capture  aod  de- 
struction of  Milan,  250 — league  of  Lom- 
bardy   against   Frederic,    251 — battle    of 
Legnano,  252 — peace  of  Constance,  253 
— affairs  of  Sicily,  t55 — Innocent  III.,  256 
— bequest  of  the  countess  Matilda,  257 — 
ecclesiastical   state   reduced  by  Innocent 
III.,  258 — league  of  Tuscany,  259 — foc- 
tioQS  of  the  Guelfs  and  Ghibelins,  260 — 
reign  of  Otho  IV.,  26 1— of  Frederic  II., 
262 — ^his  wars  with  the  Lombards,  265 — 
arrangement  of  the  Lombard  cities,  ibid. — 
council  of  Lyons,  269— racceasion  of  Coa* 


rad  IV.,  269 — causes  of  the  success  of  the 
Lombard  cities,  270 — their  interari  govern- 
ments, 273 — and  dissensions,  276— notice 
of  Giovanni  di  Vicenza,  28 1 — state  of  Italy 
after  the  extinction  of  the  house  of  Swabia, 
283 — conquest  of  Naples  by  Charles  count 
of  Anjou,  284— decline  of  the  GhU>elin 
party,  285 — the  Lombard  cities  becoibe 
severally  subject  to  princes  or  usurpers, 
286.  289 — the  kings  of  Naples  aim  at  the 
command  of  Italy,  288t— relations  of  the 
empire  with  Italy,  291 — cession  of  Ro- 
magaa  to  the  popes,  292 — internal  state  of 
Rome,  293—297 — state  of  the  cttiet  of 
Tuscany,  especially  of  Florence,  298 — 320 
— and  of  Pisa,  321 — state  of  Genoa,  324 
and  of  Venice,  325 — 345 — state  of  Lom- 
bardy  at  the  beginning  of  the  fifteenth  Cen- 
tury, 34.5 — 347 — wars  of  Milan  and  Venice, 
347, 348 — change  in  the  military  system  of 
Italy,  348 — mercenary  soldiers  and  ipiUtiry 
adventurers  employed,  349 — 355— achool 
of  Italian  generals,  356 — defensive  arms  of 
the  Italian  armies  in  the  fifteenth  century, 
35S — 360— change  in  the  military  system 
of  Europe  by  the  invention  of  gunpowder, 
361 — rivalry  of  Sforza  and  Braccio,  363 — 
affairs  of  Naples,  365 — rebellioo  of  Sicily 
against   Charles   of  Anjou,  365— Robert 
king  of  Naples,  368 — disputed  succession 
to  the  throne,  and  civil  wars  in  conae- 
quence,  369 — state  of  Italy  in  the  latter 
part  of  the  fifte^ith  centur}',  377— -riac  of 
the  family  of  Medici,  380 — Loreaso  de' 
Medici,  383 — pretensions  of  France  upon 
Naples,  386— 389-77decline  of  the  papal 
influence  in  Italy,  ii.  121 — 125— increase 
of  domestic  expenditure  during  the  four- 
teenth ceptury,  490 — 492 — state  of  domes- 
tic  manners,  during  the  same  period,  493, 
494 — ftate  of  agriculture,  514— and  gar- 
dening, 5 15 — state  of  Italian  litemture,  592 
—604. 


Jacquerie,  (or  peasantry)  imurrection  of,  i.56. 

Janizaries,  account  of  the  institution  of,  i, 
529. 

Jerusalem,  kaigd<Hn  of,  militMry  force  df,  i. 
37 — subverted  by  Saiadin,  38,39 — nmgohr 
custom  there,  relative  to  the  nuurriage  of 


▼assals,  136. 
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Jcrwi,  exactions  {roniy  by  the  kings  of  France, 

i    )&>**»-4heir    usury,    Md. ordinance 

•gcinat  Ihem,  1 7&^--exp6Ued  from  France, 
l6ij — persecutioDft  of  theni,  in  the  dark 
ngey;  li.  4d«.  4^7,  488 — a^rcount  of  ^eir 
mmwef  dealings,  486 — causes  of  their  de- 
fllMe,4S6. 

Jonmti,  (({Veen  of  Naples)  suspected  of  mur- 
deang  her  hosbaind  i^drew,  i.  368 — her 
unhappy  reign,  369 — deposed  and  put  to 
death,  aey,  370, 

Joanna  IL,  (queen  of  Naples)  u  S74 — adopts 
Alfonso  ^  Aragon,  for  h#r  successor,-  t/!ie/. 
-'"-^fftvokias  the  adoption  in  .favour  of  Louis 
of  An|ou,  375— 4s  put  to  deaths  d76w 

John^  (kmg  of  JEngland)  IcpsesNoraoMfidy,  i. 

A3 — his  exactiQiia  and  tyrant^,  iu  177,  and 

noU — lba>  great  chaxter  of  lihertiaB  extorted 

firom  hian,  177-*-ahatract  of  its  promions, 

178,  170.    .  -  , 

John,  (kii^  of  France)  ch^acter'of,  i^:Al — 
ooacliidf^  tbo Irea^  of  Caiai%.6?*  > ' '- 

John  IL,  (fciagi^f  Caslilo>  jr^ifih'of,  (.^406, 

'407*  »    .  ;     ►  t'(r'  T    .'1*^'     '     '      *  *• 

Jobtt  of  Lozandlioufg,  mm^  sii,  i»  82« 
Johi^  of  Prdcida^  succea^folly  ploti-  the  re- 

J^eUion- of 'Sicily  from  Charlet  of.  Anjou,  i. 

add,  366.  i   .  /    . 

John^VIII.,  (pope)  insolent. 4H>adttct<<>f^  to 

Chaalas  the  Fat,  king  of  Ffliuiee,^iir  35 

'-**'prelends  a  right  of  c^usiag  the  emperor, 

S6.     .  ..i     r      .       .        ■  .       ■•. 

Jubibe,  when  firal  oelabraled  atllonie,iii  89 
-^ta -ongin  and  oataure^'tYml.  mie*  * 

Ju^JgOBy  aaswara  o^  tofcevlaia  questions  pro- 
posed t  by- Riehanl  Ui,  ii.  077 — p<a«khed 
for  Ibe  same  by  paiiiametit,  978*-Aheir  an- 
s»vera  proa^wiQed  tabci  jnstand  legak  by  a 
sal^equ^t  parliament, ^83.    ■  \  -'  "■    ' 

Judicial  pdilyu^f  Fmnoe,  aqcc^aiijve;<chaages 
of^  L  19d-^-toriginal  acbamo  ^f  jurisdiction 
ialba4iaia  of  ChailenMigae,  ,196,  Ifil^-^iis 
supplanted  by  the  feudal  territorial jurisdic- 
tiop,  193 — ^its  divisions  and  administration, 
195— trial  by  combat,  196-~establi8hments 
of  St.  Louis,  )98i — royal  tribunals,  and 
progress  of  their  jurisdiction,  200 — royal 
cotaiul  €ir<€oiart  of  paara,.»3hi*  paiUfroftit 

Jurisdiction,  (ecclesiastical)  progress  o^  ii. 

.    JO^t-rfrbitrativo^'  ffttci-^ooeftivo  ovmr  ifae 

v^jcki^  «s  oi^il  awattars,  1 1— ^-and  alvo  in  cri- 

miml  auili^  lUr-ri^  rapid  pragpess  an  the 
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twelflh  century,  79 — 89— reatrained  in  ike 

fourteenth  ceatxury,  119 — 1^1— ^account  of 

aome  'parlieiilar  territorial  jurisdictions  in 

EiiglMd,  eOtt,  fwte. 
Jwyy  origin  and  progress  of  trial  by,  among 

the  Anglo-Saxons,  ii.  14£ — 146.    . 
Jurisima.    See  Firma  de  derecho. 
Justice,  (administration  of,  in  Castile)  i.  426 

— frequently  violated  by  some  of  Ae  kings, 

447,428.  .   . 
—  (in  England)  venal,  under  the  Norman 

kings,  ii.  170 — 174 — ^prohibited  to  be  sold 

by  Magna  Charta,  179- 
Justices  of  assize,  virhett  instituted,  ii.  188 — 

their  fonctioBS,  HV9. 
Jaaticiary  of  -Aragon,  office  of,  when  insti* 

tiitod,  it  440,  441^his*tHMvef,  444-^^446— 

dwNitioa^oC  bis  office,  446 — ^responsibility 
•  ofithi»ii4sgistrate,  447.'  . 
Jiisiinian'a  idstilalfa  aodpandet^,  tiafv^rflBlly 

studied,  ii.  564— 5()6.        -  i'  >       ..     *" 
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Karismians  mvade  Asia,  h.  6n,  6^.     '* 

Khalift  of  Daraasctts,  acoonnt  <rf,  i.  5il*«-of 
Bagdad,  514,513. 

Kings  of  Aragon,  poii^er  of,  Ifanited,  i.  437, 
498 — were  elated  by  the  grebf  li^aHms, 
435.  - 

King's  court,  in  England,  jutiwiiction,  and 
powers  of,  ii.  187 — ^what  ofiedces^'cdgniz- 
able  there,  204,  note. 

Kings  of  France,  anciently  elected,  i.  l?l — 
tJ^  revenues,  164'^-^^W^eir  Yitdited 
power,  108— -especially  m  legi^Mtfon,  175 
■  ^adual  increase  of  their  |K)Wer,  M9— 
legislative  assemblies  held  by  them,- 169 — 
royal  council  of  the  kings  of  the  th«d'race, 
173-r-cottia  pl^ni^res  hdd  by  them,  !W — 
snJJMequent  increase  of  the  legislatifve  power 
of  the  crown,  177 — states  general  convoked 
by  various  kings,  178 — 188 — w^  ti&bu- 
nab  established  by  them,  400 — fnogreaa  of 
tham,  401 — 407 — augmentation  6f  their 
domains,  408. 

Kttjghtfaood,  privileges  of,  ii.  557. 

Knights  banneret,  and  knights  bachelorB,  ii. 
559,560. 

Knights,  when  summoned  to  parliament,  ii. 
417 — ^419 — whether  elected  by-freeboiders 
in  general,  419 — 444. 
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Knight  of  shires,  by  whom  chosen  for  parlia- 
■  ment,  ii.  318,  319 — amount  of  their  wages, 

and  how  paid,  322,  323. 
Knights*  fees,  division  of  lands  into,  invented 

by  William  the  Conqueror,  i.  127,  note-f — 

their  value,  ibid. 
Knights-templars,  institution  of  the  order  of, 

i.  38 — their  pride  and  avarice,  ibid, — the 

kingdom  of  Aragon  bequeathed  to  tlicin, 

399.  - 


Labourers,  hired,  when  first  mentioned  in  the 
English  statute  books,  ii.  387,  388 — their 
wages  regulated,  3SS — were  sometimes  im- 
pressed into  the  royal  service,  358 — better 
paid  in  England  in  the  fourteenth  century 
than  now,  521 — 523. 

Lancaster,  (house  of)  progress  of  the  English 
constitution  under,  ii.  290 — 328. 

Lancastrians,  civil  wars  of  with  the  Yorkists, 
ii.  407,  408. 

Lances,  mode  of  reckoning  cavalry  by,  i.  349, 
note. 

Lands,  possession  of,  constituted  nobility  in 
the  empire  of  the  Franks,  i.  112 — inalien- 
able under  the  feudal  system,  without  the 
lord's  consent,  130 — partition  of  in  Gaul, 
&c.  102 — in  Germany,  473 — descent  of 
lands  in  England  during  the  Anglo-Saxon 
and  Anglo-Norman  kings,  ii.  191* 

Lands.  See  Alodial,  Salic  and  Fiscal,  Bene- 
fices, Alienation. 

Landwehr,  or  insurrectional  militia,  antiquity 

•    of,  i,  219,  wo^e§. 

Languedoc,  affairs  of,  in  the  twelfth  century, 
i.  25,  26— devastated  by  the  crusade  against 
the  Albigeois,  27* 

Laon,  circumstances  attending  the  charter  of, 
1.213. 

Latimer,  (lord)  the  first  person  impeached  by 
parliament,  ii.  221. 

Latin  language,  the  parent  of  French,  Spanish, 
and  Italian,  ii.  422 — its  extent,  423  and 
note — its  ancient  pronunciation,  424 — cor- 
rupted by  the  populace,  425 — and  the  pro- 
vincials, 426 — its  pronunciation  no  longer 
regulated  by  quantity,  429— change  of  Latin 
into  Romance,  431 — its  corruption  in  Italy, 
433 — ignorance  consequent  on  its  disuse, 
434—437. 


Latins,  conquests  of,  in  Syria,  i.  30 — decline 
of  the  I^tin  principalities  in  the  east,  37. 

Laura,  the  mistress  of  Petrarch,  account  of, 
ii.  601,  and  notes,  602,  note. 

Law  books,  (feudal)  account  of,  i.  139,  140. 

Laws,  distinctions  of,  in  France  and  Italy,  i. 
105,  106 — of  the  Anglo-Norman  kings, 
174 — 176 — character  and  defects  of  the 
English  laws,  192 — 195.  See  Feudal,  Ri- 
puarian,  and  Salic  Law. 

League  of  the  public  weal  formed  in  France, 
i.  85 — of  Lombardy,  251 — of  Tuscany,  259 
— quadruple  league  of  1455,  376 — of  the 
free  imperial  cities  of  Germany,  481,482. 

Learning.     See  Literature. 

Legates,  (papal)  authority  of,  ii.  55 — their  in- 
solence, 56. 

Legislation,  (general)  first  measures  of  in 
France,  i.  176. 

Legislation,  right  of,  in  the  Norman  kings  of 
England,  ii.  173. 

Legislative  assemblies,  origmal,  in  France,  i. 
169 — held  by  Charlemaf::ne,  i6trf. — mode  of 
proceeding  at  them,  1 70 — royal  council  of 
the  kings  of  the  third  race,  1 73 — occasional 
assemblies  held  by  the  barons,  ibid. — states* 
general  convoked  by  Philip  the  Fair,  178 — 
states  general  of  1355  and  1356,  182 — 
states  general  under  Charles  VIL,  188 — 
provincial  states,  ibid. — states  generar  of 
Tours,  190. 

Legislative  authority  in  France,  substitutes  for, 
i.  175^ — of  the  crown,  increase  of,  177. 

Leon,  (kuigdom  of)  when  founded,  i.  393 — 
finally  united  with  that  of  Castile,  399- 

Liberi  homines,  whether  different  from  thaini, 
ii.  134.  notef. 

Liberties  of  England  purchased  by  money, 
rather  than  with  the  blood  of  our  forefathers, 
ii.  371. 

Liberty  of  speech,  claimed  by  the  house  of 
commons,  ii.  309,  310. 

Libraries,  account  of  the  principal  in  the 
fourteenth  and  fifteenth  centuries,  ii.  61I, 
612,  and  notes. 

Linen  paper,  when  and  where  invented,'  ii. 
610,  and  notef. 

liiterature,  causes  of  the  decline  of,  in  the 
latter  period  of  the  Roman  empire,  ii.  417 
— neglect  of  heariien  literatwre,by  theChris- 
tian  church,  420 — the  spread  of  sapersti- 
tion,  421' — mroads  of  die  barbarous  na- 
tions, 422 — corrtipSon  ef  the  Latin  fan- 
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gvmge,  ibid. — ignorance  consequent  on  the 
disuse  of  Latin^  4S4 — want  of  eminent  lite- 
rary men,  437 — literature  preserved  by  reli- 
gion, 438 — influence  of  literature  in  the 
improvement  of  society  considered,  56£ — 
civil  law,  563 — public  schools  and  univer- 
sities, 568 — cultivation  of  the  new  lan- 
guages, 582 — '  poetical  character  of  the 
troubadours,  583 — northern  French  poetry 
and  prose,  586 — Norman  romances  and 
tales,  588 — Sjpanish  language  and  literature, 
592---'Italian  literature,  ibid. — English  lite- 
rature, 604 — revival  of  ancient  learning, 
608 — state  of  learning  in  Greece,  6l7 — 
literature  not  much  improved  beyond  Italy, 
620 — ^promoted  by  the  invention  of  printing, 
622. 

Liveries,  anciently  given  to  the  retainers  of 
noble  families,  ii.  375,  376,  note** 

Lollards,  tenets  and  practices  of,  ii.  537,  538. 

Lombards,  invade  Italy,  i.  7 — reduce  the  ex- 
archate of  Ravenna,  ibid. — are  defeated  by 
Pepin  king  of  France,  8 — their  kingdom 
conquered  by  Charlemagne,  ibid. 

Lombard  bankers,  account  of,  ii.  488,  489« 

Liombard  cities,  progress  of,  towards  repub- 
lics, i.  240,  24 1 — 243 — then*  acquisiticms  of 
territory,  244 — 245 — their  mutual  animo- 
sities, 246 — recognized  the  nominal  sove- 
reignty of  the  emperors  of  Germany,  ibid, 
—the  league  of  Lombardy  formed,  251 — 
the  confederated  cities  defeat  the  emperor 
Frederic  Barbarossa,  252 — secure  their 
liberties  by  the  peace  of  Constance,  253 — 
arrangement  of  the  Lombard  cities  accor- 
<ling  to  the  factions  they  supported,  265 — 
267— causes  of  their  success,  270 — their 
population,  271 — ^mode  of  warfare  which 
then  obtained,  272 — their  internal  govern- 
ment, 273 — 27ft— and  dissensions,  276 — 
231 — Lombard  cities  became  severally  sub- 
ject to  princes  or  usurpers,  286 — state  of 
Lombardy  in  the  middlie  of  the  fourteenth 
century,  289 — ^and  at  the  beginning  of  the 
fifteenth  century,  345,  346. 

Longqhamp,  (William,  bishop  of  Ely)  ba- 
nished from  England  by  the  barons,  ii.  176, 
177. 

London,  state  of,  before  ti^  Norman  con- 
quest, ii.  229-r-power  and  opulesce  of  its 
citizens  subsequent  to  that  event,  230,  23 1 
'—conjectures  respecting  its  population  in 
the  fourteenth  century,  230,  note  f  • 

Lord  and  vasnl^  mutual  duties  of,  i.  123, 124 
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— consent  of  the  lord  necessary  to  enable 
a  vassal  to  alienate  lands,  130. 

Lords.     See  House  of  Lords. 

Lothaire,  elected  emperor  of  Germany,  i.  460, 
461 — excommunicated  by  Pope  Gregory 
IV.,  ii.  30 — absolved  by  Adrian  IL,  31. 

Louis  of  Bavaria,  (emperor  of  Germany)  con- 
tests of  with  the  popes,  ii.  95,  96,  97. 

Louis  die  Debonair,  ascends  the  throne  of 
France,  i.  13 — his  misfortunes  and  errors, 
14 — ^partitions  the  empire  among  his  sons, 
15. 

Louis  IV.  (king  of  France)  reproved  for  his 
ignonince,  ii.  434,  note  §. 

Louis  VI.,  rei^  of,  i.  23. 

Louis  VII.,  reign  of,  i.  23,  24. 

Louis  Vllf.,  conquers  Poitou,  i.  25 — takea 
the  cross  against  the  Albigeois,  27-^ordi- 
nance  of,  against  die  Jews,  176. 

Louis  IX.,  (St.)  reign  of,  i*  28 — review  of  his 
character :  its  excellencies,  29 — defects,  30 
— superstition  and  intolerance^  3 1 — ^his  cru- 
sades against  the  Turks,  39t  40 — his  deaths 
40 — account  of  his  establishments,  198, 
199 — provisions  of  his  pragmatic  sanction, 
ii.  75. 

Louis  X.,  short  reign  of,  i.  44  state  of 
France  at  his  death,  ibid. 

Louis  XL,  character  of,  i.  84,  85-|-erushes 
the  less  p6werful  vassals,  8? — avoids  a  war 
with  England,  f&fo?.— claims  the  sscceafTioti 

~  of  Bnrg^mdy,  92 — his  conduct  on  this  oc- 
casion, 93— sickness  and  wretched  death, 
94,  95 — instances  of  his  superstiticm,  95, 
ai|d  note. 

Louis,  (duke  of  Anjon)  invades  Naples,  i.  970. 

Lower  classes,  improvenaents  in  the  condi- 
tion of,  ii.  524. 

Luxembourg,  emperors  of  the  house  of, — 
Henry  VII.,  i.  474— Charies  IV.  tWrf.-- 
Wenceslaus,  476. 

Lyons,  council  of,  depose  the  emperor  Fre* 
derick  II.  i.  269— consequences  of  that 
conncU,  466» 


M. 

Madox,  (Mr.)  theory  of,  on  the  natnre  of 
baronies,  ii.  212>  213— observatiem  there- 
on, 213 — 215. 

Magna  Charta,  notice  of  the  provisions  af^  ii. 
178 — 180-^coofinned  by  various  sove- 
reigns, 181. 
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Mahomet  II.,  captures  Constantinople,  i.  .-Vi?. 
Maintenance  of  suits,  ii.  375. 
Mandats,  (papal)  nature  of,  ii.  7.S — 75. 
Manerial  jurisdictions,  extent  and  powers  of, 

ii.  0,0%  note. 
Manichees,    tenets   of,  ii.   5(17 — their  tenets 

held  by  the  Albigeusos,  5*29,  5,30,  itoles. 
Manifestation,  nature  of  the  process  of,  in  the 

law  of  Aragon,  i.  443,  444,  fiote. 
Manners ,  (domestic)    of   Italy,  in  the  four- 
teenth   century,    ii.    41)1.    493,   494 — of 
France   and   Gennany,  494 — resemblance 
between  chivalrous  and  oriental  manners, 
550. 
Manufactures,  state  of,  in  the  middle  ages,  ii. 
461 — of  Flanders,  46? — of  England,  469 — 
of  the  northern  provinces  of  France,  470 — 
of  Germany,  ihid. — of  Italy,  479,  480. 
Manumission  of  serfs  or  slaves,  progress  of, 
i.    156,    157 — and  of  villeins   in  England, 
392,393. 
Manuscripts,  transcription  of,  in  the  fifteenth 
century,  promoted  the  revival  of  literature, 
ii.  6 1 2 — industry  of  Petrarch,  Poggio,  and 
others  in  finding  and  copying  them,  6 13. 
Marc,  (St.)  observations  on  the  Italian  history 

of,  i.  232,  note. 
Margaret,  (queen  of  Henry  VI.)  violent  con- 
duct of,  ii.  405,  406. 
Mariner's  compass,  when  and  by  whom  in- 
vented, ii.  480,  481,  and  fiotes. 
Maritime  laws,  during  the  middle  ages,  ac- 
count of,  ii.  482 — 485. 
Marriage,  custom  relative  to,  in  the  feudal 
system,   i.    135,    136 — prohibited    to    the 
clergy,  ii.  38 — but  contmued,  especially  in 
England,  in  defiance  of  the  papal  prohibi- 
tions, 39 — account  of  the  papal  dispensa- 
tion of  marriage,  68,  69 — within  what  de- 
grees prohibited,  69>  70. 
Marshal.     See  Earl  Marshal. 
Martel  (Charles,  king  of  France)  defeats  tlie 

Saracens,  i.  6. 
Martin  V.,  (pope)  dissolves  the   council  of 

Constance,  ii.  108. 
Mary,  (the  Virgin)  superstitious  devotions  to, 

ii.  447,  448,  and  notes. 
Mary  of  Burgundy,  territories  of,  claimed  by 
Louis  XL,  i.  92 — his  conduct  towards  her, 
93 — marries  Maximilian  of  Austria,  ibid. 
Matthias  Corvmus,  (king  of  Hungary)  reign 

of,  i.  496. 
Matilda,  (countess)  bequest  of  to  the  see  of 
Rome,  i.  257. 


Maximilian,  (empe/or  of  Germany)  reign  of, 

i.  483—489. 
Mayors  of  the  palace  of  the  French  kings, 

their  power,  i.  5.  111. 
Medici  family,  rise  of,  i.  380 — Cosmo  de' 
Medici,  the  first  citizen  of  Florence,  381 — 
his  administration,  382 — government  of  Lo- 
renzo de'  Medici,  383 — ^his  character,  384 
— and  government,  385. 

Mediterranean,  origin  of  English  trade  with, 
ii.  475,  and  noteX — nature  of  the  inter- 
course between  the  Mediterranean  traders 
and  England,  476 — account  of  the  principal 
trading  towns  on  the  Mediterranean,  477, 
478. 

Members  of  parliament,  wages  of,  and  how 
paid,  ii.  3(i2,  3^S3 — ^numbers  of,  irregular, 
325 — 327.  See  also  Election,  Privilege  of 
Parliament. 

Mendicant  orders,  origin  and  progress  of,  ii. 
66,  67 — a  chief  support  of  the  papal  supre- 
macy, 68. 

Mercenary  troops,  when  first  employed,  i. 
220 — employed  both  in  the  French  and 
English  armies,  222,  223 — their  wages, 
223,  fiotef — employed  by  the  Venetians, 
348 — and  other  states  of  Italy,  349 — ac- 
count of  the  *  companies  of  adventure,' 
formed  by  them,  350 — Italian  mercenary 
troops  formed  in  the  fourteenth  century > 
356-— employed  by  the  republics  of  Flo- 
rence and  Venice,  357. 

Merchants,  encouragements  given  to  by  Ed- 
ward III.  ii.  470,  471 — instances  of  their 
opulence,  472,  473. 

Merovingian  dynasty,  successions  of,  i.  4 — 
their  degeneracy,  5 — deposed  by  the  mayors 
of  the  palace,  ihid.  6. 

Middle  ages,  the  term  defined,  ii.  416. 

Milan,  civil  feuds  in,  i.  287 — finally  subdued 
by  the  Visconti,  288 — erected  into  a  dudiy, 
291 — wars  of  the  dukes  of  Milan  with  the 
republic  of  Venice,  347 — is  conquered  by 
Francisco  Sfbrza,  i.  364,  365. 

Milanese,  refused  to  acknowledge  bisbops 
whom  they  disliked,  i.  242,  243,  note— 
their  city  besieged  and  captured  by  Frederic 
Barbarossa,  248 — who  violates  the  capitu- 
lation he  had  given  them,  249 — they  renew 
the  war,  are  defeated,  and  their  city  de- 
stroyed, 250. 

Military  orders,  when  instituted,  i.  39^ — ac- 
count of  those  instituted  in  Spaing  399-  ' 

Military   service,  limitations  of,  under   the 
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.  feudal  system,  i.  127 — who  were  excused 
from  it,  ihid. — rates  of  pecuniary  compen- 
sation established  for  default  of  attendance, 
128 — military    service    of    feudal   tenants 

.  conmiuted  for  money,  2 18, 2 1 9 — connexion 
of  military  services  with  knighthood,  ii. 
358. 

Ministers  of  the  kings  of  England,  impeached 
by  parliament,  ii.  305 — 307. 

Miracles  (pretended)  of  the  church  of  Rome, 

.     ii.  ^6— mischiefs  arising  from,  446,  447. 

Missi  Regii,  functions  of,  i.  193  and  notef. 

Mocenigo,  (doge  of  Venice)  dying  advice  of, 
to  his  countrymen,  i.  346,  347. 

Moguls  of  Timur,  incursions  of,  i.  524,  525. 

Mohammed,  first  appearance  of,  i.  506 — 
causes  of  his  success,  ibuL  507 — principles 
of  the  religion  taught  by  him,  507,  508, 
509— conquests  of  his  followers,  509,  510. 

Monarchy,  (French)  how  far  anciently  elective, 
i.  171,  172. 

Monasteries,  mischiefs  of,  ii.  45 1 — ignorance 
and  jollit}',  their  usual  characteristics,  6 11, 
note\\. 

Money,  privilege  of  coining,  enjoyed  by  the 
French  vassals,  i.  l6l — little  money  coined, 
except  for  small  payments,  ibid,  vote—jre- 
gulations  of  various  kings  concerning  the 
exercise  of  this  privilege,  l62 — the  right 
of  debasing  money,  claimed  by  Philip  the 
Fair,  ibid,  note  J— debasing  of  money  a 
source  of  the  revenue  of  the  kings  of 
France,  l66,  l67. 

levying   of,  in   England,  prohibited 

without  the  consent  of  parliament,  ii.  290 
— 292 — changes  in  the  value  of,  515— 
52J. 

Money-bills,  power  of  originating  vested  in 
the  house  of  commons,  ii.  310 — 314. 

Monks,  not  distinguished  for  their  charity,  in 
the  dark  ages,  ii.  449,  note — their  vices,  450 
453^ — ^immorality  of  the  monkish  historians, 
ii.  453,  note.    . 

Montfort,  (Simon  de)  character  of,  i.  27. 

Moors  of  Spain,  gradually  lose  their  con- 
quests b  that  country,  i,  •593 — 400 — their 
expulsion  why  long  delayed,  400 — 40(J. 

Morals,  degraded  state  of,  in  the  dark  ages, 
ii.  455,  456— improved  state  of  the  moral 
character  of  Europe,  towards  the  close  of 
tha(  period,  523,  524 — the  morals  of  chi- 
valiy,  not  always  the  most  pure,  548. 

Mortmain,  alienations  of  laud  in,  restrained, 
ii.  87,  88. 


Muratori,  observations  on  the  historical  works 
of,  i.  231,  232,  note^. 

Murder,  commuted  for  pecuniary  considera- 
tion in  the  feudal  system,  i.  105 — when  made 
capital,  ibid,  note  ♦ — antiquity  of  compo- 
sitions for  murder,  163  note  *. 


N. 


Naples,  investiture  of  the  kingdom  of,  con- 
ferred by  the  popes,  i.  240 — conquered  by 
Charles  of  Anjou,  284 — disputed  succes- 
sion to  the  throne,  on  the  death  of  Charles 
1  [.,  368 — murder  of  Andrew  king  of  Na- 
ples, ibid. — reign  of  Joanna,  36jj — Naples 
mvaded  by  Louis  duke  of  Anjou,  370 — 
reign  of  Ladislaus,  371 — of  Joanna  II. 
372 — adopts  Alfonso  of  Aragon  for  her 
heir,  tAtW.— revokes  the  appointment,  and 

.  adopts  Louis  of  Anjou,  373 — Alfonso  of 
Aragon,  king  of  Naples,  374 — he  is  suc- 
ceeded by  his  son  Ferdinand,  377 — preten- 
sions of  Charles  VII  [.  upon  the  kmgdom 
of  Naples,  3b6— 389. 

Navarre,  (kingdom  of)  when  founded,  i.  393. 

New  Forest  devastated  by  William  the  Con- 
queror, ii.  163. 

Nicolas  IL  (pope)  decree  of  respectmg  the 
election  of  pontiffs,  ii.  44. 

Nobility,  (Aragonese)  privileges  of,  i.  435, 
436. 

origin  of,  in  France,  i.   1  ]  1 — was 

founded  on  the  poesossion  of  land  or  civil 
employment,  1 12 — ciifftreiit  classes  ot^  144, 
145 — their  privileges,  146,  i47>  1 61,  et 
$eq. — how  communicated,  145  aDd»(?^^|| — 
letters  of  nobility  when  tirst  grained,  \  48- — 
different  orders  of,  !4!»,  1^0^^ — pride  and 
luxury  of  the  French  nobility,  56  note  ^. 

(Castilian)  confederacies  of,  for  ob- 


taining redress  of  grievances,  i.  4 '28 — 431 

(English)  influence   of,   from    the 

state  of  manners,  ii.  374^  375 — patronized 
robbers,  377,  37B. 

(German)  state  of,  in  the  thirteenth 


century,  i.  470. 

Norfolk,  (Mowbray,  duke  of)  quarrel  of  with 
the  duke  of  Hereford,  i.  285 — ^banished  for 
life,  286. 

Normans,  ravages  of,  in  England  and  France, 
i.  19,  20 — ^finally  settled  in  the  province  of 
Normandy,  20 — settlement  of,^.at  Aversa, 
in  Italy,  238 — they  conquer  Apulia,  and 
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Sicily,  239 — account  of  the  Norman  ro- 
mances and  tales,  il.  588,  589 — effects  of 
the  Norman  conquest  on  the  English  lan- 
guage, 605,  Coo*. 
Normandy,  (dukes  of)  their  pride  and  power, 
i.  23  and  note — this  province  conquered 
by  Philip  Augustus  king  of  France,  24,  C5. 


O. 


Oleron,  laws  of,  ii.  482. 

Ordeiil,  trial  by,  in  use  in  the  time  of  Henry 

I.  king  of  England,  ii.  19 1 .  and  note. 
Ordinances,  in  what  respects  different  from 

statutes,  ii.  254—256. 
Orleans,  siege  of,   by  the   English,   i.  77 — 

raised  by  Joan  of  Arc,  77>  78 — her  cruel 

death,  78. 
duke  of,  murdered  by  the  duke  of 

Burgundy,  i.  69 — civil  wars  between  the 

two  factions,  ibid,  70. 
Otho  the  .Great,  elected  emperor,  i.  233,  456. 

IV.,  reign  of,  i.  261.  46^4. 

Ottoman  dynasty,  account  of,  i.  524. 
Oxford  University,  account  of,  ii.  571. 


Palestine,  accounts  of  the  crusades  against,  i. 
32—40. 

Pandects,  whether  discovered  at  Amalfi,  ii. 
562. 

Papal  power.     See  Popes. 

Paper  from  linen,  when  and  where  invented, 
h.  610.  and  note  +. 

Paper  credit,  different  species  of,  ii.  488, 
noie%. 

Papyrus,  manuscripts  written  on,  ii.  437. 

Pardons,  anciently  sold  by  the  English  kings, 
ii.  377,  and  note  +. 

Paris,  (counts  of)  their  power,  i.  16. 

(city)  seditions  at,  i.  64 — 185 — sub- 
dued by  Charles  VI.  (S5. 

(university  of)  account  of,  ii.  569,  570. 

Parliaments,  or  general  meetings  of  the  ba- 
rons, in  England  and  France,  account  of, 
i.  174. 

Parliament,  (English)  constitution  of,  ii.  207 
— spiritual  peers,  ibid. — lay  peers,  209 — 
origin  and  progress  of  parliamentary  repre- 
sentation, 216— parliament,  when  divided 
into  two  houses^  241 — petitions  of  parlia* 


mcnt  in  the  reign  of  Edward  IL,  244 — 
the  concurrence  of  both  houses  of  par- 
liament necessary  in  legislation,  252 — 
proceedings  of  the  English  parliament 
in  the  10th  year  of  Richard  II.,  272 — in- 
terference of  parHament  with  the  royal 
expenditure,  299 — consulted  by  the  kings 
of  England  on  all  public  affairs,  304 — pri- 
vilege of  parliament,  307.  See  House  of 
Commons  and  House  of  Lords. 

Parliament  of  Paris,  when  instituted,  i.  202 — 
progress  of  its  jurisdiction,  204 — royal 
edicts  when  enregistercd  in  it,  205 — coun- 
sellors of  parliament,  how  appointed,  206, 
207 — notice  of  some  provincial  parliaments, 
207,  note, 

Parliament-Rolls  of,  Henry  VIL,  inaccuracy 
of,  considered,  ii.  411,  vote. 

Partition  of  lands,  in  Gaul,  &c.  how  made, 
i.  102 — effects  of,  in  Germany,  473,  474. 

Pastoureaux,  (a  sect  of  enthusiasts)  hisurrec.* 
tion  of,  ii.  444. 

Patriarchate  of  Rome,  extent  of,  ii.  21,  22. 

Patrician,  rank  and  office  of,  in  France,  i. 
107,  note  f. 

Patronage,  encroachments  of  the  popes  on 
the  right  of,  ii.  73. 

Paulicians,  tenets  and  practices  of,  ii.  528. 

Peace,  conservators  of,  their  office,  ii.  379| 
380. 

Peasantry,  ( A ragonese)  state  of,  i.  437. 

Peasantry,  (English)  nature  of  their  villenagc 
and  its  gradual  abolition,  ii.  381—393. 

Peers  of  England,  (spiritual)  right  of,  to  a 
seat  in  Parliament  considered,  ii.  207,  208 
and  notes — nommate  a  protector  during 
the  mental  derangement  of  Henry  VI.  401 
— 402. 

Peers,  (lay)  how  created,  ii.  337,  338 — their 
right  to  a  seat  in  paHiament,  209 — 215. 

Peers  of  France,  the  twelve,  when  esta- 
blished, i.  204. 

Pembroke,  (William,  earl  of)  his«  reason  for 
making  an  inroad  on  the  royal  domains,  ii. 
373. 

Penances,  commutations  of,  ii.  453,  454* 

Pepin,  raised  to  the  French  throne,  i.  6 — 
conquers  the  exarchate  of  Ravenna,  which 
he  bestows  on  the  pope,  i.  7,  8. 

Pestilence,  ravages  of,  in  1348,  i.  55 — ita 
progress  in  other  countries,  55,  note. 

Peter  the  Cruel,  king  of  Castile,  reign  of,  i. 
404,  405. 

Peter  the  Hermit^  preaching  of,  i.  S2* 
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Peter  de  la  Mare,  speaker  of  tbe  house  of 
commonsi  ii.  2G^. 

Petition,  memorable,  of  the  house  of  com- 
mons to  king  Henry  IV.  ii.  2f)7,  298. 

Petrarch,  mistakes  of,  corrected,  i.  297,  note  * 
— caressed  by  the  great,  ii.  599,  600 — re- 
view of  his  moral  character,  601 — his  pas- 
sion for  Laura,  considered,  ibid,  and  note — 
character  of  bis  poetry,  603. 

Pfahlburger,  or  burgesses  of  the  palisades, 
who  they  were,  i.  481. 

Philip-Augustus,  (king  of  France)  character 
of,  i.  24 — conquers  Normandy,  ibid.  2^ — 
royal  courts  of  justice  first  established  by 
him,  200. 

Philip  the  Fair,  (king  of  France)  i.  41 — ag- 
grandizement of  the  French  monarchy 
during  his  reign,  41 — 43 — is  defeated  by 
the  Flemings  at  the  battle  of  Courtray,  45 
— regulations  of,  concerning  the  coining,  of 
money  by  the  vassals  of  France,  l62  and 
note — debased  the  coin  of  his  realm,  16? 
-T-states  general  convoked  by  him,  178 — 
representations  of  the  towns  first  introduced 
by  him,  1 79  and  note — his  probable  mo- 
tives in  taking  this  step,  18()— his  disputes 
with  Pope  Boniface  VIII.  ii.  90—92— 
causes  him  to  be  arrested,  93. 

Philip  IH.  (king  of  France)  war  of,  with  the 
king  of  Aragon,  on  the  succession  to  Sicily, 
i.  366,  367. 

VI.  (king  of  France)  character  of,  i. 

51 — his  title  disallowed  by  Edward  III. 
52  and  note* 

Pickering,  (Sir  James)  speaker  of  the  bouse 
of  commons,  protest  of,  in  the  name  of  the 
house,  ii.  265. 

Piers  Plowman's  Vision,  character  of,  ii.60j. 

Pilgrimages,  mischiefs  of,  ii.  453,  454. 

Piracy,  frequency  of,  ii.  483, 484. 

Pisa,  (republic)  naval  power  of,  i,  ^21 — con- 

^uers  Sardinia,  322 — defeated  by  the 
lenoese,  323 — falls  under  the  doiuiuion 
of  Florence,  324 — account  of  her  commer- 
cial prosperity,  ii.  477,  478. 

(council  at)  proceedings  of,  ii.  J  05. 

Pius  II.  (pope)  chai-acter  of,  i.  529,  note — 
endeavours  to  raise  a  crusade  against  the 
Turks,  528. 

Podest^,  power  of,  in  the  free  Lombard 
cities,  i.  274 — how  appointed,  275,  276. 

Poetry  of  tbe  troubadours,  account  of,  iL 
584,  585 — of  northern  France,  586 — of  .the 
Normans,  58B— of  tlie  Italians,  592—604. 


Poggio  Bracciolini,  auccessfiil  reaearcbes  of, 
in  finding  anciept  manuscripts^  ii.  .613, 
614. 

Pole,(Michael  de  la,  earl  of  Suffolk) im|ieached 
by  the  English  parUanent,  ii.  272 — 274- 

Police,  state  of,  improved,  towards  the  close 
of  the  dark  ages,  ii.  5^5,  d^6. 

Polygamy  obtained  in  France  during  the 
reign  of  Charlemagne,  ii.  69  and  nQtef. 

Popes,  commencement  of  their  power,  ii.  20 
— patriarchate  of  Rome,  21 — their  gradual 
asSumptioQ  of  power,  22 — character  of 
Gregory  I.  23 — false  decretals  ascribed  to 
the  early  popes,  27,  28-^«ncrQachments  of 
the  popes  on  the  hierarchy,  29-^aud  upon 
civil  governments,  30 — excommunicaticmst 
31 — interdicts,  33 — further  usurpations  of 
the  popes,  35— their  degeneracy  in  the 
tenth  century,  36— -corruption  of  morals, 
37 — ^neglect  of  the  rules  of  celibacy,  ibid, — 
sdmony,  40 — investitures,  42 — imperial  con* 
firoiation  of  popes,  43 — decree  of  Nico* 
las  II.,  44— character  of  Hildebraod.  or 
Gregory  VII.,  45 — his  differences  with  the 
emperor  Henry  IV.,  ibid.^ — comprosused 
by  a  concordat  of  Calixtus,  47 — general 
conduct  of  Gregory  VII.,  53— authority  of 
the  papal  legates,  55 — Adrimi  IV.,  56 — In- 
nocent III.,  57 — his  extraordinary  preten- 
sions, 58 — tbe  supremacy  claimed  by  the 
popes,  supported  by  promulgating  the 
canon  law,  64 — by  the  mendicant  orders, 
66 — by  dispensatioi^  of  marriage,  68 — an4 
by  dispensations  from  promissory  oaths, 
71 — encroachments  of  the  popes  on  the 
feeedom.of  elections,  72 — by  mandats  or 
requests  for  tbe  collation  of  inferior  bene- 
fices, 73— by  provisions,  reserves,  &c.,  7S 
— their  taxations  of  the  cljsrgy,  76-^disaf- 
fectaon  thus  produced  against  the  church 
of  Rome,  78 — dis^tcs  of  Boniface  VIII. 
with  the  king  Of  Eogland,  8d-*^and  of 
France,  90 — contest  of  popes  with  jLouis 
of  Bavaria^  95 — spirit  of  resistance  to 
papal  usurpations,  97*— rapacity  of  the 
Avignon  popes,  99 — return  of  the  popes 
to  Rome,  100— contested  election  of  Urban 
VL  and  Clement  VII.,  102— of  Gregory 
XII.  and  Clement  XIII.,  104— both,  de- 
posed by  the  coimcil  of  Pisa,  105 — John 
XX I II.  deposed  by  the  council  of  Con- 
stance, ibid4 — real  cksigns  of  these  coun- 
cils, as  they  respected  the  poppa,  107^-*- 
council  of  Basle,  109 — concordats  of  As- 
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dMitonhiiif^  1 15r<*Aa{Md  emoKmckmmiU  on 
the  church  W  Ca^Cde^  1  l6-*H)bBck8  on  tfie 
I)«pal  nutfaority  in  France,  1 1  T-t^their  usur- 
pations checked  in  the  Gallican  church.  1 19 
— decline  of  the  pepnl  inflnence  in  Italy, 
131— lft5» 

Population  of  thie  free  cities  of  Lombard j 
during  the  middle  ages,  i.  271 — of  Aragon, 
438,  note-— of  Florence,  321,  «o^e— of 
London,  ii.  £30,  note  f — of  Bruges,  ii.  468, 
note  X^ 

Poulaiiis,  or  mongrel  Christians  of  Syria,  i. 
SB,  note. 

Pragmatic  sanction  of  St.  Louis,  provisions 
of,  ii.  75. 

Preroj^tive,  (royal)  defined,  ii.  356,  357 — 
limited  in  England,  during  the  reign  of 
Henry  IIL,  186,  187— histoyians  of  the 
middle  ages,  "why  no  advocates  for  it,  374 
— notice  of  its  abuses,  357 — ^359-  • 

Priests,  rapacity  of,  in  the  dark  ages,  ii.  451. 

Principalities,  (petty)  in  Germany,  origin  of, 
1.  473,  474. 

Printing,  account  of  the  invention  of,  ii.  ti22 
^—notices  of  early  printed  books,  683, 624, 

Private  war,  right  of,  a  privilege  of  the  vas- 
sals of  France,  i.  163 — attempts  of  Char« 
lemagne  and  odier  sovere^s  to  suppress 
it,  ibid, — ^prevails  in  Aragon,  45  \ — and  in 
Germany,  484 — suppressed  by  the  diet  of 
Worms^  485,  486 — wtie  never  legal  in 
England^  iL*200,WI. 

Friyilege  of  parliameut^  when  fuUy  estab- 
lished, ii.  307—^10, 

Privilege  of  union,  in  Aragon,  account  of,  i. 
4:j8,  43y— when  abolished,  440. 

Privileges  of  knighthood,  557* 

Promissoiy  oaths,  dispensations  of,  granted 
by  the  popes,  ii*  7(. 

Pronunciation  of  the  I^tin  language,  ii.  424 
—433, 

Protests  in  parliament,  when  first  introduced, 
ii.  «56. 

Provence,  (county  of)  historical  notice  of,  i. 
99f  no^e— account  of  the  troubadours  of, 
ii.  583. 

Provincial  governors,  influence  of,  in  Eng- 
land, during  the  Anglo-Saxon  government, 
ii.  132,  133. 

Provincial  states  in  France,  i.  17D.  188 — in 
the  German  empire,  482. 

Provisions,  (papal)  notice  of,  ii.  76. 

Provisors,  (statute  of)  observations  on,  •  ii. 
J  13. 


Purvefanoe,  a  branch  :  of  the  ancioit  royal 
prerogative  in  England,  ii.  357 — its  abuses, 
ibid.  358. 


Rapacity  of  the  Avignon  popes,  ii.  99 — 101. 

Rapine,  prevalent  hs^it  of,  in  England,  during 
the  middle  ages,  ii.  376. 

Ravenna,  (exarchate  of)  conquered  by  the 
Lombards,  i.  7'^^econquered  by  Pepin, 
and  conferred  upon  the  pope,  8. 

Raymond  VI.  count  of  Toulouse,  disasters  of, 
i.  27,28. 

Redress  of  grievances,  attempted  to  be  made 
a  condition  of  granting  supplies  by  the 
house  of  commons,  ii.  293. 

R^l^ency  in  England,  historical  instances  of, 
ii.  394— during  the  absences  of  the  kings 
in  France,  ibid, — ^at  the  accession  of  Heniy* 
IIL,  d95--r>of. Edward  I.  and  Edward  lU., 
ibid.^-^t  Hichaixi  II.,  396— of  Henry  VI., 
39&— 398 — 402. 

Regency,  in  France,  right  of  the  presumptive 
heir  to,  i.  66,  note  f. 

Reliefs,  origm  of,  i.  1 29 — their  nature,  ibid. 
— and  value,  130 — equivalent  to  the  heriots 
of  the  Anglo-Saxons,  156. 

Religion,  contributed  to  the  preservation  of 
literature,  during  the  dark  ages,  ii.  43^^ — 
4W — connexion  of,  with  chivalry,  »^44. 

Representation,  (parliamentary)  origin  and 
progress  of,  ii.  2 16 — a  probable  instance  in 
the  reign  of  William  the  Conqueror,  2 1 7 — 
a  more  decided  example  in  the  fifteenth 
year  of  John,  217 — ^anotlier  in  the  ninth 
year  of  Henry  III.,  218 — and  in  the  thirty- 
eighth  of  Henry  III.,  ibid. — especially  in 
the  49th  of  Henry  III.,  219 — bu-gesses 
and  citiiens,  when  first  summoned  to  par- 
liament, 232 — causes  of  summoning  them, 
2,}9,  240. 

Reprisal,  law  of,  ii.  484. 

Retainers,  custom  of  having,  in  noble  families, 
ii.  575. 

Revenues  of  the  church,  under  the  Roman 
empire,  ii.  2 — ^increased .  after  its  subver- 
sion, 3 — were  sometimes  improperly  ac- 
quired, 4 — other  sources  of  revenues-*- 
tithes,  6. 

Revenues  of  the  kings  of  France,  sources  o^ 
i,  i64 — augmented  by  exactions  from  the 
Jews,  165,  166 — by  debasing, the  coin,  I66 
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'  — cBrect  tftxation,  l67-^-of  the  vmiout  sove- 
reigns of  Europe  Id  the  fifteenth 'century, 
378,  note. 

Revohttion  in  England,  of  ]d99>  and  168S — 
parallel  between,  ii.  288 — 290. 

Kicbard  I.,  (Coeur  de  lion)  crusade  of,  i.  39 
— refused  to  abolish  the  right  of  private 

■  war,  1 64,  itote, 

Richard  II.,  disputes  between,  and  the  parlia- 
ment of  England,  i.  263 — 270 — sketch  of  his 

'  character,  271 — acquires  more  power  on 
his  majority,  272 — proceedings  of  parlia- 
ment in  the  tenth  year  of  his  reign,  272, 
273 — appoints  a  commission  of  reform, 
274 — wretched  state  of  the  country  during 
his  reign,  275— remarks  on  the  conduct  of 
the  kitig,  276 — answers  of  the  judges  to 
certain  <)uestions  proposed  by  him,  277 — 
subsequent  revolution,  278 — greater  harmo- 
ny between  the  king  and  parUaraent,  279 — 
disunion  among  the  leading  peers,  280 — 
prosecution  of  Haxey  for  proposing  in  the 
house  of  commons  an  obnoxious  biH,  281 
— arbitrary  measures  of  the  king,  283 — 
appoints  a  commission  to  sit  after  parlia- 
ment had  been  dissolved,  284 — ^tyranny  of 
Richard,  286 — necessity  for  deposing  him, 
287 — retrospect  of  the  progress  of  the 
constitution  under  Richard  Ii.,  290. 

Richard,  (earl  of  Cornwall)  elected  emperor 
of  Germany,  i.  465 — ^his  character,  466. 

Richard,  (duke  of  York)  made  protector  of 

'   England  during  the  mental  derangement  of 

*  Henry  VI.,  ii.  401 — claims  the  crown,  40.5 
— civil  wars  of  the  Lancastrians  and  York- 
ists, 407. 

Richemont,(the  count  de)  retrieves  the  affairs 

of  France,!.  77,  78. 
Ricoshombres,  or  great  barons  of  Aragon, 

privileges  of,  i.  435,  436. 
Rienzi,  (Nicola  de)  revolution  effected  by,  at 

Rome,  i;  295,  296— his  death,  297. 
Ripuary  law,  difference  between  it  and  the 

•  SaKc  law,  i.  103. 

Ritson,  (Mr.)  mistake  of,  corrected,  ii.  433, 
note. 

Robbery,  when  inade  a  capital  offence  in 
France,  i.  105,  note  ♦ — prevalence  of,  in 

"  England,  ii.  377 — ^robbers  there  frequently 
purchased  pardons,  ibid. 

Rochelle,  fidelity  of  the  citizens  of,  to  the 

'    king  of  France,  i.  6 1 . 

Rodo^h,  count  of  Hapshurg,  elected  em- 
peror of  Xjlermany,  L  470— inveats  his  son 
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with  the  ducky  of  Austria,  ATl—vMe^of 
'  the  empire  after  his  death,  472* 

Romagoa,  province  of,  ceded  to  the  popes, 
i.  2y2. 

Roman  empire,  subversion  of,  i.  1 — parti- 
tioned among  various  barbarous  nations,  2 
— state  of  the  church  under  the  empire,  ik 
2— causes  of  the  decline  of  leammg  in  it, 
417—437. 

Roman  de  la  rose,  account  of,  ii.  590. 

Romance  language,  gradual  change  of  Latin 

-  into,  ii.  431— 433-^divided  into  two  dia- 
lects, 582 — account  of  the  Provencal  dia- 
lect, 583 — and  of  the  French  or  nortbera 
romance  dialect,  586. 

Rome,  state  of,  at  the  cbse  of  the  ninth  cen- 
tury, i.  234,  235 — inteoial  state  of,  m  the 
middle  ages,  293— power  est  the  senatm-s, 
294 — revolution  effected  there  by  t^e  tri- 

.  bune  Rienzi,  295,  296 — subsequent  i^Burs 
of,  297,  298. 

Rome,  (bishops  of)  nature  of  their  primacy, 
ii.  20,  21— -originally  were  patriarchs,  21, 
22.     See  Popes. 

Roye,  (town)  singular  clause  in  Ihe  <:harter  oC 
i.2l6,  note  *. 


Salic  law,  whether  it  excluded  wt>men  from 
the  throne  of  France,  i.  45 — excluded  them 
from  private  succession  in  some  cases,  103 
— question  arising  out  of  this  law,  44 — 
date  of  the  Salic  law,  103,  note  f. 

Saracens,,  first  conquests  of,  ia  the  east,  i.  509 
and  in  Africa,  510 — ^tfaey  invade  France, 
and  are  defeated  by  Chaiies  Martel,  i.  6 — 
•  ravage  that  country  again,  13 — driven  oat 
of  Italy  and  Sicily  by  the  Normans,  239 — 
the  probable  inventors  of  gunpowder,  36 1 
— Spain  conquered  by  them,  392.  510 — 
decline  of  the  Saracens,  51 1 — separation  of 
Spain  and  Africa  from  them,  513— decline 
or  the  khalifs,  in  the  east,  514,  515— r-Sara- 
cenic  architecture,  not  the  parent  of  Gothic 
architecture,  506,  note. 

Saragosa,  (city  of)  captured  from  the  Moors, 
i.  395. 

Sandinia,  (island)  conquered  by  the  Pisans,  i. 
324 — from  whom  it  was  taken  by  the  king 
of  Aragon,  326. 

Saxons,  savage  state  of,  before  their  conquest 
of£^land,i.  147|  148. 
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Saxons,  conqjiered  by  Charlemagne,  i.  ()» 

SaxoDy,  emperors  of.  the  house  of,,  vi2»  Otho 
I.,  i,  233.  456— Heary  II.,  236.  467. 

Scabioi,  a  species  of  Judges,  jurisdiction  of, 
L  193. 

Scaodinavian  Bea  kings,  notice  of,  ii.  129. 

Scholastic  philosophy,  derived  from  the  Arabs, 
ii.  576,  uote  t — account  of  the  principal 
schoolmen  and  tlieir  principles,  670 — 680 
— upon  the  whole,  improved  the  intellec- 
tual character  of  the  middle  ages,  683. 

Schools,  (public)  first  establislied  by  Charle* 
magne,  ii.  668. 

Scriptures,  versions  of,  made  in  the  eighth 
and  ninth  centuries,  ii.  636 — the  geueral 
readiog  of  them,  aot  prohibited  u^itil  the 
thirteenth  century^  ibid. 

Sects,  religious,  sketch  of,  during,  the  dark 
agesi  ii.  627r-rManichee8,  ib$4. — Pauli- 
ciaas,  their  lensts  and  persecutions,  628, 
and  notes — the  Albigenses,  629,  630 — 
proQfS'  that  they  held  Manicheaii ,  teuetS) 

,  ibid'  n9te9  lorigia  of  tbe  Waldense^,.  631, 
and  note — 534,  uote — their  tenets,  652,  and 
.  «o£e-^e  Catborists,  633 — other  ajpony- 
meus  sects  of  the  same  period,  63Aj  5ii6— 
the  Lollards  of  England,  637 — Hussites  qf 
Bohemia,  638. 

Selden,  (Mr.)  theory  of,  concerning  the  nature 
of  baronies,  ii.  211,  2 1 2— -observations 
thereon,  213 — 216. 

Seris,  state  of,  in  the  feudal  system,  i.  163 — 
169 — predial  servitude  not  abolished  in 
France  until  the  Revolution,  i.  168,  note  | 
— became  free  by  escaping  to  chartered 
town^,  21 6,  note  f.     See  Villeins. 

Sforza  Atteodolo,  riviJry  of,  with  Braccio  di 
Monjtooe,  i.  S(i3. 

Sibrza,  (Francesco)  acquires  the  du^iy  of 
Milan^  L  364,  365. 

Sheriff,  power  of,  in  omitting  boroiighs  that 
bad  sent  members  to  parliam^dt,  ii.  3£1. 

Sicily,  (island  of)  conquered  by  the  Normans 
uoKkr  Roger  Guiscard,  L  239 — whomiieo 
IX.  creates  king  of  SicHy,  240— ^tat^  of 
a&irs  after  his  death,  255,  256 — rebellion 
of  the  Sicilians  against  Charles  count  of 
Amou,  365— -masaacre  of  the  French, 
called  the  Sicilian  vespers,  366. 

Sigismund,  (kinjg  of  Hungary)  reign  of,  i. 
494. 

Silk,  manufacture  of,  when  introduced  into 
iily,  ii.  479, 4j80. 

Silver  passed  chiefly  by  weight  in  tb^  first 
ages  of  the  French  m(marchy,  i.  l6l . 


Simony  of  the  clergy,  in  the  eleirenth  century, 
ii.  40.  .         L      ■ 

Simames  when  first  used,  i.  146. 

Sismondi,  (M.). observations  qn  hisHiatoire 
des  Republiques  Italiennes,  i.  C32,  wte. 

Sithcunduian  or  petty  gentleipan,.  i^nk  of 
among  the  Ai^glo-Saxons,  ii.  1^5^  166^ 

Slave-trade,  carried  on  during  the  daiJs  ages, 
ii.  463,  464. 

Socage  and  socagers,  probable  deriyatioa  of 
the  terms,  ii.  201,  '.;j02,  and  note — the  qi|es- 
tion  considered,  whether  freeholders,  in 
socage  were  liable  to  contribute  ta  the 
wages  of  knights,  in  parliament^  322,  note  §. 

Society,  diffei;ent  classes  of,  ^nder  tHe, feudal 
sy8tem>J.  144— nobility,  jWe/.  146—160 — 
clergy,  160 — freemen,  151— serfs  or  vil- 
leins, 163 — 160 — moral  state  of,  improved 
by  the  feudal  syaitem,  227,  2^8— ignorance 
of  all  classes,  |i.  434 — 4^8r-:^heir  sujpyersti- 
tipn  and  fanaticism,  440-^egraded  staUie  of 
morals,  466 — love  pf  fi^ld  i^Kwrts,  466— 
state  of  internal  trade,  46o — and  of  foreign 
commerce,  462. 

Society,  geoeral  ^iew  of  the  degraded  state  of, 
from  the  decline  of  the  Roman  empire,  to 
the  end  of  the  eleventh  century,  ii,  41^^ — 
465 — commercial  improvement  of  society, 
466 — 490 — refinement  in  mapners,  490 — 
623 — improvement  ojf  the  moral  chaiacter 
of  Europe,  623 — its  causes — elevation  of 
the  lower  ranks,  624^ — improved  state  of 
the  |)olice,  626 — religious  .jsects>  626-4d- 
stitutiou  of  chivalry,  639-^661 — the  fa^- 
couragement  of  literature,  662 — ()08— *par- 
ticularly  by  the  revival  pf  ancient  learqmg, 
608-^609:— the  invention  of  linen  pa|>er, 
6 10 — and  the  inventioa'  o^  the  art  of  print- 
ing 622— (J24.  .  , 

Soldiers.     See  Mercenary  troops. 

^ain,  npuM^ru  ppri,  of,  cp^qn^ed  by  Ch^le* 
inagne,  i.  8 — extent  ojf  the- feudal  system  in, 
.142,.  >43.     ... 

history  of,  to  the  conanest  of  Granada, 

i.  39.1— kingdom  of  the  Visigoths,  t6f^. — 
conquered  by  tlic  Saracens,  392 — decline  ot 
the  .M  opri^h  empire,  393— formation  pi  the 
kingdom u>f  l^on,  ibid. — qf  .NavafTe,i6icf.* 
of  Anigon^  P94 — afjd,  of  C^tjle>  ibid^^ 
capture  of  Toledp  and  ^ar^g^j^.  ^<JL^ — 
.  );node,  of  settling  the  new  cx>nquests^.^iW. 
396 — chartered  towns.or  commiiniM^^,,^6 
— 398— military  orders,  insti^utedr  ^S^ — 
final  union  of  the  kingdoms  of  Lepn  and 
Castile,  399 — conquest  of  Andalusia  ^Uid 
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Vtteirciay  400— expuliim  of  the  Moon, 
why  long  delaye4»  hM.  40\,  40^— citil  dia- 
turbauces  of  Canute,  408 — ^neign  of  Peter 
the  Cruel,  404— hoase  of  Trastamare,  405 
—John  IL,  406,  407— Henry  IV.,  408— 
constkudoti  Of  Castile,  409 — succession  of 
Uie  crown,  ibid. — ^national  councils,  ibid. 
— the  cortes,  413 — ^right  of  taxation,  415 
— forms  of  the  cortes,  49Q — their  rights  in 
legislation,  4^1 — council  of  Castile,  4£5— 
admmistration  of  justice,  4^&— violent  ac- 
tions of  ^ome  of  the  kings  of  Castile,  427 — 
confederacies  of  the  nobility,  4'i<) — affairs 
of  Aragon,  430 — disputed  succession  to  the 
thrown  after  the  d^ath  of  Martin,  431 — 
constitution  of  Aragon,  435 — liberties  of 
die  Aragonese  kiyi^oin,  437— office  of  th^ 
justiciar^,  440 — rights  of  legishtion  and 
taxation,  447 — cortes  of  Aragon,  448 — go- 
vernment of  Valencia  and  Catajooia,  441) — 
union  of  Castile  and  Aragon,  451^— con- 
quest of  Granada,  452 — notice  of  St>a(msh 
literature  during  the  dark  age4,'ii.'50l,  592* 

States  general,  convoked  by  PhiHp  the  Flur, 
i.  178"— representatives  from  die  towns  in** 
troduced  by  him,  1 79,  and  ito^^ — motives  for 
this  conduct;  178 — the  rights  of  the  states 
general  as  to  taxation,  18  > — states  general 
of  1355  and  1356,  182—184 — ^never  pos- 
sessed any  legislative  power,  183,  note — 
under  Charles  VIL,  188 — ^proceedings  of 
states  generd  of  Tours,  igo. 

Statute  of  treasons,  explained;  i.  126,  noie: 

Statute-law,  (English)  observations  on,  ii;  i93, 
194. 

Statutes,  distinction  betvreen  them  and  ordi- 
namces,  ii.  254*— ^25&— were  sometimes  left 
to  be  drawn  up  hf  the  judges  after  a  disso- 
lution of  parliament,  2l)5--^firaudulentlj  al- 
tered in  consequence,  '29£(|  296. 

Stephen;  wretchbdstate'of  Eb^Knd^Uring'lhe 
reign  of,  ii.  170. 

$tratford,  (archbishop)  case  of,  ii.  209,  ndte. 

Students,  number  of,  at  the  universities  of 
Oxft>rd,  Bologna,  mi  Paris,  ii.  572,  573. 

Subinfeudation,  origin  of,  i.  1 16,  1 17> 

Subsidies,  ^[mrliamentary)  by  Whom  assessed, 
ii.  218^^w  granted,  370.    See  Supply. 

Succession  to  thte  throne,  in  CastBe,  i.  409 — 
disputed  IB  Aragon  after  the  death  of  Mar- 
tii^  431,  432, '  43d-^amoBg  the  Anglo- 

'  Saxotis,ii.  131 — hereditary  succession  eata- 
lilished,  during  the  Anglo-Norman  reigns, 
195^197. 

4 


SumptiHuT*  I^s,  ObserVajdon^  on,  ii.  49i9. 

Superstition  of  the  dark  ^ges,  qqe  cause  of 
the  decliiie  of  learning  in  the  Roman  e|n- 
pire,  ii.  421^ — singular  instances  of  super- 
stition, 440,  441 — ^mischiefs  thence  arismg, 
446 — yiBt  not  unattended  with  gppd,  448. 

Supplies,  granting  of,  claimed  by  the  house 
of  commons,  ii,  290 — ^292^-application  of, 
directed  by  that  bOu^e,  292 — attempt  of  die 
house  to  make  supply  depend  on  redress  of 
grievances,  293. 

Supremacy  of  the  state,  maintnip^  by  thf 
sovereigna  of  Europe,  ii.  1 5 — especially  by 
Charlemagne,  15,  16 — progress  of  the 
pstpal  ^tipremiicy,  29— :63 — review  of  the 
chrctmiiKAiiees  which  favoured  i^  64 — ^79 — 
^de^vours  made  to  repress  it  in  Englafid, 
83— 8fi, 

Swabia,  (liousc  of)  emperors  of, — Conrad 
III.,  i.  4(^2 — ^ Frederic  Iiart>art:issa,  ifrfrf. — 
Phibp,  464— Frederic  IL,  ii.  262, 

SwisserlbtHi,  sketch  of  the  early  history  of,  i. 
496,  497 — insurrection  of  the  Swi^s  against 
Ae  tyranny  of  Albert  orchduke  of  Austria, 
49S — foriiiaiioii  of  the  Swiss  confederacy, 
498,  499,  50f>— excellence  of  the  Swiss 
troops^  50 1  — tlie  independence  of  the  S wisi 

.    confederacy  ralitied,  5(J^,  MB.  ' 

Swords,  when  tirst  generally  worti,  ii*  44 1, 


T. 


Tactics,  (military)  of  the  fourteenth  cenlur>% 
account  of,  i.  $5S — 360 — inven^on  of  gun- 
powder and  fire- a  mi  9,  36  \,  S69' — use  of 
mbntry  not  fully  established  until  the  eix- 
te^mh  century,  363. 

Talile,  perpetu^,  when  itnposeti  in  France,  i. 
83.  198. 

Tidlage,  oppressive,  of  rtie  Nonnan  kkigft  of 
EnglaM^ii.  193,  *;  ^         ; 

Tartars  of  Timur,  incursions  of,  in  Asia  and 
Europe,  i.  M4,  MS. 

Taxation,  e?(cessive,  effiE^ts  of,  i.  65-r-tMlltip|i 
originated  in  the  feudal  aids,  .134^ — inv^u- 
nity  from  ttxfttion,  cIMmed  by  the  vnsiwls 
of  France,  1 64 — direct  taxation  a.soun^e  qf 
the  r(jj9\  revenues,  167,  168— rights  of  .tfije 
states  general  as  to  taxation,  1,81 — iast 
struggle  of  the  French  nation  fig^iost  ajrbi- 
o2 
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trary  taxation^  IQO — right  of  taxation  in 
Castile,  in  whom  vested,  and  in  what  manner 
regulated,  41 5 — 418 — taxation  of  the  clergy 
by  the  popes,  ii.  76 — 7B. 

Taxes,  levied  without  convoking  the  states 
general  by  John  and  Charles  V.  i.  186 — 
remedial  ordinance  concerning  them  by 
Charles  VI.,  186,  187— levied  by  his  own 
authority  by  Louis  XI.,  189 — what  taxes 
levied  in  England  under  the  Norman  kings, 
ii.  172,  173. 

Tenants  in  chief  by  knight's  service,  whether 
parliamentary  barons  by  virtue  of  their 
tenures,  ii.  211  —  214 — whether  they  at- 
tended parliament  under  Henry  III.,  215. 

Tenures,  (feudal)  gradual  establishment  of,  i. 
1 12 — 122 — nature  of  tenure  by  grand  ser- 
jeanty,  135,  wo/c  J, 

Terence,  observations  on  the  versification  ofj 

Territorial  jurisdiction,  origin  arid  progress  of 
in  France,  i.  tpS,  194 — ^its  divisions  and 
admmi§tration,  195,  196. 

Thanes,  two  classes  of,  among  the  Anglo- 
Saxonsf,  ii.  IJS^were  judges  of  civil  con- 
troversiesj  141 — ^  forfeited  their  military 
freehold!  by  misconduct  in  battle,  153 — 
the  term  synonymous  in  its  derivations  ^  to 
vassal,  1541 

Tithes,  payment  of,  when  and  in  what  manner 


established,  6 — 8. 
Tofts,  (English)  nature  of,  ii.  460,  and  note, 
Toledo,  (city  of)  captured  from  the  Moors, 

395. 
Torture,  never  known  in  England,  ii.  365. 
Tournaments,  influence  of,  on   chivalry,  ii. 

555y556. 
Tours,  proceedings  of  the  states  general  of,  i. 

190—192. 
Towns,  progress  of,  in  England,  to  the  twelfth 

century,  ii.  224,  225 — when  let  in  fee-ftihn, 

226 — charters  of  incorponition  granted  to 

them,  226 — 228 — their  prosperity  in  the 

twelfth  century,  229. 
Trade,  (intenial)  state  of  in  the  dark  ages,  ii. 

460—462. 
Trade,  (foreign).     See  Commerce. 
Treaty  of  Bretigni,  i.  57— of  Calais,  57,  58 — 

of  Troyes,  74. 
Trial  by  combat.     See  Combftt.  ' 
Trial  by  jury.    Sec  Jury. 
Troubadours  of  Provence,  account  of,  ii.  583, 

584-^their  poetical  character  considered, 

^^,  585. 


Turks,  prognsss  of,  i. '518— ^'tirst  cntsadc 
against  them,  519 — they  conquer  Constto- 
tinople,  527 — suspension  of  their  conquests, 
530. 

Tuscany,  league  of,  formed  to  support  the  see 
of  Rome,  i.  259 — state  of,  in  the  middle 
ages,  especially  the  cities  of  Florence)  298 
—and  of  Pisa,  321. 

Tyranny  of  the  Norman  government  in  Eng- 
land, ii.  169. 

Ty thing,  real  nature  of,  ii.  14f),  150. 

Ty thing-man,  powers  of,  ii.  139,  140. 


U. 


Uladishtus,  king  of  Hungary,  reign  of^  i.  494. 

Universities,  when  first  established,  ii.  568 — 

■  account  of  the  university  of  Paris,  569— of 
Oxford,  5  7 1 — of  Bologna,  572 — encourage- 
ment given  to  universities,  572, 573 — causes 
of  their  celebrity,  574—582. 

Urban  VI.  (pope)  contestcMl  election  of,  ii. 
J  02— 104. 

Usurpations,  (papal)  account  of,  ii.  29*— 35. 

Usury  of  the  Jews,  account  of,  i.  l^S,  \6&—* 
ordinance  against  it,  176— Sentiments  and 
regulations  conceromgit,  ii.  488i,  and  note  §. 


Valencia,  (kingdom -of)  constitution  of,  i.449,' 
450. 

Varlets,  education  of,  ii.  555. 

Vassal  and  lord,  mutual  duties  of,  i.  i2(i/?24 
— particular  obligations  of  a  vassal,  126 — 
he  could  not  alienate  his  lands  without  his 
lord's  consent,  l<30.        '  . 

Vavassors,  rank  of,  i.  1 49- 

Vel,  the  Latin  particle,  used  instead  of  et,  i; 
169— ii.  179,  note. 

Velly,  (the  historian  of  France)  character  of,  i. 
99, -Note. 

Venice,  (republic  of)  origin  of,  i.  33^*«4ier  de- 
pendence on  llie  Greek  empire,  :$S4-.-<on- 
3 nest  of  Dalmatian  335 — acquisitions  in 
le  Levant,  ibid* — form  of  govermnent,-  S.'^O 
— powers  of  the  doge,  d36-^nd  of  the 
greilt  council,  337-— other  comcik,  $3Q-^ 
restrictions  of  the  ducal. power,  <340^**^y- 
ranny  of  the  conncil  of  ten,  x34^-^neieeli4ns 
on  the  government  of  Venice,  343 — S45.  - 

war  of  tliis   republic   with  Genoa, 


ikdck: 


QS» 


'  M6/  S27^*-*the  Genoese  beisieged  iA  Obidoa^ 
and  obliged  to  siirrendery.32B9*d99^ — terri- 
torial acquisitions  of  Venice,  343 — her  wars 
with  Milan,  347,  348 — account  of  her 
conlnaercial  prosperity,  ii.  477, 478 — traded 
with  the  Crimea,  and  with  China,  479  and 

Versification  of  the  ancient  Latin  poets,  obser- 
vations on,  ii.  4£4,  425. 

Vienna,  description  of,  in  the  fifteenth  century, 
ii.  495,  note. 

Villaret,  (the  French  historian)  character  of, 
i.  99,  note. 

Villenage,  prevalence  of,  i.  133 — causes  of  it, 
154 — its  gradual  abolition,  156 — 159 — 
nature  of  the  villenage  of  the  English 
peasantry,  and  its  gnidual  extinction,  ii, 
381— 393— was  rare  in  Scotland,  39S 
note  *. 

Villeins,  different  cfaisses  of,  i.  153 — dieir 
condition  and  duties,  155 — 157 — enfran- 
chised by  testament,  156,  note  % — but  not 
without  the  superior  lonl'js  consent,  157 
note  t  —  in  what  cases,  they  could  or 
could  not  be  witnesses,  157,  note  i^ — the 
feudal  system  impaired  by  the  abolition  of 
villenage,  £09 — their  condition  by  the  laws 
of  William  the  Conqueror,  135— and  dur- 
ing subsequent  reigns,  381 — 393. 

Villein  tenure  of  lands,  i.  159* 

Virgin,  superstitious  devotions  to,  ii.  447, 
448,  and  notes. 

Visconti  family,  acquire  sovereign  power  at 
Milan,  i.  288 — tlieir  sovereignty  gradually 
acknowledged,  290— H;reated  dukes  of 
MiUn,  291— tyranny  of  several  princes  of 
this  family,  319- 

Virtnes,  deemed  essential  lo  chivalry,  ii.  549* 

Visigoths,  kingdom  of,  in  Spain,  k  391* 


W. 


Wages  of  members  of  parliament,  ratea  of, 
and  how  raised,  ii.  322,  and  notes^  323 — of 
labourers  in  England,  better  in  the  reign 
of  Edward  III.  than  now,  521-^523. 

Waldenses,  origin  of,  ii.  531  and  note^  534 
note — their  tenets,  532  and  note. 

Wiiies,  ancient  condition  of,  and  of  its  inha* 
'  %itirtits,  ii.  378  note  *-*-niembers  of  par- 
'itiam^ntwhen  summoned  from  that  country, 
iM. 


Walter  de  .  Brienoe,  (duke .  of  Athens>  notice 
oij.  i.  306, .  «^7^-^elected  signior  of  Flo- 
rence, 307^-his  tyrannical  government, 
ibid.  308^abdicates  his  office,  309- 

Wamba,  (kilig.  of  the  Visigoths)  whellier  de- 
posed by  the  bishops,  ii.  17  note. 

Warranty,  principle  of  the  law  of,  i.  23  note  +. 

Wardship,  custom  of,explained,  i.  134,  135. 

W^ama,  notice  of  the  battle  of,  i.  494. 

Weaves  (Flemiah)  settle'  in  England,  ii.  467 
not e  %y  AQQ  note  ^.  j 

Wenceslaus,  (emperor  of  Germany)  deposed,  i. 
476. 

Weregild  or  commutation  for  murder,  rates 
of,  i.  105 — a^aount  for  thanes  or  nobles 
amoQg  the  Anglo-Saxons,  ii.  133 — for  a 
ceorl  or  peasant,  134. 

Whitelocke,  mistake  of,  concerning  the  three 
estates  of  the  rea|m  determined,  ii.  313 
note  *. 

Wicliffe,  (John)  iiiduenct^  of  the  principles 
of,  in  restraining  the  power  of  the  clergy  in 
England^  ii.  114 — their  probable  influence, 
in  effect  in g  the  a bol i  tio ii  b f  v illen age,  3 89> 390 . 

William,  (duke  of  Normandy)  conquers  Kug- 
land,  ii*  I58~his  conduct  at  first  moderate, 
159 — afterward*  more  tyrannical,  lGO~ 
condscalcs  English  property,  l6l — devas-p 
tates  York  si  lire  and  the  New  Forest,  1 62— 
his  donmiu!;,  J  63 — \\m  mercenary  iroopa^ 
l64 — establishes*  the  feudal  system  in  Eng* 
land,  1 65 — preservuiiou  of  public  peace 
during  his  reign,  \&i — account  of  Iiia  law% 
174. 

Winton,  statute  of,  ii.  SIQ. 

Wisbuy,  ordinances  of,  ii.  483. 

Wittenagemot,  or  assembly  of  wise  men,  how 
composed,  ii.  ISG — qualifications  for  a  seat 
in  that  council,  137. 

Wojnen,  excluded  from  tiie  throne  of  France 
by  the  Salic  law,  i.  4  i — 40 — and  from  in- 
heriting the  lands  asijign^d  to  the  Saltan 
Franks,  on  their  conquest  of  Gaul,  J  03 — 
but  not  from  lands  subsequently  acquired, 
ibid. — how  treated  by  the  ancient  Gemianf, 
103,  note  % — did  not  inherit  fiefs,  lo7,  note. 

Wool,  (unwrought)  exported  from  England, 
ii.  468. 47 1 — penalties  on  such  exportation, 
47 1 ,  and  note  J. 

Woollen  manufactures  of  Flanders,  li.  467 — 

causes  of  their  being  carried  into  England, 

Abid.  and  note — introduced  there   by    the 

Flemings,  468,^o^e  l| — progress  of  the  Eng- 
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lish  woollen  manafactures,  469)  470 — regu-     Yorkshire,  devaitated  by  William  the  Cba- 
lations  concerning  their  export,  471,  479.  queror,  ii.  l62,  l63. 

Worms.     See  Diet  of  Worms. 

Writing,   an    accomplishment  possessed   by 

few,  in  the  dark  ages,  ii.  434,  435.  Z. 

Zisca,  (John)  character  and  achievements  of^ 
Y.  i.  492. 

Yorkists,  civil  wars  between,  and  the  Lancas- 
trians, ii.  407»  408. 


ERRATA.— Vol.  IL 


Page  5.  U 15.  for  ntata  read  penonal  estate. 

21. 1.  9.  for  them  any  read  the  many, 

25.  note,  col.  i.  i.  8.  for  dekiiur  read  debetur, 

—  85. 1. 7.  for  ever  read  even, 

ISO.  iiote  *  1.  4.  for  here  read  have, 

18S.  I.  «9.  prefix  5. 

209. 1. 1.  for  are  read  were. 

— ^  2S1. 1. 50.  for  comrnom  read  conmeri, 

251. 1 6.  for  by  read  at, 

298. 1. 17.  for  icreenvig  read  tecuring. 

405.  I.  22.  for  Lancaiter  read  Glocetter, 

475.  note  ^  coL  9.k«.  fat  ttrnpeUed  read  impeUed. 

526. 1.  9.  for  Enguerrard  read  En^uerrand. 
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